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Submitted  on  motion  to  strike  brief  February  28,  allowed  April  8, 

1919. 

CLATSOP  COUNTY  v.  WUOPIO.* 

(179  Pac.  657.) 

Appeal  and  Error—- Filing  Brief— Time— DlamtaaL 

1.  Bespondent'e  brief  filed  after  the  20  days  from  service  of 
appellants'  brief  allowed  by  Supreme  Court  Rule  8  (89  Or.  713,  173 
Pac.  vlii)  will  be  stricken  on  motion;  time  not  having  been  ex- 
tended. 

From  Clatsop:  James  A.  Eaein,  Judge. 

In  Banc. 

On  motion  to  strike  respondent's  brief. 

Allowed. 

Mr.  J.  J.  Barrett  and  Mr.  E.  E,  Mathison,  for  the 
motion. 

Mr.  Edw.  G.  Judd,  Dist.  Atty.,  contra. 

PER  CUEIAM.— 1.  The  defendants  appealed 
from  a  judgment  rendered  against  them,  and  on 
September  18,  1918,  served  the  plaintiflF  with  a  copy 
of  their  brief  on  appeal,  and  filed  the  required  num- 

*This  opinion  should  have  been  published  in  95  Or.  30,  where  the 
opinion  on  the  merits  is  found.  Bepobtek. 

96  Or. — 1 


2  Clatsop  County  v.  ProEUTY  etc.  Co,      [96  Or. 

ber  of  copies  with  the  clerk  of  this  court.  No  brief 
was  filed  by  the  plaintiff  until  January  27,  1919. 
Defendants  move  to  strike  said  brief  from  the  files 
because  not  filed  within  the  time  prescribed  by 
Eule  8  of  this  court  (89  Or.  713,  173  Pac.  8),  which 
requires  the  respondent  to  file  his  brief  within 
twenty  days  from  the  service  of  the  appellant's 
brief  upon  him,  unless  the  time  for  filing  has  been 
extended.  The  record  does  not  show  any  extension 
of  time  and  no  reason  for  the  long  delay  is  given 
by  the  respondent;  therefore,  the  motion  to  strike 
must  be  allowed.  Motion  Allowed. 


Submitted    on    briefs    Mareli    2,    reverBed    and    Judgment    entered 

April  %  1920. 

CLATSOP  COUNTY  v.  FIDELITY  &  DEPOSIT  CO. 

OF  MAEYLAND. 

(1&9  Pac.  207.) 

Highways— Statute  Protecting  Persons  Supplying  PabUe  Oontractor 
Bnould  be  Lll>eraUy  Construed. 

1.  A  statute  enacted  to  protect  persons  supplying  a  contractor 
performing  a  public  work  with  labor  or  materials  for  any  portion 
of  the  work  provided  for  should  be  given  a  liberal  construction 
in  order  to  carry  out  the  legislative  intent. 

Highways — Person  Supplying  Meats  to  Subcontractor  on  Public 
Work  Held  a  Furnisher  of  "Labor  and  Materials"  Within  Oon- 
tractor's  Bond. 

2.  Meats  used  in  a  necessary  boarding  camp  for  laborers  em* 
ployed  on  a  public  highway  in  a  sparsely  settled  region  provided 
for  in  a  contract  secured  by  bond  pursuant  to  Section  6266, 
L.  O.  L.,  as  amended  by  Laws  of  1913,  page  59,  are  included 
within  the  terms  ''labor  and  materials/'  and  the  person  furnishing 
them  to  a  subcontractor  protected  by  the  statutory  bond. 

Highways— Evidence  Held  to  Show  Kecessity  of  Boarding  Camps  on 
Public  Work  Entitling  One  Supplying  Meat  to  Sne  on  Contrac- 
tor's Bond. 

3.  In  action  on  bond  of  contractor  for  public  work  given  .pur- 
suant to  Section  6266,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page 
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59,  brought  by  one  who  furnished  meats  to  a  boarding  camp  for 
laborers  maintained  hj  subcontractor,  evidence  held  to  support  re- 
quested finding  that  it  was  necessary  for  prosecution  of  work  that 
Bubeontraetor  maintain  boarding  camp  at  each  of  his  eonstruetioa 
camps;  region  being  sparsely  settled. 

From  Multnomah:  Geobgb  W.  Stapleton,  Judge. 

In  Banc. 

This  is  an  action  instituted  by  Clatsop  County  for 
the  use  and  benefit  of  Frye  &  Company,  a  corporation, 
engaged  in  the  sale  of  meat  and  meat  products  with  its 
principal  office  in  Seattle,  Washington,  and  one  of  its 
branches  at  Portland,  Oregon,  against  the  defendants, 
who  are  the  original  contractor,  its  surety,  and  subcon- 
tractors, upon  a  bond  guaranteeing  the  performance  of 
a  contract  for  the  construction  of  a  part  of  the 
Columbia  Highway.  The  cause  was  tried  by  the  court 
without  the  intervention  of  a  jury. 

Upon  the  trial  Frye  &  Company,  the  use  plaintiff, 
introduced  testimony  showing  substantially  the  follow- 
ing facts:  In  May,  1914,  Boyajohn- Arnold  Company 
entered  into  a  contract  with  Clatsop  County  to  build 
a  portion  of  Columbia  Highway,  agreeing  to  make  pay- 
ment promptly  for  labor  and  materials.  Pursuant  to 
the  requirements  of  Section  6266,  L.  0.  L.,  as  amended 
(Laws  1913,  p.  59),  Boyajohn- Arnold  Company,  as 
principal,  and  Fidelity  &  Deposit  Company  of  Mary- 
land, as  surety,  voluntarily  gave  the  required  bond  to 
the  county,  conditioned,  among  other  things,  to  ''pay 
all  laborers,  mechanics,  subcontractors  and  material- 
men and  all  persons  who  shall  supply  such  laborers, 
mechanics  or  subcontractors  with  materials,  supplies 
or  provisions  for  carrying  on  such  work  and  all  just 
debts,  dues  and  demands  incurred  in  the  performance 
of  such  work.*'  Boy  a  John- Arnold  Company  sublet  the 
contract  to  Peterson  &  Johnson,  copartners,  and  they 
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in  turn  sublet  a  portion  of  the  contract  involving  the 
clearing  and  grading  of  a  portion  of  the  l\ighway  to 
F.  A.  Hadley.  Hadley  fully  performed  his  subcon- 
tract. The  portion  of  the  highway  which  Hadley 
graded  ran  through  an  unsettled  region  remote  from 
any  city  or  boarding  place,  and  extended  over  a  dis- 
tance of  about  ten  miles.  He  emplpyed  a  crew  of 
itinerant  men  thereon  ranging  in  number  from  thirty- 
five  to  one  hundred.  Hadley  found  it  essential  to 
establish  two  boarding  camps  along  the  line  of  the 
work  whereat  the  men  could  eat.  Except  for  the  pres- 
ence of  his  camps  the  men  would  have  quit  the  work 
and  could  not  have  been  kept  together.  There  was  no 
other  place  for  the  men  to  eat  when  on  the  job  but  at 
Hadley  ^s  camps.  Hadley  was  compelled  to  establish 
camps  for  his  laborers,  at  which  he  boarded  them.  It 
was  necessary  to  board  the  laborers  at  the  scene  of  the 
work  in  order  to  retain  their  services  and  prosecute 
the  work.  Such  work  cannot  be  performed  in  such  an 
unsettled  country  unless  boarding  places  for  the 
laborers  be  maintained  upon  the  work.  The  men  paid 
no  cash  for  their  board.  Hadley  credited  each  man 
with  wages  in  an  amount  large  enough  to  cover  the 
value  of  the  man^s  labor.  In  paying  the  men  each  man 
received  a  check  equal  to  the  value  of  his  labor,  less  the 
value  of  his  board,  which  Hadley  figured  at  the  rate 
of  thirty  cents  per  meal.  For  example,  if  a  man's 
labor  had  a  value  of  $3  per  day  he  received  therefor 
his  board  plus  a  check  for  $2.10. 

Relying  upon  the  protection  given  it  by  such  bond, 
Frye  &  Company,  the  use  plaintiff,  sold  the  meats,  the 
price  of  which  is  the  subject  of  this  action,  to  Hadley 
for  use  in  his  boarding  camps.  All  of  them  were  so 
used.  Relator,  Frye  &  Company,  has  never  been  paid 
for  the  meats,  although  demand  therefor  was  made 
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upon  each  of  the  defendants  and  respondents.  De- 
fendant F.  A.  Hadley  was  not  served  with  a  summons 
and  did  not  answer. 

At  the  close  of  plaintiff's  case  in  chief  respond- 
ents moved  for  a  judgment.  The  motion  was  granted, 
and  judgment  rendered  accordingly,  from  which 
plaintiff  appeals.  The  defendants  introduced  no  testi- 
mony. Therefore  there  is  no  controversy  in  regard  to 
the  facts. 

The  trial  court  found,  in  addition  to  the  formal  find- 
ings as  to  the  corporate  character  of  some  of  the  par- 
ties, the  partnership  of  Peterson  &  Johnson,  the 
execution  of  the  contract  and  bond,  the  description  of 
the  highway  and  the  furnishing  of  the  supplies  of  meat 
by  the  use  plaintiff  to  subcontractor  Hadley,  substan- 
tially in  accordance  with  the  above  statement,  finding 
No.  10  being  worded  as  follows : 

*  *  That  the  said  meats  so  furnished  to  said  defendant 
F.  A.  Hadley  were  used  and  consumed  by  him  in  a 
boarding-house  maintained  and  operated  by  said  de- 
fendant F.  A.  Hadley,  along  the  line  of  said  work  for 
the  convenience  of  said  men,  and  whereat  a  portion  of 
the  men  employed  by  said  F.  A.  Hadley  on  the  work 
performed  by  him  on  said  Columbia  Highway  took 
their  meals;  that  said  men  so  employed  on  said 
work  were  paid  by  the  said  F.  A.  Hadley  wages  for 
the  labor  performed  by  them  at  the  rate  of  $2.25  to 
$3.50  per  day  for  each  day  said  men  were  actually  em- 
ployed on  said  work,  in  full  payment  for  their  services, 
and  the  said  F.  A.  Hadley  charged  each  man  so  em- 
ployed on  said  work  at  the  rate  of  thirty  cents  per 
meal  for  each  meal  consumed  by  him  at  said  boarding- 
house,  and  at  the  time  of  the  payment  of  the  wages 
earned  by  said  men,  as  aforesaid,  the  said  F.  A.  Had- 
ley deducted  from  the  amount  of  the  check  given  in 
payment  for  such  labor,  the  amount  due  to  said  F.  A. 
Hadley  for  the  meals  so  furnished  by  him  to  his  said 
employees.'' 
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As  a  conclusion  of  law  the  trial  court  found  inter  aUa 
as  follows: 

*'That  the  said  meats  so  furnished  by  the  said  re- 
lator to  the  said  F.  A.  Hadley  did  not  come  within  the 
provisions  of  the  contract  referred  to  in.  the  findings 
of  fact  or  the  provisions  of  Section  6266,  Lord's  Oregon 
Laws,  as  amended  by  Chapter  27  of  the  Laws  of  Oregon 
of  1913,  inasmuch  as  they  did  not,  nor  do  they,  con- 
stitute labor  or  material  for  the  prosecution  of  the 
work  provided  for  in  the  contract. ' ' 

Bevebsed.    Judgment  Bendebed. 

For  appellant  there  was  a  brief  submitted  over  the 
names  of  Messrs.  Teal,  Minor  d  Winfree  and  Mr. 
Thaddeus  W.  Veness. 

For  respondents  there  was  a  brief  prepared  and  sub- 
mitted by  Mr.  Palmer  L.  Fates,  Mr.  Malcolm  H.  Clark, 
Mr.  Bert  W.  Henry  and  Mr.  Harrison  Allen. 

BEAN,  J. — It  is  the  contention  of  the  plaintiflF  that 
food  used  in  a  necessary  boarding-house  for  laborers 
employed  in  the  prosecution  of  public  work  provided 
for  in  a  contract  secured  by  a  bond  given  pursuant  to 
Section  6266,  L.  0.  L.,  as  amended,  is  included  within 
the  terms  ** labor  and  materials,"  and  protected  by  the 
statutory  bond. 

It  appears  that  upon  the  trial  of  the  case  the  theory 
of  the  respondents  was  to  the  contrary.  There  is  some 
contention  upon  the  part  of  the  respondents  that  the 
trial  court  did  not  find  that  the  board  of  the  men 
engaged  in  the  labor  was  necessary  *'for  any  prosecu- 
tion of  the  work.''  We  do  not  so  understand  the 
findings.  In  any  event,  the  undisputed  testimony  in 
the  case  is  that  the  board  of  the  men  furnished  by  the 
Euboontractor  near  the  work  was  absolutely  necessary 
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in  order  to  retain  the  laborers  and  obtain  their  assist- 
ance in  the  prosecution  of  the  work. 

1.  Section  6266,  L.  0.  L.  as  amended,  was  enacted  to 
protect  all  persons  supplying  a  contractor  performing 
public  work,  labor  or  materials  for  any  prosecution  of 
the  work  provided  for  in  the  contract.  The  law  was 
intended  for  the  benefit  of  the  individual  assisting  in 
the  furtherance  of  the  undertaking,  and  also  for  the 
benefit  of  the  public.  It  should  be  given  a  liberal  con- 
struction in  order  to  carry  out  the  legislative  intent: 
School  Dist.  No,  30  v.  Alameda  Const  Co.,  87  Or.  132 
(169  Pac.  507,  788) ;  Columbia  County  v.  Consolidated 
Const.  Co.,  83  Or.  251,  260,  268  (163  Pac.  438) ;  Mult- 
nomah  Co.  v..  United  States  Fidelity  <&  Guaranty  Co., 
87  Or.  198,  207  (170  Pac.  525,  L.  E.  A.  1918C,  685) ; 
Philadelphia  v.  Stewart,  195  Pa.  St.  309  (45  Atl  1056). 

2.  Our  statute  is  practically  a  counterpart  of  the 
federal  act  of  August  13,  1894,  from  which  it  was  de- 
rived. Since  this  case  was  tried  in  the  Circuit  Court,  a 
parallel  case  has  been  determined  by  the  Supreme 
Court  of  the  United  States :  Brogan  v.  National  Surety 
Co.,  246  U.  S.  257  (62  L.  Ed.  703,  L.  B.  A.  1918D,  776, 
38  Sup.  Ct.  Rep.  250).  The  facts  in  that  case  were 
these :  The  Standard  Contracting  Company  undertook 
to  deepen  the  channel  of  St.  Mary^s  Eiver,  Michigan, 
located  '*in  a  comparative  wilderness  at  some  distance 
from  any  settlement.  There  were  no  hotels  or  board- 
ing-houses,'* and  the  contractor  *'was  compelled  to 
provide  board  and  lodging  for  its  laborers.*' 
Groceries  and  provisions  of  the  value  of  $4,613.87 
furnished  it  by  Brogan  were  used  by  the  contractor  in 
its  boarding-house,  and  were  supplied  *'in  the  prosecu- 
tion of  the  work  provided  for  in  the  contract  and  the 
bond  upon  which  the  suit  is  based.  They  were  neces- 
sary to  and  wholly  consumed  in  such  work.'*    The 
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number  of  men  eitiployed  averaged  eighty.  They  were 
*' boarded ' '  by  the  contractor  under  an  arrangement 
by  which  the  contractor  was  to  board  them  and  deduct 
therefor  $22.50  per  month  from  their  wages.  The  con- 
tract and  the  bond  executed  by  the  National  Surety 
Company  bound  the  contractor  to  ''make  full  payment 
to  all  persons  supplying  him  with  labor  or  materials  in 
the  prosecution  of  the  work  provided  for  in''  the  con- 
tract 

It  was  held  that  groceries  and  provisions  furnished 
the  contractor,  and  so  consumed  by  the  laborers,  were 
materials  used  ''in  the  prosecution''  of  the  work  within 
the  meaning  of  the  federal  act  and  the  bond  given  to 
secure  the  contract. 

Without  taking  into  consideration  the  extra  stat- 
utory words  contained  in  the  bond  in  suit  in  the  present 
case,  those  things  which  are  necessary  in  the  prosecu- 
tion of  the  work  provided  for  in  the  contract  are  pro- 
tected as  "labor  and  materials,"  although  such  sup- 
plies are  not  physically  incorporated  into  the  work. 
Such  materials  are  embraced  within  the  provisions  of 
Section  6266,  L.  0.  L.  as  amended,  and  are  included  in 
the  bond  given  pursuant  thereto :  Brogan  v.  National 
Surety  Co.,  246  U.  S.  257  (62  L.  Ed.  703,  L.  R.  A.  1918D, 
776,  38  Sup.  Ct.  Rep.  250) ;  Portland  v.  New  Eng- 
land Casualty  Co.,  78  Or.  195,  201,  202  (152  Pac.  253) ; 
Baker  City  Mercantile  Co.  v.  Idaho  Cement  Pipe  Co., 
67  Or.  372,  377,  379  (136  Pac.  23) ;  Illinois  Surety  Co. 
V.  John  Davis  Co.,  244  U.  S.  376  (61  L.  Ed.  1206,  37 
Sup.  Ct.  Rep.  614);  Title  Guaranty  <&  Trust  Co.  v. 
Puget  Souiid  Engineering  Works,  163  Fed.  168,  178, 
179  (89  C.  C.  A.  618) ;  City  Trust,  Safe  Deposit  <& 
Surety  Co,  v.  United  States  to  Use  of  Bryant,  147  Fed. 
155, 158  (77  C.  C.  A.  397) ;  United  States  for  the  Use  of 
Standard  Furniture  Co.  v.  Aetna  Indemnity  Co.,  40 
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Wash,  87,  91,  92  (82  Pac.  172) ;  Pittsburg  Coal  Co.  v. 
Southern  Asphalt  <&  Co^istruction  Co.,  138  Tenn.  154 
(196  S.  W.  490,  491) ;  City  of  Pendleton  v.  Jeffery  S 
Bufton,  95  Or.  447  (188  Pac.  176). 

Our  statute  is  fully  as  broad  as  the  federal  act.  If 
there  is  any  difference,  the  Oregon  act  is  garnished 
with  the  stronger  words  where  provision  is  made  for 
security  for  the  payment  of  *' labor  or  materials  for 
any  prosecution  of  the  work  provided  for  in  such  con- 
tracts/' 

Hess  (&  Skinner  Eng.  Co.  v.  Tumey  (Tex.  Civ.  App.), 
207  S.  W.  171,  was  an  act  on  a  contractor's  bond  re- 
quired by  a  statute  like  ours.    The  syllabus  reads  thus : 

'*  Where  a  contractor,  in  constructing  a  bridge,  in 
order  to  facilitate  work,  had  laborers  tfiie  their  meals 
in  camp  instead  of  going  into  town  for  them,  the  labor 
in  cooking  such  meals  was  labor  performed  in  the 
prosecution  of  the  work,  and  for  such  the  contractor's 
surety  would  be  liable." 

It  is  stated  in  the  opinion  at  page  175  of  207  S.  W. : 

**Food  was  essential  to  the  laborers,  and  it  was 
necessary  that  it  be  cooked.  It  facilitated  the  work  to 
have  laborers  take  their  meals  in  the  camp,  instead  of 
going  to  town  for  them." 

In  Pacific  Wood  &  Coal  Co.  v.  Oswald,  179  Cal.  712 
(178  Pac.  854),  it  was  held  that  items  furnished  a  sub- 
contractor, consisting  of  hay  and  feed  for  horses  and 
mules  used  in  doing  road  work,  are  covered  by  a  bond 
requiring  a  public  contractor  under  such  a  statute  to 
pay  for  materials  furnished  for  or  in  doing  the  work, 
irrespective  of  the  presence  or  absence  of  the  word 
'  *  supplies. ' '  The  opinion  was  to  the  same  effect  in  the 
case  of  United  States  v.  Lou^a/nce,  252  Fed.  122  (164 
C.  C.  A.  234).    It  is  there  stated: 


10  Clatsop  County  v,  Pidbutt  etc.  Ca      [96  Or. 

**The  act  of  Congress  and  the  surety  bonds  given 
according  to  its  provisions  should  be  liberally,  not  nar- 
rowly, construed.  The  typical  lien  laws  of  the  states 
and  the  decisions  of  the  courts  upon  them  should,  for 
the  most  part,  be  put  aside. ' ' 

The  following  have  been  held  nominated  in  such  a 
bond :  Trucking  from  a  steamer  landing  on  an  island 
where  the  work  was  to  be  done  to  the  particular  local- 
ity of  the  work :  American  Surety  Co.  v.  LanvrenceviUe 
Cement  Co.  (C.  C),  HO  Fed.  717;  coal  supplied  to  a 
contractor  and  used  to  operate  hoisting  and  pumping 
engines  employed  in  the  performance  of  a  contract  for 
the  construction  of  a  drydock:  City  etc.  Trust  Co.  v. 
United  States,  147  Fed.  155  (77  C.  C.  A.  397) ;  draw- 
ings and  pal^tems  made  for  the  contractor  constructing 
a  steam  vessel  for  the  United  States,  from  which  to 
make  molds  and  castings ;  also  towing  in  the  delivery  of 
materials,  wharfage  paid  in  connection  with  such  de- 
livery ,  and  the  local  transfer  or  hauling  of  materials : 
Title  Guaranty  S  Trust  Co.  v.  Crane  Co.,  219  U.  S.  24 
(55  L.  Ed.  72,  31  Sup.  Ct.  Rep.  140) ;  use  of  equipment 
in  the  erection  of  a  naval  training  station:  United 
States  V.  Illinois  Surety  Co.,  226  Fed.  653  (141  C.  C.  A. 
409). 

In  the  instant  case  F.  A.  Hadley,  the  subcontractor, 
testified  in  part  as  follows : 

*'A.  I  had  about  between  eight  and  nine  miles  of 
work  on  the  Columbia  Highway,  subcontracted  or  as  a 
station  man. 

' '  Q.  Now,  what  were  your  duties  by  way  of  that  sub- 
contract with  Peterson  and  Johnson  t 

**A.  To  grade  a  certain  portion  of  the  Columbia 
Highway. 

*'Q.  Now,  how  many  men  did  you  employ  on  the 
average  on  the  work  there! 
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*  *  A,  I  couldn  't  say  as-  to  how  many,  my  payroll  would 
show,  I  suppose  all  the  way  from  thirty-five  to  as  high 
as  one  hundred, 

'*Mr.  Veness:  How  did  you  provide  for  the  feeding 
of  the  men? 

**A.  With  a  boarding  camp. 

**Q.  What  is  the  necessity  of  a  boarding  camp 
around  camps  of  that  kindt 

**  A.  Well,  I  don't  know  how  you  would  keep  a  bunch 
of  men  together  out  there  in  the  woods  unless  you  run 
a  boarding-house  to  feed  them  or  to  hold  them  there. 


•     *      99 


The  court  remarked: 

**But  the  mere  incident  of  the  running  of  the  board- 
ing-house where  the  men  are  bound  to  lose  more  or  less 
time  by  reason  of  inclement  weather  or  other  conditions, 
the -boarding-house  goes  on  just  the  same,  the  crew 
is  kept  togetiier  just  the  same,  is  kept  together  for  the 
purpose  of  carrying  out  that  contract,  and  they  have 
to  be  fed  while  they  are  kept  together,  and  even  though 
he  charged  them  for  their  board  at  that  time  and  didn't 
pay  their  wages,  it  would  be  the  board  of  the  men  and 
a  part  of  that  work,  as  the  furnishing  of  supplies  is  a 
part  of  that  work.  I  am  not  passing  on  that  yet,  but 
as  far  as  keeping  the  establishment  oi)en,  that  is  one  of 
the  essentials  of  the  business.'' 

Witness  Hadley  further  stated,  in  effect,  that  the 
meat  supplied  by  Frye  &  Company  to  him  was  all  used 
in  boarding  the  men;  that  there  was  no  other  known 
place  for  them  to  eat ;  that  occasionally  one  of  the  en- 
gineers on  about  twenty-eight  miles  of  the  road  who 
boarded  at  Astoria,  four  and  one-half  miles  away  from 
Hadley 's  camp,  and  usually  brought  their  lunch,  would 
come  in  and  get  a  meal  and  no  charge  was  made  there- 
for; and  that  one  of  the  employees  had  a  visitor  for 
about  two  days. 

The  fact  that  a  small  courtesy  was  shown  to  an  oc- 
casional guest  in  a  sparsely  settled  civilized  section  of 
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the  country  we  deem  of  no  importance,  although  much 
is  attempted  to  be  made  thereof  in  defendants '  brief. 

3.  Plaintiff  requested  the  court  to  find,  among  other 
things : 

**That  it  was  necessary  for  the  prosecution  of  the 
work  in  question  that  said  Hadley  maintain  a  boarding 
camp  at  each  of  his  construction  camps,  in  order  that 
the  laborers  could  have  a  place  convenient  to  said  work 
to  be  fed,  and  except  for  the  maintenance  of  such 
boarding  camps,  said  Hadley  would  have  been  unable 
to  keep  said  laborers  together  and  at  work  upon  said 
job ;  each  of  said  construction  camps  being  necessarily 
a  long  distance  from  any  place  where  board  could  be 
secured  by  said  laborers. ' ' 

Error  is  assigned  upon  the  refusal  of  the  court  to 
find  as  requested.  The  uncontradicted  testimony  sup- 
ports the  requested  finding,  and,  if  the  finding  made 
was  not  intended  to  be  to  the  same  effect,  we  think  the 
substance  of  the  request  should  have  been  embraced  in 
the  portrayal  of  facts.  There  is  no  evidence  in  the 
case  supporting  any  different  finding  in  this  respect. 

The  meat  furnished  by  the  use  plaintiff  for  food  for 
the  laborers,  under  the  circumstances  of  the  case,  was 
absolutely  necessary  in  any  prosecution  of  the  work 
provided  for  in  the  contract.  It  was  supplied  upon  the 
faith  and  credit  of  the  bond  sued  on,  and  is  protected 
thereby.  It  facilitated  the  work  to  have  the  laborers 
take  their  meals  in  camp  near  the  construction,  instead 
of  traveling  a  long  distance  for  them.  The  camp  ar- 
rangement was  practically  the  only  way  the  work  could 
have  been  successfully  prosecuted. 

We  suppose  it  would  be  conceded  that  if  the  act  under 
consideration  enumerated  '*  supplies,  labor,  or  ma- 
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terials,''  that  meat  so  furnished  workmen  would  be 
protected  by  the  statute.  If  the  statute  read,  "all 
persons  supplying  *  *  supplies,  labor  or  materials*' 
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the  word  ** supplies*'  would  practically  be  a  repetition 
and  would  not  add  to  the  force  of  the  law.  For  good 
measure  we  quote  from  the  note  in  27  L.  E.  A.  (N.  S.) 
at  page  601 : 

**The  courts  that  have  Construed  contractor's  bonds 
to  public  or  giwwi-public  corporations  and  officers,  con- 
ditioned upon  the  payment  of  laborers  and  material- 
men, as  valid  contracts,  botii  of  indemnity  to  the 
noudinal  obligees  and  guaranties  to  the  unnamed 
beneficiaries,  upon  which  the  latter  can  recover,  when 
taken  without  explicit  and  direct  authority  from  any 
statute — and  they  greatly  outnumber  the  tribunals 
which  hold  the  opposite  view — ^are  by  no  means  united 
upon  the  grounds  of  their  conclusions.  Some  hold 
that  the  power  to  take  such  a  bond  is  an  incident  to  the 
power  to  construct  the  public  work  by  contract,  and 
that  statutory  authority  for  the  latter  is,  by  implication, 
statutory  authority  for  the  former.  Others  hold  stat- 
utory authority  unnecessary,  and  the  bond  a  common- 
law  obligation,  voluntarily  executed,  such  as  any 
obligee  may  take,  and  the  taking  of  which  is  warranted 
ui)on  broad  grounds  of  public  policy.  It  is  not  at  all 
necessary  to  decide  upon  the  merits  of  these  respective 
theories ;  suffice  it  to  say  that  the  weight  of  authority 
appears  to  be  that  when  the  language  of  a  bond  is  suffi- 
ciently precise  and  full  to  create  an  explicit  obligation 
to  pay  laborers  and  materialmen,  then,  for  either  the 
one  or  the  other  reason,  it  is  valid,  and  enforceable  at 
the  suit  of  the  beneficiaries." 

The  same  principle  i«  announced  in  several  Oregon 
precedents :  See  The  Home  v.  Selling,  91  Or.  428,  435 
(179  Pac.  261),  and  cases  there  cited.  See,  also,  13 
C.  J.  705,  Section  815,  where  a  wealth  of  authorities  are 
cited;  annotation,  L.  E.  A.  1917B,  1015. 

The  trial  court  erred  in  its  conclusion  of  law  to  the 
effect  that  the  meats  furnished  by  Frye  &  Company 
did  not  come  within  the  provisions  of  Section  6266, 
L.  0.  L.,  as  amended  by  Chapter  27  of  the  Laws  of  1913, 
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and  that  the  plaintiff  was  not  entitled  to  recover  from 
any  of  the  defendants  except  F.  A.  Hadley.  The  judg- 
ment of  the  lower  court  will  therefore  be  reversed. 

The  whole  of  the  testimony  in  the  case  is  contained 
in  the  record,  which  is  complete.  From  the  findings  of 
fact  made  by  the  trial  court,  taken  in  the  light  of  the 
undisputed  testimony,  the  plaintiff  is  entitled  to  a  judg- 
ment against  the  respondents  as  prayed  for  in  the  com- 
plaint, which  will  be  entered:  Article  VII,  Section  3, 
Constitution  of  Oregon. 

BeVBBSSD.      JUDGBfENT  BbNDBBBD^ 


Arg^aed   December  81,   1919,   reversed   and   dismissed   Febraarj   24, 
former  opinion  modified  and  rehearing  denied   April   13,   1920. 

BURR  V.  MUTUAL  LIFE  INS.  CO. 

(187  Pae.   850;   188  Pac.  962.) 

Iiunirance— Payment  of  Casli  Surrender  Value  of  Policy  upon  Palse 
AffldaYit  as  to  Death  of  Beneficiaries  to  Whom  Paid-up  Policy 
had  been  Issued  Held  Ineffectiye  to  Invalidate  Paid-up  Policy. 

1.  Where  insurer  issued  paid-up  policy,  stipulating  that  the  "con- 
sideration had  been  paid  by  beneficiaries,  and  agreeing  to  pay  to 
beneficiaries  specified  amount  upon  death  of  insured,  and  where 
insured  subsequently  delivered  policy  to  insurer  upon  receipt  of  the 
cash  surrender  value  of  the  policy,  upon  insured's  false  affidavit 
that  the  beneficiaries  were  dead,  the  transaction  was  ineffective  to 
surrender  or  cancel  the  policy. 

Insurance — ^Equity  wlU  not  BevlTe  Policy  Wrongfully  Surrendered  to 
Insurer,  Bemedy  at  Law  Being  Adequate. 

2.  Where  insurer  issued  paid-up  policy,  stipulating  that  the  con- 
sideration had  been  paid  by  beneficiaries,  and  agreeing  to  pay 
specified  amount  upon  death  of  insured,  and  where  insured  subse- 
quently delivered  policy  to  insurer  upon  receipt  of  the  cash  value 
of  the  policy,  upon  insured's  false  affidavit  that  the  beneficiaries 
were  dead,  equity  had  no  jurisdiction  of  suit  to  restore  and  revive 
the  policy,  since  the  transaction  did  not  operate  to  surrender  or 
cancel  the  policy,  and  since,  the  policy  being  in  force,  the  bene- 
ficiaries had  a  complete  and  adequate  remedy  at  law. 
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ON  PETITION  FOB  BiTHEABING. 

Appeal  and  Error — Court  Bafverstng  Judgment  In  Eanltable  Action 
Trialito  at  I«aw  will  Bamand  Case  for  TtlaL 

3.  In  beneficiary's  action  in  equitj '  to  revive  and  restore  can- 
celed policy  and  to  recover  thereon,  Snpreme  Court,  in  reversing 
judgment  for  beneficiary  on  ground  that  beneficiary's  remedy  was 
an  action  at.  law,  will  remand  cause  under  Laws  of  1917,  page  126, 
so  tbat  beneficiary  may  have  case  tried  at  law,  with  permission  to 
beneficiary  to  amend  her  pleadings. 

From  Multnomah :  Bobebt  Tuckbb^  Judge. 

Department  2. 

The  defendant  is  a  life  insurance  corporation  organ- 
ized under  the  law3  of  the  State  of  New  York  and  is 
now  doing  business  in  the  State  of  Oregon.  The  plain- 
tiff is  a  resident  of  this  state,  the  daughter  of  Peter 
A.  Josephs,  now  deceased,  and  the  sister  of  James  and 
John  E.  Josephs,  who  are  residents  of  California. 

On  June  16, 1868,  the  defendant  issued  its  policy  on 
the  life  of  Peter  A."  Josephs  for  $5,000,  payable  to  his 
said  children.  This  policy  was  conditioned  upon  the 
payment  of  the  stipulated  premiums,  and  in  1871,  for 
failure  to  pay  them,  it  was  surrendered.  The  defend- 
ant then  issued  its  paid-up  pdlicy  No.  123,654,  for  the 
sum  of  $400,  payable  to  James  and  John  E.  Josephs 
and  this  plaintiff.  The  face  of  the  policy  reads  in  part 
as  follows: 

**The  Mutual  Life  Insurance  Coppany  of  New  York 
in  consideration  of  the  representations  made  to  them  in 
the  application  for  this  policy,  and  of  the  sum  of  one 
hundred  and  forty  dollars  and  fifty  cents,  to  them  duly 
paid  bys  James,  Harriett  and  John  E.  Josephs,  children 
of  Peter  A.  Josephs,  do  insure  the  life  of  the  said 
Peter  A.  Josephs  of  St.  Joseph  in  the  county  of 
Buchanan,  State  of  Missouri,  in  the  amount  of  four 
hundred  dollars,  for  the  term  of  his  natural  life.  And 
the  said  Company  do  hereby  promise  and  agree  to  pay 
the  amount  of  the  said  insurance  at  their  office  in  the 
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city  of  New  York,  to  the  assured,  their  executors,  ad- 
ministrators or  assigns,  in  sixty  days  after  due  notice 
and  proof  of  the  death  of  the  said  person  whose  life  is 
hereby  insured.*' 

On  August  6, 1888,  this  policy  was  delivered  by  the 
insured,  Peter  A.  Josephs,  to  the  defendant,  without 
the  knowledge  or  consent  of  either  of  the  beneficiaries. 
It  was  accompanied  by  his  affidavit  to  the  effect  that 
the  beneficiaries  were  then  all  dead  and  had  died  in 
their  infancy.  Without  investigation  and  accepting 
this  as  true,  the  defendant  at  that  time  paid  the  insured 
the  sum  of  $183,  then  the  cash  value  of  the  policy,  in 
consideration  of  which  the  document  was  surrendered 
to  the  defendant. 

On  December  24,  1895,  Peter  A.  Josephs  died  in  the 
State  of  New  York,  where  he  was  in  business  after 
moving  from  California,  and  an  administrator  of  his 
estate  was  appointed  there.  James  and  John  E. 
Josephs  were  then  residents  of  California,  and  the 
plaintiff,  of  the  State  of  Oregon.  After  the  death  of 
their  father  they  at  once  instituted  a  vigorous  search 
for  the  original  $5,000  policy  which  the  deceased  had 
shown  to  the  plaintiff  when  she  was  a  child.  The  testi- 
mony is  conclusive  that  she  did  not  know  the  name  of 
the  insurance  company  which  issued  the  policy  or  any 
of  the  terms  or  conditions  thereof  except  that  with  her 
brothers  she  was  named  as  a  beneficiary.  Although 
diligent  search  was  made  and  numerous  letters  were 
written,  no  one  was  found  who  knew  of  the  actual  ex- 
istence of  such  a  policy,  or  the  name  of  the  company 
which  had  issued  the  $5,000  policy  which  was  shown  to 
the  plaintiff  by  her  father.  The  plaintiff  employed  a 
Portland  attorney  to  assist  her  in  locating  the  policy, 
but  without  success.  Finally  she  went  to  Mr.  Samuels, 
a  prominent  insurance  man  of  Portland,  to  whom  she 
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related  the  facts  and  from  whom  she  obtained  a  list  of 
all  the  insurance  companies  doing  business  in  the 
United  States  in  1868,  some  32  in  number.  She  then 
addressed  a  circular  letter  of  inquiry  to  each  one  of 
them  and  in  answer  to  the  letter  which  she  wrote  the 
defendant  she  learned  for  the  first  time  that  the  $5,000 
policy  had  been  surrendered  and  in  lieu  thereof  a  paid- 
up  cash  policy  of  $400  was  issued  and  that  based  upon 
the  false  affidavit  of  her  father  to  the  effect  that  the 
beneficiaries  therein,  his  children,  had  all  died  in  in- 
fancy, the  company  paid  to  him  $183,  in  consideration 
of  which  he  delivered  to  the  defendant  the  $400  paid- 
up  policy,  and  for  such  reason  the  defendant  denied  all 
liability  thereon. 

The  plaintiff  then  for  the  first  time  furnished  '*due 
notice  and  proof  of  the  death  of  the  said  person  whose 
life'*  was  thereby  insured,  and  for  failure  of  the  de- 
fendant to  pay  the  amount  of  the  policy,  the  plaintiff 
brought  this  suit,  alleging  all  of  the  facts  above  set 
forth.  She  prays  for  a  decree  restoring  and  reviving 
the  policy  and  for  the  sum  of  $400,  with  interest  from 
December  24, 1895,  at  the  rate  of  6  per  cent  per  annum, 
as  well  as  such  other  and  further  relief  as  to  the  court 
may  seem  equitable. 

To  this  complaint  the  defendant  filed  a  demurrer  on 
the  following  grounds: 

**  (1)  Said  complaint  shows  on  its  face  that  plaintiff 
is  pursuing  a  stale  demand. 

**(2)  More  than  six  years  have  elapsed  since  the 
accrual  of  the  cause  of  action  stated  in  said  complaint, 
as  appears  from  the  face  of  said  complaint. 

"  (3)  Said  complaint  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  suit. 

"  (4)  Said  complaint  shows  on  its  face  that  the  cause 
of  suit  herein  alleged  is  barred  by  laches. '  * 

96  Or.— a 
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After  argument  the  demurrer  was  overruled.  The 
defendant  then  answered,  admitting  the  issuance  of  the 
$5,000  policy  in  1868,  the  surrender  thereof,  and  the 
issuance  of  the  $400  paid-up  policy  in  1871,  and  alleg- 
ing that  the  latter  policy  was  surrendered  on  August 
6,  1888,  by  the  insured,  upon  his  said  aflSdavit  and  the 
payment  to  him  of  $183,  by  reason  of  which  the  defend- 
ant denies  all  liability.  As  a  further  and  separate  an- 
swer it  is  pleaded  that  the  plaintiff  is  pursuing  a  stale 
claim ;  that  it  is  barred  by  the  statute  of  limitations  of 
the  State  of  California,  and  that  of  the  State  of 
Oregon.     The  defendant  prayed  to  be  discharged. 

After  the  plaintiff  filed  a  reply,  testimony  was  taken 
and  a  decree  was  rendered  in  favor  of  the  plaintiff  for 
$400,  the  face  value  of  the  policy.  The  defendant  ap- 
peals, contending  that  the  court  erred :  First,  in  decree- 
ing that  the  policy  is  a  valid,  existing  contract ;  second, 
in  holding  that  the  surrender  and  cancellation  thereof 
were  void ;  third,  in  rendering  a  decree  in  favor  of  the 
plaintiff ;  and  fourth,  in  not  giving  a  decree  in  favor  of 
the  defendant.  Reversed  and  Dismissed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Snow,  Bronaugh  <B  Thompson^  with  an  oral 
argument  by  Mr.  Earl  G.  Bronaugh. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Omar  C.  Spencer  and  Messrs.  Carey  <B  Kerr, 
with  an  oral  argument  by  Mr.  Spencer. 

JOHNS,  J. — The  policy  in  question  specifically 
recites  that,  in  consideration  of  $140.50  '  *  duly  paid  by 
James,  Harriett  and  John  E.  Josephs,  children  of  said 
Peter  A.  Josephs,*'  the  company  insured  the  life  of 
the  said  Peter  A.  Josephs  in  the  sum  of  $400.    Thus 
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it  is  stipulated  and  agreed  that  the  consideration  of  the 
policy  was  paid  by  the  plaintiff  and  her  brothers.  By 
its  terms  the  policy  was  fully  paid  up  and  the  amount 
named  was  to  be  turned  over  to  James,  Harriett  and 
John  E.  Josephs  on  the  death  of  their  father,  Peter  A. 
Josephs.  There  is  no  provision  by  which  the  $400  or 
any  part  of  it  should  be  paid  at  any  time  to  anyone 
else. 

1.  The  affidavit  which  the  father  executed  as  to  the 
death  of  his  children  was  false;  yet,  based  upon  that 
declaration  and  relying  thereon,  the  defendant  paid  to 
the  father  $183,  on  receipt  of  which  he  delivered  the 
policy  to  the  company.  That  proceeding  was  null  and 
void-  The  named  children  were  then  and  are  now  liv- 
ing. Under  such  a  state  of  facts  the  payment  to  the 
father  would  not  and  could  not  operate  to  surrender 
or  cancel  the  policy.  The  beneficiaries  never  knew  the 
actual  facts  until  the  plaintiff  received  the  defendant  ^s 
answer  to  her  circular  letter  of  September  23,  1915. 
On  receipt  of  that  communication  from  the  plaintiff, 
the  defendant  promptly  advised  her  of  all  of  the  facts. 
There  is  no  testimony  tending  to  show  that  the  defend- 
ant ever  refused  her  any  information,  sought  to  mis- 
lead her  or  to  conceal  any  fact  which  would  necessitate 
a  bill  of  discovery  or  founded  upon  which  a  suit  could 
be  sustained. 

By  the  express  terms  of  the  policy  the  company 
promised  and  agreed  **to  pay  the  amount  of  the  said 
insurance  at  their  office  in  the  City  of  New  York,  to  the 
assured,  their  executors,  administrators  or  assigns,  in 
sixty  days  after  due  notice  and  proof  of  the  death  of 
the  said  person  whose  life  is  hereby  insured.'*  This 
was  a  direct  obligation  on  the  part  of  the  defendant, 
for  a  valuable  consideration,  to  pay  the  $400  to  the 


20  BuRB  v.  Mutual  Life  Ins.  Co.  [96  Or. 

children  of  Peter  A.  Josephs  upon  his  death.  To  ob- 
tain the  payment  of  this  amount  the  beneficiaries  had 
a  complete  and  adequate  remedy  at  law;  and  in  any 
action  therefor  the  payment  to  the  father  would  not 
constitute  a  defense.  That  whole  transaction  was  void. 
The  policy  was  not  surrendered  and  could  not  be  can- 
celed thereby,  and  the  company  could  not  thus  acquire 
title  to  it. 

2.  In  the  instant  case  the  defendant  filed  a  demurrer 
upon  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  suit,  and  it  has 
relied  upon  that  demurrer  in  the  Circuit  Court  and  in 
t  the  brief  and  argument  in  this  court.  As  the  plaintiff 
had  a  complete  and  adequate  remedy  at  law,  a  court  of 
equity  does  not  have  jurisdiction  of  this  cause,  and  the 
demurrer  should  have  been  sustained.  The  decree  is 
reversed  and  the  complaint  is  dismissed  without  preju- 
dice. Bevebsed  and  Dismissed. 

McBridb,  C.  J.,  and  Bennett,  J.,  concur. 

BEAN,  J.,  Dissenting. — ^It  is  contended  by  counsel 
for  defendant  that  a  suit  in  equity  cannot  be  main- 
tained by  plaintiff,  but  that  the  remedy  was  by  an 
action  at  law  after  the  death  of  the  insured  and  within 
the  time  prescribed  by  the  statute  of  limitations. 

The  policy  of  insurance  in  question  was  wrongfully 
surrendered  by  the  insured,  and  canceled  by  the  in- 
surer without  right  or  authority,  and  without  the 
knowledge  or  consent  of  the  beneficiaries,  and  a  suit 
in  equity  can  be  maintained  to  set  aside  the  surrender 
and  cancellation  of  the  policy  and  revive  or  reinstate 
the  instrument  and  recover  thereon :  14  R.  C.  L.,  p.  1014, 
§  193 ;  25  Cyc.  792 ;  14  Standard  Ency.  of  Procedure, 
15;  Mausbachv.  Metropolitan  Life  Ins.  Co.,  53  How.  Pr. 
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(N.  Y.)  496;  Cohen  v.  New  York  Mutual  Life  Ins.  Co., 
50  N.  Y.  610  (10  Am.  Eep.  522) ;  Whitehead  v.  New 
York  Life  Ins.  Co.,  63  How.  Pr.  (N.  Y.)  394;  Id.,  33 
Hun  (N.  Y.),  425;  Id.,  102  N.  Y.  143  (6  N.  E.  267,  55 
Am.  Rep.  787) ;  Stilwell  v.  Mutual  Life  Ins.  Co.  of  N.  Y., 
72  N.  Y.  385;  Tabor  v.  Michigan  Mutual  Life  Ins.  Co., 
44Mich.  324(6  N.W.  830). 

In  case  of  a  wrongful  repudiation  of  a  policy  of  in- 
surance by  the  insurer  an  option  is  given  to  the  in- 
sured, or  beneficiary  having  a  vested  interest  therein, 
to  pursue  different  remedies,  but  the  right  to  say  what 
course  shall  be  pursued  is  not  awarded  to  the  com- 
pany issuing  the  policy,  which  has  wrongfully  can- 
celed such  policy  and  denied  its  liability  thereon,  and 
obtained  a  receipt  from  the  insured  indorsed  on  the 
policy. 

The  rule  is  stated  in  25  Cyc.  792  thus : 

**Ebmbdies  fob  Wrongful  Suebbndbb,  Cancella- 
tion, OB  Termination  of  Contract — a.  Action  to  Set 
Aside  Cancellation  or  Surrender.  A  suit  in  equity 
may  be  maintained  by  the  insured  or  the  beneficiary, 
according  to  the  circumstances,  to  set  aside  a  surrender 
and  cancellation  of  a  policy  and  revive  or  reinstate  the 
same,  and  to  recover  what  may  be  due  thereon,  where 
the  surrender  and  cancellation  was  procured  by  fraud 
on  the  part  of  the  company  or  its  agent,  *  *  or  where 
the  surrender  was  wrongfully  made  by  the  insured 
without  the  assent  of  the  beneficiary  •  •  ." 

See  Day  v.  Connecticut  Gen.  L.  Ins.  Co.,  45  Conn.  480 
(29  Am.  Rep.  693) ;  Meyer  v.  Knickerbocker  L.  Ins. 
Co.,  73  N.  Y.  516  (29  Am.  Eep.  200) ;  Hayner  v.  Am- 
erican Popular  L.  Ins.  Co.,  69  N.  Y.  435 ;  Union  Cent. 
L.  Ins.  Co.  V.  Poettker,  5  Ohio  Dec.  (Reprint)  263  (4 
Am.  Law  Rec.  109).  In  14  Standard  Encyclopedia  of 
Procedure,  page  15,  the  author  states : 
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**  Where  an  unauthorized  surrender  of  a  policy  of 
life  insurance  operates  as  a  fraud  upon  the  beneficiary, 
equity  will  decree  a  revival  and  enforcement  of  the 
original  policy.'* 

It  is  insisted  on  behalf  of  the  defendant  company, 
that  the  remedy  of  the  plaintiff,  if  any,  is  at  law.  It 
does  not  fill  the  complement  to  say  there  is  a  remedy  at 
law.  Such  legal  remedy,  both  in  respect  to  the  relief 
to  be  finally  obtained,  and  the  manner  of  obtaining  it, 
must  be  as  practical  and  efScient  as  the  relief  which  a 
suit  in  equity  would  afford  under  like  circumstances, 
or  the  jurisdiction  in  equity  may  be  exercised :  South 
Portlcmd  Lhr.  Co.  v.  Mtmger,  36  Or.  457,  at  page  473 
(60  Pac.  5,  at  pagp  8),  Mr.  Justice  Wolvbbton  says: 

**The  remedy  at  law  to  which  the  statute  alludes 
must  be  plain,  adequate,  and  complete,  or,  in  other 
words,  as  practical  and  efficient  to  the  ends  of  justice 
and  its  prompt  administration  as  the  remedy  in  equity. 
It  is  not  enough  that  there  is  a  remedv  at  law:  Bovce's 
Exrs.  V.  Grvmdy,  28  U.  S.  (3  Pet.)  210  (7  L.  Ed.  '655). 
Mr.  Chief  Justice  Fuller,  in  Gormley  v.  Clark,  134 
U.  S.  338,  349  (33  L.  Ed.  909,  914, 10  Sup.  Ct.  Eep.  554, 
557),  states  the  doctrine  thus:  *The  jurisdiction  in 
equity  attaches  unless  the  legal  remedy,  both  in  respect 
to  the  final  relief  and  the  mode  of  obtaining  it,  is  as 
efficient  as  the  remedy  which  equity  would  afford  under 
the  same  circumstances.'  See,  also,  Kilhoum  v. 
Smiderland,  130  U.  S.  505,  514  (32  L.  Ed.  1005,  9  Sup. 
Ct.  Rep.  594) ;  Watson  v.  Sutherland,  72  U.  S.  (5  Wall.) 
74,  18  L.  Ed.  580);  Witter  v.  Arnett,  8  Ark.  57..  In  ^ 
Henderson  v.  Johns,  13  Colo.  280  (22  Pac.  461),  it  is 
said : '  The  remedy  at  law  which  defeats  a  suit  in  equity 
must  be  full,  adequate,  and  complete.  Anything  less 
than  this  will  not  be  sufficient  to  deprive  equity  of  jur- 
isdiction.' And  again,  in  11  Am.  &  Eng.  Ency.  Law 
(2  ed.),  200,  the  learned  author  says:  *The  construc- 
tion given  to  this  phrase  ** adequate  remedy"  by  the 
courts  requires  that  the  remedy  at  law  must  be  as 
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practical  and  efficient  as  the  remedy  afforded  by  chan- 
cery, in  order  to  exclude  the  latter  from  jurisdiction/  *' 

See  Hall  v.  Dimn,  52  Or.  475  (97  Pac.  811,  25  L.  E.  A. 
(N.  S.)  193). 
Defendant  in  its  answer  admits — 

"That  on  August  6, 1888,  the  said  Peter  A.  Josephs 
made  and  executed  an  affidavit  before  a  notary  public 
in  the  city,  county  and  State  of  New  York  stating  that 
James,  Harriett  and  John  E.  Josephs,  children  of  said 
Peter  A.  Josephs,  were  all  dead,  having  died  in  infancy, 
and  that  said  affidavit  was  thereafter  by  the  said  Peter 
A.  Josephs  filed  with  defendant,  and  thereupon,  on 
August  9, 1888,  said  paid-up  policy  numbered  123,654, 
for  $400.00  was  returned  by  the  said  Peter  A.  Josephs 
to  defendant,  and  defendant  thereupon  paid  to  the  said 
Peter  A.  Josephs  the  sum  of  $183,  being  the  full  sur- 
render value  of  said  policy. ' ' 

In  effect,  the  defendant  asserts  that  the  policy  was 
paid  and  is  dead,  and  asks  that  the  question  of  restor- 
ing it  to  life  be  submitted  to  a  court  of  law  and  tried 
by  a  jury.  In  the  view  of  the  writer  such  a  trial  before 
a  jury  would  be  a  very  inefficient  and  ineffectual 
remedy. 

After  the  present  suit  has  been  determined  and  the 
cancellation  of  the  policy  declared  **null  and  void" 
according  to  the  majority  opinion,  the  plaintiff  might 
be  in  a  better  position.  Until  then,  the  defendant  hav- 
ing possession  of  the  receipted  policy,  the  plaintiff 
would  be  in  a  crippled  condition  for  a  legal  battle. 

While  it  may  be  true  that  the  defendant  company 
never  intentionally  concealed  any  fact  from  the 
beneficiaries,  the  natural  result  of  the  wrongful  can- 
cellation of  the  policy  served  to  obliterate  it  or  hide 
the  same  from  them  for  a  period  of  about  twenty  years. 
On  account  of  this  the  defendant  asserts  that  the  plain- 
tiff is  guilty  of  laches  and  cannot  recover.    The  plain- 
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tiff  is  not  barred  by  laches:  1  Pomeroy  Eq.  Juris. 
.  (4  ed.),  §§419,  424;  5  Pomeroy  Eq.  Juris.  (4  ed.), 
§§  26,  35. 

According  to  the  terms  of  the  contract,  the  cau-se 
of  action  acorued  sixty  days  after  proof  of  death.  The 
limitation  fixed  by  the  statute  for  enforcing  payment 
had  not  expired  when  this  suit  was  instituted. 

It  may  as  well  be  said  that  the  insurance  company 
should  have  consulted  the  beneficiaries  before  attempt- 
ing to  cancel  the  policy,  and  that  it  could  easily  have 
found  out  that  they  were  alive,  as  to  say  that  the 
beneficiaries  should  have  consulted  the  records  of  in- 
surance of  the  whole  world  and  found  the  hidden  policy 
in  the  possession  of  the  defendant  company.  The 
company  had  the  names  of  the  beneficiaries  and  could 
easily  have  written  to  or  about  them.  The  beneficiaries 
did  not  know  the  name  of  the  insurer.  It  was  not 
through  their  fault  that  the  policy  slumbered  in  its 
grave  for  years,  but  owing  to  the  active  wrong  of  the 
company,  although  not  intentional,  in  canceling  the 
policy  at  the  request  of  one  who  had  no  authority  or 
right  to  make  the  same,  and  that  without  making  any 
investigation  as  to  the  existence  of  the  persons  in- 
terested whose  liames  it  had  written  in  the  policy. 
Such  conduct  on  the  part  of  the  company  operated  as 
a  fraud  upon  those  entitled  to  the  benefit  of  the  policy. 
An  insured  person  who  is  not  always  familiar  with  the 
intricate  requirements  of  a  policy  of  insurance  is 
usually  deemed  to  know  the  terms  of  a  policy,  and  al- 
though the  affidavit  showed  the  reverse,  it  would  not 
seem  to  be  too  strict  a  rule  to  require  an  insurer  to 
observe  the  main  contents  of  a  policy  which  it  has 
issued.  If  the  company  had  read  the  policy,  it  would 
have  observed   that  the  beneficiaries  could  not  have 
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died  in  early  infancy,  and  1  per  cent  of  the  effort  put 
forth  by  plaintiff  would  have  disclosed  to  the  company 
that  the  beneficiaries  were  very  much  alive.  The 
effect  of  the  attempted  cancellation  evidently  was  to 
mislead  the  beneficiaries  and  prevent  them  from  as- 
serting their  rights  for  about  twenty  years.  As  soon 
as  they  had  knowledge  of  the  situation,  they  acted 
promptly  and  commenced  suit.  It  does  not  appear  that 
the  beneficiaries  were  guilty  of  laches  or  inexcusable 
d«lay.  They  wer0  not  at  fault  in  this  respect.  In  5 
Pomeroy's  Eq.  Juris.  (3  ed.).  Section  26,  it  is  stated: 

**A  person  cannot  be  deprived  of  his  remedy  in 
equity  on  the  ground  of  laches  unless  it  appears  that 
he  had  knowledge  of  his  rights,  as  one  cannot  acquiesce 
in  the  performance  of  an  act  of  which  he  is  ignorant, 
so  that  one  cannot  be  said  to  neglect  the  prosecution  of 
a  remedy  when  he  has  no  knowledge  that  his  rights 
have  been  invaded,  excepting  always  that  his  want  of 
knowledge  i^  not  the  result  of  his  own  culpable  negli- 
gence. ' ' 

In  Section  35,  the  same  author  says : 

* '  It  has  been  held  that,  where  the  party  interposing 
the  defense  of  laches  has  contributed  to  or  caused  the 
delay,  he  cannot  take  advantage  of  it. ' ' 

As  said  in  Cohen  v.  New  York  Mutual  Life  Ins.  Co., 
50  N.  Y.  610  (10  Am.  Rep.  522) : 

*  *  Courts  of  equity  depart  from  the  ordinary  rules  by 
which  their  jurisdiction  is  hedged  in,  in  order  to  do 
equity  between  suitors,  and  whether  a  proper  case  is 
made  for  the  exercise  of  the  equitable  powers  of  the 
court,  necessarily  depends  upon  the  circumstances." 

The  circumstances  of  the  present  case  are  peculiar 
and  present  strong  reasons  why  a  court  of  equity 
should  lend  its  aid.  By  reference  to  the  letter  of  Octo- 
ber 5, 1915,  in  response  to  the  letter  of  September  23d 
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from  Mrs.  Burr,  we  find  a  statement  of  the  insurance 
company  that, '  *  The  second  policy  was  surrendered  to 
the  company  for  cash  in  1888,"  and  the  letter  further 
states  that  if  these  policies  were  actually  on  the  life 
of  the  father,  *'you  will  see  that  they  are  of  no  value." 
So  that,  not  having  possession  of  the  policy,  it  was 
necessary,  in  the  face  of  the  statement  that  there  was 
no  value  to  the  beneficiaries  in  this  policy,  to  get  pos- 
session of  the  writing  and  the  record  and  the  lost  in- 
strument, to  the  end  and  for  the  purpose  of  reviving 
and  establishing  the  policy  in  full  force,  and  this 
could  only  be  determined  at  the  filing  of  complaint 
in  equity,  which  was  done;  and,  the  court  having  as- 
sumed jurisdiction  because  the  writing  was  not  at  hand, 
it  is  proper  to  retain  jurisdiction  for  the  purpose  of 
working  out  the  remedies  which  in  good  conscience 
ought  to  be  administered.  ^ 

By  its  letter  the  insurance '  company  claimed  the 
benefit  of  the  payment  and  cancellation  of  the  policy 
which  it  had  negligently  made,  and  denied  responsibil- 
ity upon  its  written  contract  for  which  it  had  been  paid 
to  protect,  in  a  measure,  fatherless  children  from  want. 
The  position  it  thereby  assumed  was  at  least  analogous 
to  that  of  a  sacred  trust.  I  doubt  if  the  company 
really  wishes  to  be  recreant  to  its  duty,  if  it  sees  such 
duty. 

It  is  stated  in  the  majority  opinion  that  there  is  no 
showing  that  defendant  ** sought  to  mislead"  plaintiff. 
The  company,  however,  represented  to  plaintiff  that 
the  policy  was  valueless,  and  thereby  endeavored  to 
silence  the  beneficiaries  for  another  long  period,  and 
adopted  the  fraud  of  the  insured,  and  claimed  the 
benefit  of  the  long  interment  of  the  policy  caused  by 
its  negligence:  See  Tabor  v.  Michigan  Mutual  Life 
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Ins.  Co.,  44  Mich.  324  (6  N.  W.  830).    The  decree  of 
the  lower  court  should  be  affirmed. 

For  these  reasons  I  am  impelled  to  withhold  my 
assent  to  the  conclusion  reached  in  the  opinion  of  Mr. 
Justice  Johns. 


Iffodifled   and  rehearing  denied   April   19,  1920, 

Petition  fob  Beheabino. 

(198  Pac.  962.) 

Department  2. 

On  petition  for  rehearing,  former  opinion  modified 
and  rehearing  denied. 

Modified.    Rehearing  Denied. 

Messrs.  Carey  db  Kerr  and  Mr.  Omar  C.  Spencer,  for 
the  petition. 

Messrs.  Snoto,  BronoAAgh  A  Thompson,  contra. 

JOHNS,  J. — ^In  answer  to  the  petition  for  rehearing, 
there  is  one  feature  of  the  former  opinion  which  should 
he  corrected.  The  complaint  was  founded  upon  the 
policy  of  life  insurance,  and  there  is  no  allegation  or 
proof  that  the  defendant  was  ever  asked,  or  that  it 
refused,  to  furnish  a  copy  of  the  original  policy  or  to 
give  any  information  concerning  it.  Under  the  pro- 
visions of  Chapter  95,  Laws  of  1917,  the  plaintiff  is 
entitled  to  have  the  cause  remanded,  to  file  an 
amended  complaint,  and  to  have  her  cise  tried  as  an 
action  at  law.    The  former  opinion  will  be  modified, 


/ 
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. I  ' 

with  leave  to  the  plaintiff  to  apply  to  the  Circuit  Court 
so  to  amend  her  pleadings. 
The  petition  for  rehearing  is  denied. 

FoBMEB  Opinion  Modified  and  Beheabinq  Denied. 
McBride^  C.  J.,  and  Bennett,  J.,  concur. 
Bean,  J.,  dissents. 


Argued  March  4,  affirmed  April  IS,  1920. 

CHASE  V.  LA  MOEEE. 

(188  Pac.   959.) 

Banks  and  Bajiking— Bvidenoe  Held  to  flliow  PaTmont  of  Debt  Col- 
laterally  Secured. 

1.  Evidence  held  to  show  that  a  debt  to  a  bank,  to  secure  which 
a  mortgage  and  note  were  given  by  the  holder,  a  third  party,  to 
the  bank,  had  been  paid,  so  that  the  right  to  the  note  and  mort- 
gage revested  in  the  original  holder  thereof ,  as  against  assignee 
of  one  to  whom  bank  had  returned  them. 

« 

From  Multnomah:  Geobgs  W.  Staplbton,  Judge. 

Department  1. 

This  is  a  suit  to  foreclose  a  mortgage  upon  real 
estate.  The  complaint  is  in  the  usual  form,  the  plain- 
tiff being  the  assignee  of  the  instruments  upon  which 
the  suit  is  based.  The  defendants  answered,  declar- 
ing their  readiness  to  pay  the  note  secured  by  the  mort- 
gage, and  brought  the  money  into  court,  alleging  that 
Michler,  the  payee  named  in  the  note  and  mortgage, 
claimed  that  they  were  still  his  property,  and  asked 
that  Michler  be  made  a  defendant,  and  thereafter,  pur- 
suant to  an  order  of  the  court,  Michler  filed  his  answer 
and  cross-complaint,  to  which  a  reply  was  filed,  and  a 
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trial  had,  resulting  in  a  decree  in  favor  of  defendant 
Michler,  from  which  plaintiff  appeals.  The  facts  are 
set  out  in  the  opinion.  Affibmed. 

For  appellant  there  was  a  hrief  over  the  name  of 
Messrs.  Piatt  <&  Plait,  with  an  oral  argument  by  Mr. 
E.  G.  Piatt. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Maurice  W.  Seitz. 

BENSON,  J. — ^1.  Upon  the  deposit  of  the  money 
with  the  clerk  of  the  trial  court,  the  suit  was  dismissed 
as  to  the  defendant  La  Moree,  and  proceeded  between 
plaintiff  and  defendant  Michler  for  the  purpose  of 
determining  to  which  of  them  the  money  should  be 
awarded.  The  problem  presented  is  simply  a  question 
of  fact.  The  evidence  is  somewhat  conflicting  and  in 
many  respects  unsatisfactory,  but  a  careful  investiga- 
tion of  the  record  convinces  us  that  the  following 
details  are  established  by  a  preponderance  of  the  evi- 
dence. E.  H.  Corbett  was  indebted  to  the  Lumber- 
men *8  National  Bank  of  Portland,  in  the  sum  of  $1,750, 
with  accrued  interest,  the  debt  being  evidenced  by  two 
notes,  one  maturing  September  17, 1910,  and  the  other 
October  1, 1910.  Upon  the  maturity  of  the  second  note, 
the  bank  demanded  immediate  payment,  which  Corbett 
was  unable  to  make,  and  he  asked  for  an  extension  of 
time  thereon.  This  was  agreed  to  by  the  bank,  upon 
the  condition  that  he  should  furnish  security  for  their 
ultimate  payment.  Corbett  had  nothing  which  could 
serve  as  such  security,  and  therefore  he  applied  to  his 
friend  Michler  to  furnish  the  necessary  collateral,  say- 
ing that  he  was  threatened  by  the  bank  with  criminal 
prosecution  for  having  misrepresented  his  financial 
circumstances,  and  Michler,  to  save  his  friend  from  im- 
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pending  disgrace,  and  upon  the  assurance  that  Cor- 
bett^s  father,  then  living  in  Brooklyn,  New  York,  would 
soon  come  to  Portland  for  ,the  purpose  of  paying  his 
son's  debt,  and  that  the  collateral  would  then  be  re- 
turned to  its  owner,  delivered  to  Corbett  the  note  in 
controversy,  having  indorsed  it  in  blank.  Corbett  de- 
posited the  note  with  the  bank  as  collateral,  and  a  few 
days  later,  at  the  request  of  the  bank,  Michler  executed 
to  it  an  assignment  of  the  mortgage  security.  Early 
in  the  month  of  May,  following,  C.  H.  Corbett,  Sr.,  the 
father  of  E.  H.  Corbett,  did  come  to  Portland  for  the 
purpose  of  adjusting  hjs  son  *s  financial  affairs.  The  son 
explained  fully  to  his  father  the  terms  and  conditions 
under  which  the  La  Moree  note  and  mortgage  had  been 
hypothecated.  C.  H.  Corbett,  Sr.,  paid  to  the  bank  the 
sum  due  upon  the  two  notes  of  E.  H.  Corbett,  and  after 
they  had  been  indorsed  by  the  bank  without  recourse, 
he  gave  them  to  his  son,  who  tore  off  his  signature  and 
kept  the  canceled  paper.  The  father  also  paid  several 
other  of  his  son's  obligations,  and  exacted  from  the  son 
a  new  note  covering  all  of  such  payments,  the  face  of 
the  new  nbte  being  $4,567.16.  When  the  father  handed 
to  his  «on  the  two  notes  above  mentioned,  the  latter 
reminded  the  father  that  the  La  Moree  notes  were 
owned  by  Michler,  and  asked  permission  to  return  them 
to  the  owner,  but  the  father  said  that  he  would  himself 
return  them.  However,  they  were  never  returned,  and 
C.  H.  Corbett,  Sr.,  went  back  to  Brooklyn,  and,  so  far 
as  the  record  discloses,  never  made  any  effort  to  collect 
either  the  new  note  exacted  from  his  son,  or  the 
La  Moree  note,  although  the  latter  matured  on  Septem- 
ber 1,  1912,  and  nothing  occurs  in  regard  to  either  of 
them  imtil  after  the  death  of  C.  H.  Corbett,  Sr.,  the 
exact  date  of  which  does  not  appear,  although  it  does 
appear  that  C.  H.  Corbett,  Jr.,  became  an  executor  of 


April,  1920.]  Chase  t^.  La  Mobeb.  31 

the  father's  estate  in  March  or  April,  1918,  and  dis- 
covered the  La  Moree  note  and  mortgage  among  his 
father's  papers,  and  he  and  his  coexeciltrix  assigned 
the  collateral  note  and  mortgage  to  the  plaintiff  on 
April  29,  1918,  nearly  six  years  after  maturity,  and 
the  son's  note  for  $4,567.16,  which  plaintiff  contends 
was  secured,  pro  tanto,  by  the  La  Moree  note,  was  not 
assigned  with  the  collateral.  E.  H.  Corbett,  the 
original  debtor,  upon  cross-examination,  was  asked  this 
question : ' 

**  State  whether  or  not  it  is  a  fact  that  at  the  time 
you  gave  the  new  note  to  your  father,  he  retained  the 
La  Moree  note  and  mortgage  as  security  for  that  por- 
tion of  the  new  note  which  represented  the  two  notes 
above  mentioned  for  $250  and  $1,500,  respectively,  and 
at  the  same  time  you  gave  to  your  father  other  and 
additional  security  for  the  balance  of  the  new  notet" 

To  which  he  replied : 

"He  did  not  keep  the  La  Moree  note  and  mortgage 
as  security  for  any  portion  of  my  note  to  him,  nor  did 
he  get  any  other  security  or  collateral  from  me  to 
secure  the  note  I  gave  him.  My  father  stated  to  me 
that  he  gave  me  this  money  as  an  advancement  from 
his  estate,  as  he  considered  that  he  had  given  other 
members  of  the  family  their  share  at  the  time  of  their 
marriage  in  the  nature  of  a  dowry,  and  inasmuch  as  I 
needed  the  money  then,  he  would  make  me  the  ad- 
vancement. '  * 

After  a  consideration  of  the  evidence  we  think  the 
trial  court  was  fjiUy  justified  in  finding  that  the  son's 
notes  to  the  bank  had  been  paid  and  canceled,  and  that 
neither  the  father  nor  his  estate  had  any  interest  in  the 
La  Moree  note,  and,  of  course,  the  plaintiff  could  have 
no  better  claim  by  virtue  of  this  assignment  thereof. 
The  decree  is  therefore  aflBrmed.  Affibmbd. 

McBbide,  C.  J.,  and  Habbis  dnd  Bubnett,  JJ.,  concur. 
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1920. 

BAILLIE  V.  COLUMBIA  GOLD  MINING  CO. 

(188  Pac.  973.) 

Appeal  and  Brror— Order  Directing  Receiver  to  Pay  Costs  is  not 
AppealaDle. 

1.  An  order  directing  receiver  to  pay  ^the  costs  previously  ad- 
judged against  the  defendants  in  the  suit  out  of  funds  of  defend- 
ant company  then  in  tfare  receiver's  hands  is  an  interlocutory  order 
which  is  not  appealable,  but  which  can  be  reviewed,  if  at  all,  only 
after  the  final  determination  of  the  suit. 

[As  to   the  right  of  a  receiver  to   appeal   from   a  judgment 
respecting  receivership,  see  note  in  Ann  Oas.  1915D,  802.] 

From  Baker :  Gustav  Anderson,  Judge. 

In  Bana 

This  is  an  appeal  from  an  order  of  the  court  direct- 
ing the  receiver  to  pay  the  costs  adjudged  against  the 
defendant,  as  indicated  in  the  opinion  in  the  former 
hearing  of  this  cause,  as  reported  in  86  Or.  1  (166  Pac. 
965,  167  Pac.  1167).  The  mandate  in  said  cause  hav- 
ing been  duly  entered,  the  Circuit  Court  made  an  order 
directing  the  receiver  theretofore  appointed  to  pay  the 
costs  adjudged  against  defendants,  amounting  to  $413, 
out  of  the  moneys  of  defendant  company  then  in  his 
hands  and  from  this  ord^r  defendant  company  appeals. 

Appeal  Dismissed. 

Messrs.  Smith  <&  Smith,  Mr.  J.  H.  Nichols  and  Mr. 
J.  L.  Randy  for  the  motion. 

Mr.  M.  D.  Clifford  and  Mr.  Harris  Richardson^ 
contra^ 

McBRIDE,  C.  J. — ^For  the  reasons  stated  in  a  former 
appeal,  from  an  order  requiring  defendant  to  produce 
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its  books  (95  Or.  609,  188  Pac.  418),  we  hold  that  the 
order  is  not  appealable.  It  is  not  a  final  order,  which, 
in  effect,  determines  the  suit,  but  is  a  mere  interlocu- 
tory order  which  must  await  the  final  determination  of 
the  suit  before  it  can  be  reviewed  here,  if  appealable 
at  all:  Clay  v.  Clay,  56  Or.  538  (108  Pac.  119, 109  Pac. 
129). 
The  appeal  is  dismissed.  Dismissbd. 


Argned  Febrnarj  19,  Teversed  and  dismisfed  April  IZ,  1920. 

HOLMES  V.  OLCOTT,  Secbetaby  of  State. 

(189  Pac.  202.) 

Game — CommiBSioii   Vested   With   DiBcrettonary   Power   to   Expend 
Uoense  Fees. 

1.  It  was  the  evident  intent  of  the  legislature  by  Laws  of  1915, 
Chapter  287,  Section  11,  paragraph  "h/*  to  invest  the  fish  and  game 
commission  with  a  discretionary  power  to  protect  and  propagate 
game  within  the  state  and  to  expend,  subject  to  legislative  ap- 
proval, the  money  derived  from  fees  and  licenses. 

States — ^Bioney  cannot  be  Expended  Withont  Appropriation  Tbeie- 
for. 

2.  The  authority  to  make  an  appropriation  of  state  moneys  is 
vested  exclusively  in  the  legislature,  and  no  commission  or  in- 
dividual has  any  power  whatever  to  expend  the  public  moneys 
without  a  legislative  appropriation  therefor,  in  view  of  Article  IX, 
Section  4,  of  the  Constitution. 

States— Appropriation  of  Public  Moneys  Held   SnlBciently  Definite 
and  Certain. 

3.  The  moneys  and  license  fees  appropriated  by  Laws  of  1915, 
Chapter  287,  and  Laws  of  1915,  Chapter  257,  Section  3,  as  amended 
by  Laws  of  1917,  Chapter  243,  Section  1,  for  the  protection  and 
propagation  of  game  within  the  state,  although  no  sum  is  specified, 
become  definite  and  certain  when  the  monevs  are  collected  and 
turned  in  to  the  state  treasurer,  all  of  such  sums  paid  in  to  be 
ftsed  for  the  purpose  specified,  and  the  appropriation  of  such 
moneys  is  sufficiently  definite  as  to   amount. 

[As  to  the  appropriation  of  public  money  within  constitu- 
tional provision  relating  thereto,  see  note  in  Ann.  Gas.  1915 A, 
1240.] 

80  Or.— 8 
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€k)nstltutloiial    Law— Vesting    FUh    and    Chune    Oonunisslon    With 
Authority  to  Expend  Moneys  Discretionary  With  Legislatiire. 

4.  Vesting  the  fish  and  game  commission  with  authority  to  ex- 
pend all  moneys  and  license  fees  collected^  as  was  done  by  Laws 
of  1915,  Chapter  257,  Section  3,  as  amended  by  Laws  of  1917, 
Chapter  243,  Section  1,  was  a  matter  within  the  discretion  of  the 
'legislature,  upon  which  the  court  has  no  right  to  express  its  views. 

States — Statute    a    Continuing    ''Appropriation''    of    Moneys    and 
License  Fees  for  Protection  of  Game. 

5.  Laws  of  1915,  Chapter  257,  Section  3,  as  amended  by  Laws 
of  191 7j  Chapter  243,  Section  1,  providing  that  moneys  and  license 
fees  paid  into  the  state  treasury  shall  be  considered  as  an  appro- 
priation, etc.,  is  in  the  nature  of  a  continuing  "appropriation"  of 
the  amounts  paid  in,  under  Laws  of  1915,  Chapter  287,  and  is  an 
"appropriation"  made  by  law  within  the  meaning  of  Article  IX,  Sec- 
tion 4  of  the  Constitution. 

Game — Oommlssion  Empowered  to  Purchase  Farm  for  Propagation 
of  Chinese  PheaaantSw 

6.  The  purchase  of  a  farm  for  the  propagation  of  Chinese 
pheasants  is  germane  to  and  within  the  purview  of  Laws  of-  1915, 
Chapter  287,  authorizing  the  fish  and  game  commission  to  expend 
money  for  the  protection  and  propagation  of  game,  etc. 

From  Marion :  Geobqb  G.  Bingham^  Judge. 

In  Banc 

The  plaintiff  alleges  that  he — 

"Is  a  resident  and  inhabitant  of  Multnomah  County, 
State  of  Oregon,  and  a  taxpayer  in  said  state  and 
county,  and  brings  this  suit  in  his  own  interest  and  in 
the  interest  of  all  other  taxpayers  in  the  State  of 
Oregon  to  prevent  the  illegal  disbursement  of  public 
funds,  which  he  alleges  to  be  true  upon  information 
and  belief.'* 

That  the  defendant  Ben  Olcott  is  Secretary  of  State, 
and  with  the  other  defendants  constitutes  the  state 
board  of  fish  and  game  commissioners,  of  which  he  is 
eX'Officio  chairman ;  that  the  commissiop  ^as  created 
by  virtue  of  Chapter  287,  Laws  of  1915 ;  and  that  about 
July  3, 1919,  the  members  thereof  *  *  authorized  the  pur- 
chase of  a  game  farm  in  Lane  County  for  the  propaga- 
tion of  Chinese  pheasants/'  known  as  the  Reddish 
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farm,  at  an  agreed  price  of  $7,680,  payable  in  install- 
ments from  and  out  of  the  public  funds  in  the  hands  of 
the  defendant  Hoff  as  state  treasurer.  The  complaint 
states  that  on  the  date  last  mentioned  the  commission 
"approved  the  payment  of  a  claim  in  the  sum  of  $2,000 
as  the  first  installment  of  the  purchase  price  of  said 
game  farm '  * ;  that,  as  Secretary  of  State,  the  defendant 
Olcott  threatens  to  and  will  audit  said  claim  when  it  is 
presented  and  will  draw  his  official  warrant  for  the 
amount  thereof  on  the  defendant  Hoff ;  that,  unless  re- 
strained and  enjoined,  the  defendant  Hoff  threatens  to 
and  will  pay  said  warrant ;  and  that  the  other  members 
of  the  commission  will  approve  further  claims  for  the 
payment  of  the  balance  of  the  purchase  price.  It  is 
next  alleged  that  **  under  and  by  virtue  of  Chapter  287, 
Laws  of  1915,  all  moneys  collected  for  license  fees  for 
hunting  and  fishing  are  required  to  be  deposited  to  the 
general  funds  of  the  State  of  Oregon,"  and  for  the 
reason  that  the  legislature  has  not  enacted  any  law 
authorizing  the  purchase  of  the  farm  or  made  any  ap- 
propriation therefor,  "the  auditing  of  the  said  claim 
and  thef  drawing  of  a  warrant  therefor  by  the  defend- 
ant Secretary  of  State  and  the  payment  thereof  by 
defendant  state  treasurer  will  be  a  withdrawal  of  said 
monoy  from  the  state  treasury  in  direct  violation  of 
Section  4  of  Article  IX  of  the  Constitution  of  the  State 
of  Oregon*' ;  that  by  the  payment  of  such  warrant  *Hhe 
funds  of  the  State  of  Oregon  will  be  dissipated  and 
lost  and  plaintiff's  burden  of  taxation  will  thereby  be 
appreciably  increased  to  his  irreparable  damage." 
The  plaintiff  prays  for  a  decree  enjoining  the  auditing 
and  payment  of  the  $2,000  and  the  allowance  of  any 
further  claims  for  the  payment  of  the  balance  of  the 
purchase  price  "and  the  cost  of  operation  and  main- 
tenance of  said  game  farm," 
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To  this  coAiplaint  the  defendants  filed  4  demurrer  on 
the  following  grounds : 

'  *  That  the  plaintiff  has  not  legal  capacity  to  sue. 

'  *  That  there  is  a  defect  of  parties  defendant  for  the 
reason  that  Frank  E.  Reddish,  the  vendor  of  the  lands 
payment  for  which  is  sought  to  be  enjoined  by  the 
plaintiff,  is  a  necessary  party  to  said  suit. 

*  *  That  said  complaint  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  suit  against  said  defendants  or 
any  of  them/' 

This  was  overruled  on  September  3,  1919.  The  de- 
fendants elected  to  stand  on  their  demurrer  and  on 
November  3d  following,  the  court  rendered  a  decree  as 
prayed  for  in  the  complaint,  enjoining  the  issuance  and 
payment  of  said  warrant.  The  defendants  appeal, 
claiming  that  the  court  erred  in  not  sustaining  their 
demurrer  and  "in  not  giving  and  entering  judgmeut 
and  decree  in  favor  of  the  defendants. ' ' 

Bevebsed  and  Remanded. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  George  M.  Browh,  Attorney  General,  and  Mr. 
Isaac  H.  Van  Winkle,  Assistant  Attorney  General, 
with  an  oral  argument  by  Mr.  Brown. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  William  P.  Lord  and  Mr.  Arthur  I.  Moulton,  with 
an  oral  argument  by  Mr.  Lord. 

JOHNS,  J.— Section  4  of  Article  IX  of  the  Constitu- 
tion provides : 

**No  money  shall  be  drawn  from  the  treasury  but 
in  pursuance  of  appropriations  made  by  law.^' 

Section  7  of  the  same  article  is  as  follows : 

'*Laws  making  appropriations  for  the  salaries  of 
public  officers  and  other  current  expenses  of  the  state 
shall  contain  provisions  upon  no  other  subject.'* 
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The  decision  of  this  case  depends  upon  the  construc- 
tion of  those  sections. 

Section  4  is  historical  and  is  identical  with  that  of 
the  federal  Constitution  and  the  organic  law  of 
numerous  states.  Such  provisions  are  substantial 
copies  of  declaratory  acts  or  resolutions  of  the  British 
Parliament  which  were  adopted  when  British  subjects 
were  claiming  and  asserting  their  rights.  In  the  early 
government  of  England  the  king  levied,  collected  and 
expended  the  public  revenues.  Through  a  series  of 
reforms,  after  the  revolution  of  1688  it  finally  became 
a  law  that  the  king  could  not  use  the  public  money 
unless  it  was  specially  appropriated  by  an  act  of  Parlia- 
ment. The  abuse  to  be  corrected  by  the  establishment 
of  the  principle  was  in  the  exercise  of  official  discretion 
with  regard  to  the  expenditure  of  public  money.  The 
purpose  to  be  accomplished  was  to  impose  upon  the 
legislative  power  this  duty  and  to  give  to  it  alone  the 
right  of  specifying  the  particular  demands  against  the 
state  which  should  be  paid  from  time  to  time  out  of 
public  funds. 

It  will  be  noted  that  Section  4  of  Article  IX  does  not 
specify  how  an  appropriation  shall  be  made,  or  when 
it  shall  be  made.  Hence,  those  questions  become  im-v 
portant. 

In  the  leading  case  of  Ristine  v.  State  of  Indiana, 
20  Ind.  328,  the  Supreme  Court  of  that  state  said : 

**  Appropriation,  as  applicable  to  the  general  fund  in 
the  treasury,  may,  perhaps,  be  defined  to  be  an  author- 
ity from  the  legislature  given  at  the  proper  time,  and 
in  legal  form,  to  the  proper  officers  to  apply  sums  of 
money  out  of  that  which  may  be  in  the  treasury,  in  a 
given  year,  to  specified  objects  or  demands  against  the 
state/' 
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In  1  Words  &  Phrases,  page  471,  we  find : 

*'  *  Appropriation'  is  the  setting  apart  from  the  pub- 
lic revenue  of  a  certain  sum  of  money  for  a  specified 
object,  in  such  manner  that  the  executive  officers  of  the 
government  are  authorized  to  use  that  money,  and  no 
more,  for  that  object,  and  for  no  other. 

' '  To  appropriate  means  to  allot,  assign,  set  apart,  or 
apply  to  a  particular  use  or  purpose.  An  '  appropria- 
tion, '  in  the  sense  of  the  constitution,  means  the  setting 
apart  a  portion  of  the  public  funds  for  a  public  pur- 
pose, and  there  must  be  money  placed  in  the  fund  ap- 
plicable to  the  designated  purpose  to  constitute  an 
appropriation. 

**An  *  appropriation*  of  money  to  a  specific  object  is 
an  authority  to  the  proper  officers  to  pay  the  money 
because  the  auditor  is  authorized  to  draw  his  warrant 
upon  an  appropriation,  and  the  treasurer  is  authorized 
to  pay  such  warrant  if  he  has  appropriated  money  in 
the  treasury.'' 

In  State  ex  rel.  Norfolk  Beet-Sugar  Co.  v.  Moore,  50 
Neb.  88  (69  N.  W.  373,  61  Am.  St.  Rep.  538),  it  is  held: 

'  *  An  appropriation,  within  the  meaning  of  our  Con- 
stitution, is  the  setting  apart  by  law  of  a  certain  sum 
from  the  public  revenue  for  a  specified  purpose,  so  that 
the  executive  officers  are  authorized  to  expend  that 
sum,  and  no  more,  for  that  purpose,  and  no  other. 

**An  appropriation  is  not  specific  if  it  leaves  the 
amount  to  be  expended  to  be  limited  only  by  the  extent 
of  claims  which  may  regularly  be  made  upon  it  by  the 
recipients;  the  amount  of  those  claims  being  uncer- 
tain." 

The  opinion  also  quotes  with  approval  the  definition 
of  ** appropriation"  in  Ristine  v.  State  of  Indiana,  20 
Ind.  328.  In  Clayton  v.  Berry,  27  Ark.  129,  it  is  said 
that  *' appropriated  by  law"  means  the  act  of  the  legis- 
lature setting  apart  or  assigning  to  a  particular  use  a 
certain  sum  of  money  to  be  used  in  the  payment  of 
debts  or  dues  from  the  state  to  its  creditors.    In 
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Humbert  v.  Dunn,  84  Cal.  57  (24  Pac.  Ill),  the  court 
said: 

*  *  Has  the  legislature  fixed  the  amount  of  the  claim, 
and  designated  its  payment  out  of  a  certain  fundt 
These  are  the  only  things  necessary  to  the  validity  of 
the  appropriation.** 

In  People  v.  Brooks,  16  Cal.  11,  it  is  held : 

'*To  an  appropriation,  within  the  meaning  of  the 
Constitution,  nothing  more  is  requisite  than  a  designa- 
tion of  the  amount  and  the  fund  out  of  which  it  shall 
be  paid.  *  * 

Stratton  v.  Green,  45  Cal.  149,  holds  that  by  a 
"specific  appropriation**  is  understood  an  act  by  which 
a  named  sum  of  money  has  been  set  apart  in  the  treas- 
ury and  devoted  to  the  payment  of  a  particular  claim 
or  demand.  This  last  definition  is  approved  by  the 
Supreme  Court  of  Nevada  in  State  v.  La  Grave,  23 
Nev.  25  (41  Pac.  1075,  62  Am.  St.  Rep.  764).  The 
opinion  in  State  ex  rel.  Norfolk  Beet-Sugar  Co.  v. 
Moore,  50  Neb.  88  (69  N.  W.  373,  61  Am.  St.  Rep.  538), 
after  quoting  from  these  authorities,  says: 

**It  will  be  observed  that  each  of  these  definitions  in- 
cludes as  one  of  its  requisites  certainty  as  to  the 
amount  appropriated.** 

On  another  point  of  construction.  Section  4  of  Article 
IX  of  the  Constitution  was  before  this  court  in  Shat- 
tuck  V.  Kmcaid,  31  Or.  379,  380  (49  Pac.  758),  where  in 
a  well-considered  opinion  by  Mr.  Justice  WoLVEBTOiff 
it  is  held: 

^  **Aii  *  appropriation*  is  a  setting  aside  or  designa- 
tion of  particular  funds  for  the  discharge  of  certain 
definite  and  specified  obligations,  and  may  relate  to  a 
fixed  amount  of  liability  or  to  one  that  is  continuing.  *  * 

The  following  quotation  is  there  made  from  the  case 
of  Ristine  v.  State  of  Indiana,  20  Ind.  328 : 
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''An  appropriation,  as  applicable  to  the  general  fund 
in  the  treasury,  may,  perhaps,  be  defined  to  be  *  * 
an  authority  from  the  legislature,  given  at  the  proper 
time,  and  in  legal  form,  to  the  proper  officers,  to  apply 
sums  of  money  out  of  that  which  may  be  in  the  treasury 
in  a  given  year  to  specified  objects  or  demands  against 
the  state/* 

The  opinion  goes  on  to  say : 

*'No  particular  expression  or  set  form  of  words  is 
requisite  or  necessary  to  the  accomplishment  of  the 
purpose,  and  the  appropriation  may  be  prospective  as 
well  as  in  praesenti;  that  is,  'it  may  be  made  in  one 
year  of  the  revenues  to  accrue  in  another  or  future 
years,  the  law  being  so  framed  as  to  address  itself 
to  such  future  revenues*:  Humbert  v.  Dunn,  84  Cal.  57 
(24  Pac.  Ill) ;  Proll  v.  Dunn,  80  Cal.  220  (22  Pac.  143). 
And  in  every  instance  it  becomes  a  question  of  legis- 
lative intent  to  be  gathered  under  the  settled  rules  of 
interpretation  from  the  language  employed,  the  con- 
text, the  necessity  for  the  enactment,  and  purpose  to 
be  accomplished,  considered  in  the  light  of  contem- 
poraneous circumstances. '  * 

In, the  instant  case  the  defendants  contend  that  the 
legislature  did  make  an  appropriation  by  law. 

Section  1  of  Chapter  287,  Laws  of  1915,  creates  the 
board  of  fish  and  game  commissioners  and^provides  for 
the  appointment  of  members,  and  its  organization. 
Section  3  of  the  act  is  as  follows : 

**Said  state  board  of  fish  and  game  commissioners  or 
a  majority  thereof,  shall  have  full  power  and  authority 
to  enforce  all  laws  of  the  State  of  Oregon  respecting 
for  the  protection,  preservation  and  propagation  of 
fish,  game  animals,  game  and  nongame  birds  within  the 
state.  They  shall  have  the  exclusive*  power  to  expend 
for  the  protection,  preservation  or  propagation  of  fish 
and  game,  all  funds  of  the  State  of  Oregon  acquired 
for  the  protection,  preservation  or  propagation  of  fish 
and  game  arising  from  state  appropriations,  licenses. 
gifts  or  otherwise;  *  *  Said  state  board  of  fish  and 
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game  commissioners  shall  have  full  power  and  author- 
ity to  use  so  much  of  the  state  f imds  as  may  be  neces- 
sary for  the  acquisition  of  lands,  water  rights  and 
easements,  and  other  property;  and  for  the  construc- 
tion, maintenance,  operation  and  repair  of  fish 
hatcheries  and  other  means  and  appliances  for  the 
protection  and  propagation  of  fish  and  game  in  the 
State  of  Oregon.  *  *  " 

Paragraph  **G''  of  Section  11  of  the  act  reads  in 
part  thus: 

*'A11  moneys  collected  by  the  county  clerk  shall,  on 
the  last  day  of  every  month,  be  forwarded  to  the  state 
treasurer,  who  shall  deposit  such  amounts  in  the  gen- 
eral fund  and  credit  the  same  to  the  protective  game 
fund  account,  and  the  state  treasurer  shall  keep  a  sep- 
arate and  distinct  account  of  all  such  moneys  so  re- 
ceived under  the  title  of  the  game  protective  account, 
and  shall  at  any  and  all  times  pay  any  and  all  warrants 
drawn  and  issued  under  the  directions  of  the  state 
board  of  fish  and  game  commissioners  as  herein  pro- 
vided, after  the  same  shall  have  been  duly  audited  by 
the  Secretary  of  State  as  herein  provided,  to  the  full 
amount  of  the  money  so  credited  to  said  game  pro- 
tective fund  account,  and  in  no  instance  shall  the  said 
state  board  of  fish  and  game  commissioners  issue  war- 
rants in  excess  of  the  apiount  then  and  there  credited 
to  the  said  game  protective  fund  account.  •  •  " 

Paragraph  *'H"  thereof  provides: 

**A11  moneys  credited  to  the  game  protective  fund 
account  shall  be  used  for  the  protection  and  propaga- 
tion of  game  and  game  fish  within  the  State  of  Oregon, 
under  the  direction  of  the  state  board  of  fish  and  game 
eonmiissioners  and  under  the  administrative  control  of 
the  state  game  warden  or  such  other  officer  or  officers 
as  may  be  vested  with  the  authority  to  enforce  the  laws 
of  this  state  for  the  protection  and  propagation  of  game 
and  game  fish,  and  for  the  protection  and  propagation 
of  game  animals,  game  birds,  nongame  birds  and  game 
fish  within  the  State  of  Oregon.'* 


42  Holmes  v.  Olcott.  [96  Or. 

-     .      —  «  *        —       ■ 

Chapter  257,  Laws  of  1915,  as  amended  by  Chapter 
243,  Laws  of  1917,  was  enacted  to  provide  a  more  sim- 
ple method  of  bookkeeping  with  respect  to  the  special 
funds  in  the  state  treasury.  Sections  1  and  2  of  that 
act  provide  for  the  turning  of  numerous  special  funds 
into  the  general  fund,  and  Section  3  enacts : 

**  Where  any  law  provides  that  the  proceeds  arising 
from  the  levy  and  collection  of  any  millage  tax  or  from 
any  license  or  other  fee  exacted  by  law,  or  that  the 
moneys  derived  from  any  source  whatever  other  than 
those  excepted  in  Section  1  of  this  act,  shall  be  paid 
into  the  state  treasury  and  by  the  state  treasurer 
placed  to  the  credit  of  a  special  fund  other  than  the 
general  fund  to  be  used  for  carrying  out  the  provisions 
of  the  particular  statute  creating  and  authorizing  the 
same,  or  for  any  other  purpose  which  may  be  au- 
thorized by  law,  the  amount  of  any  such  payment  or 
payments  so  made  into  the  state  treasury,  and  the 
amount  of  any  mileage  tax  levy,  shall  constitute  and  be 
considered  as  and  are  hereby  made  an  appropriation 
of  such  sums  or  amounts  from  the  general  fund  of  the 
state,  for  the  purpose  of  carrying  into  full  force  and 
effect  the  specific  provisions  of  the  particular  law  ex- 
acting the  payment  of  the  same  and  providing  for  the 
payment  thereof  into  the  state  treasury,  and  in  the 
same  manner  and  to  the  same  extent  as  therein  pro- 
vided. •  *  '' 

The  defendants  contend  that  in  legal  effect  and 
within  the  meaning  of  Section  4  of  Article  IX  of  the 
Constitution,  this  Section  3  is  an  appropriation  to  the 
use  and  benefit  of  the  fish  and  game  commission  of  any 
and  all  moneys  derived  from  the  payment  of  hunting 
and  angling  license  fees  and  fines  under  Section  11  of 
Chapter  287,  Laws  of  1915. 

1.  It  must  be  conceded  that  such  fees  and  fines  when 
collected  are  to  be  paid  to  the  state  treasurer,  who 
shall  place  them  in  the  general  fund  under  the  title  of 
the  *'Game  Protective  Fund  Account,'*  and  it  is  made 
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his  duty  to  pay  all  warrants  drawn  on  such  fund  by 
the  authority  of  the  fish  and  game  commission^  after 
the  same  shall  have  been  dnly  audited  by  the  Secretary 
of  State,  to  the  full  amount  of  that  fund.  The  law 
expressly  provides  that  the  commission  shall  not  issue 
any  warrants  in  excess  of  *Hhe  amount  then  and  there 
credited  to  the  said  game  protective  fund  account.'* 
Paragraph  '*H'*  of  Section  11,  Chapter  287,  Laws  of 
1915,  requires  that  all  such  moneys  shall  be  used  for 
the  protection  and  propagation  of  game  birds  and 
game  fish  under  the  direction  of  the  conmiission,  ^ '  and 
for  the  protection  and  propagation  of  game  animals, 
game  birds,  nongame  birds  and  game  fish  within  the 
State  of  Oregon.*'  It  was  the  evident  purpose  and  in- 
tent of  the  legislature  to  invest  the  commission  with  a 
discretionary  power  for  the  protection  and  propaga- 
tion of  game  within  the  state,  and  that  the  money 
derived  from  such  fees  and  licenses,  subject  to  the 
approval  of  the  legislature  should  be  expended  by  the 
conmiission. 

2.  The  authority  to  make  an  appropriation  is  vested 
exclusively  in  the  legislature,  and  no  commission  or 
individual  has  any  power  whatever  to  expend  public 
money  without  a  legislative  appropriation  therefor. 
But  Section  3  of  Chapter  243,  Laws  of  1917,  specifi- 
cally enacts  that — 

"The  amount  of  any  such  payment  or  payments  so 
made  into  the  state  treasury,  and  the  amoimt  of  any 
millage  tax  levy,  shall  constitute  and  be  considered  as 
and  are  hereby  made  an  appropriation  of  such  sums  or 
amounts  from  the  general  fund  of  the  state,  for  the 
purpose  of  carrying  into  full  force  and  effect  the 
specific  provisions  of  the  particular  law  exacting  the 
payment  of  the  same.'* 

Chapter  287,  Laws  of  1915,  provides  for  the  pay- 
ment of  hunting  and  angling  license  fees  which  shall 
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thereafter  be  placed  to  the  credit  of  the  ' '  Game  Pro- 
tective Fund  Account''  by  the  state  treasurer  and  for 
the  drawing  of  warrants  upon  that  fund  by  tl\e  com- 
mission when  the  same  have  been  audited  by  the  Secre- 
tary of  State.  The  complaint  alleges  that  **the  mem- 
bers of  the  state  board  authorized  the  purchasing  of 
a  game  farm  in  Lane  County  for  the  propagation  of 
Chinese  pheasants''  and  avers  the  employment  of  a 
caretaker  and  the  payment  of  operating  costs  of  the 
farm ;  in  other  words,  it  appears  upon  the  face  of  that 
pleading  that  the  money  in  question  is  to  be  expended 
for  the  protection  and  propagation  of  game  birds 
within  the  state.  There  is  no  allegation  of  any  fraud 
in  the  transaction  or  that  the  price  is  unreasonable. 

3.  Although  according  to  the  weight  of  authority  the 
amount  of  an  appropriation  must  be  definite  and  cer- 
tain, and  the  sum  is  not  specified  in  the  aot  in  question, 
it  becomes  definite  and  certain  when  the  moneys  from 
such  sources  are  collected  and  turned  in  to  the  state 
treasurer.  All  of  such  revenues  shall  be  appropriated, 
under  the  terms  of  the  statute.  That  is  the  effect  of 
the  decision  in  State  v.  Moore,  50  Neb.  88,  98  (69  N.  W. 
377,  61  Am.  St.  Rep.  538),  where  it  is  said: 

*'An  appropriation  may  be  specific,  according  to  any 
of  the  definitions  heretofore  given,  when  its  amount  is 
to  be  ascertained  in  the  future  from  the  collection  of 
the  revenue." 

In  People  v.  Miner,  46  111.  384,  on  the  same  question 
it  was  held : 

*' There  is  no  force  in  the  objection  that  the  appro- 
priation is  for  no  certain  amount.  *  *  It  is  not  essen- 
tial or  vital  *  *  that  it  should  be  an  amount  certain 
and  ascertained  prior  to  the  appropriation." 

On  the  same  point  in  State  v.  Searle,  79  Neb.  Ill,  117 
(112  N.  W.  380,  382),  the  opinion  says: 
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*'No  matter  what  the  valuation  of  the  grand  assess- 
ment-roll may  be,  the  rate  of  taxation  is  fixed,  and  it  is 
merely  a  question  of  computation  to  determine  what 
the  tax  will  yield.'* 

This  doctrine  is  founded  upon  the  maxim,  ^*Id  certum 
est  quod  certum  reddi  potest.^ ^  So,  in  the  instant  case, 
when  collected  and  paid  over  to  the  state  treasurer,  the 
amount  of  the  license  fees  is  annually  made  definite  and 
certain. 

Assuming  that  the  act  of  1917  is  an  appropriation 
within  the  meaning  of  Section  4  of  Article  IX  of  the 
Constitntion,  should  it  be  construed  as  a  continuing 
appropriation,  and,  if  so,  for  how  longf  And  did  the 
legislative  assembly  of  1917  have  authority  to  make  an 
appropriation  of  such  funds  for  the  year  1919!  Those 
are  the  vital  questions.  It  is  a  matter  of  common 
knowledge  that  Congress  has  made  a  large  number  of 
continuing  appropriations  under  the  identical  pro-' 
vision  in  the  federal  Constitution.  In  Section  4  of 
Article  IX  of  our  organic  law  there  is  no  limit  upon  the 
time  for  which  an  appropriation  may  be  made.  In 
36  Cyc,  page  893,  we  find : 

**In  the  absence  of  a  constitutional  prohibition,  the 
legislature  may  make  continuing  appropriations ;  that 
is,  those  the  payment  of  which  is  to  be  continued  be- 
yond the  term  or  session  of  the  legislature  by  which 
they  are  made.  But  in  several  states  the  Constitutions 
provide  that  no  appropriations  shall  continue  in  force 
longer  than  for  a  designated  period.  Even  under  such 
a  provision,  however,  unless  expressly  so  provided,  it 
is  not  necessary  that  the  money  appropriated  should 
be  actually  drawn  from  the  treasury  during  the  time 
limited,  although  the  expense  must  be  incurred  or  the 
claim  arise  during  such  period.*' 

Under  a  constitutional  provision  identical  with  our 
own,  the  Supreme  Court  of  California,  in  an  exhaustive 
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opinion  in  the  case  of  People  v.  Pacheco,  27  Cal.  175, 
218,  said : 

**In  our  Constitution,  as  we  have  seen,  there  is  no 
restriction  upon  the  power  of  taxation,  or  upon  the  ob- 
jects, or  the  time  for  which  appropriations  may  be 
made,  except  that  *no  appropriation  for  a  standing 
army  shall  be  for  a  longer  time  than  two  years.'  As 
to  all  other  objects,  so  far  as  any  constitutional  re- 
striction is  concerned,  it  may  as  well  be  for  twenty  as 
for  two  years.  This  may  have  been  an  unwise  omis- 
sion, and  yet  it  does  not  seem  to  have  been  an  over- 
sight, for  the  attention  of  the  f ramers  of  that  instru- 
ment was  directed  to  the  subject,  when  the  two  years 
limitation  was  imposed  upon  'appropriations  for  a 
standing  army.'  '* 

The  Colorado  Constitution's  also  identical  upon  the 
point  involved  here,  and  the  legislature  of  that  state 
on  a  resolution  submitted  to  the  Supreme  Court  the 
question  of  legality  of  continuing  appropriations. 
The  opinion  of  the  court  is  found  In  Re  Continuing  Ap^ 
propriations,  18  Colo.  192  (32  Pac.  272),  as  follows: 

''As  to  those  appropriations  designated  in  the  ques- 
tion as  'continuing  appropriations,'  that  is,  those  the 
payment  of  which  is  to  be  continued  beyond  the  next 
biennial  session  of  the  legislature,  we  see  no  constitu- 
tional objection  thereto.  The  power  of  the  legislature, 
except  as  otherwise  restricted  by  the  Constitution,  is 
plenary  over  the  entire  subject.  *  *  Under  a  similar 
provision  with  reference  to  appropriations  to  be  found 
in  the  federal  Constitution,  such  continuing  appro- 
priations have  been  made  by  Congress,  apparently 
without  question,  and  it  has  been  resorted  to  in  this 
state  from  the  time  of  the  inception  of  the  state  govern- 
ment. When  such  appropriations  are  for  the  whole  or 
for  a  definite  part  of  a  certain  special  fund,  we  are 
of  the  opinion  that  they  furnish  sufficient  authority  for 
the  disbursement  of  such  fund.  *  *  The  fact  that  in 
several  of  the  states  of  this  Union  it  has  been  found 
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necessary  to  inhibit  the  making  of  continuing  appro- 
priations furnishes  an  argument  against  the  policy  of 
such  laws  that  will  undoubtedly  be  given  due  weight  by 
the  legislature ;  but  with  the  policy  or  expediency  the 
courts  have  nothing  to  do,  the  power  of  the  legislature 
to  make  the  appropriations  being  conceded/' 

In  Fleckten  et  oL.  v.  Lamberton,  69  Minn.  187,  191 
(72  N.  W.  65,  66),  it  is  said: 

** There  is  nothing  in  counsel's  position  that,  because 
the  life  of  the  legislature  continues  for  only  two  years, 
therefore  it  can  make  no  standing  appropriations,  or 
appropriations  covering  a  longer  period  of  time  than 
such  two  years.  Section  9  of  Article  IX  is  no  warrant 
for  any  such  position." 

The  section  of  the  Minnesota  Constitution  to  which 
reference  is  made  is  the  same  as  our  own. 

4-€.  Analyzing  the  different  acts  of  the  legislature, 
we  find  that  it  has  sanctioned  the  collection  of  certain 
fishing  and  hunting  license  fees,  which  shall  be  paid  to 
county  clerks  and  by  them  turned  over  to  the  state 
treasurer,  who  shall  keep  them  in  a  separate  fund 
known  as  the  * '  Game  Protective  Fund  Account. ' '  It  has 
created  a  fish  and  game  commission  and  vested  it  with 
discretionary  power  **  to  expend  for  the  protection,  pre- 
servation and  propagation  of  fish  and  game,  all  funds 
of  the  State  of  Oregon  acquired  for  the  protection, 
preservation  or  propagation  of  fish  and  game,  arising 
from  state  appropriations,  licenses,  gifts  or  other- 
wise," and  such  commission  ''shall  have  full  power 
and  authority  to  use  so  much  of  the  state  funds  as  may 
be  necessary  for  the  acquisition  of  lands,  water  rights 
and  easements  and  other  property. ' '  Vesting  the  com- 
mission with  such  authority  is  a  matter  in  the  discre- 
tion of  the  legislature,  as  to  the  wisdom  of  which 
people  may  differ  in  opinion.    But  that  is  a  matter 
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upon  which  this  court  has  no  right  to  express  its  views. 
The  purchase  of  the  farm  is  germane  to  and  within  the 
purview  of  Chapter  257,  Laws  of  1915.  The  fund  is 
not  derived  from  taxation,  and,  although  it  is  true  that 
when  collected  it  becomes  public  money,  the  power  of 
the  commission  is  limited  to  the  amount  thereof.  Sec- 
tion 3  of  Chapter  257,  Laws  of  1915,  is  in  the  nature 
of  a  continuing  appropriation  of  the  amount  of  such 
fund,  which  may  be'  repealed  by  any  ensuing  legis- 
lature. 

Carrying  out  the  spirit  and  intent  of  the  different 
legislative  acts  to  which  reference  has  been  made,  we 
hold  that  the  issuing  and  payment  of  the  warrant  from 
the  funds  specified  are  within  the  authority  conferred 
upon  the  fish  and  game  commission,  and  that  the 
demurrer  should  have* been  sustained.  The  decree  of 
the  Circuit  Court  is  reversed  and  the  suit  is  dismissed. 

Bevebsbd.    Suit  Dismissed. 


Argued  March  18,  affirmed  April  18,  1920. 

PORTLAND  V.  NEW  ENGLAND  CASUALTY  CO. 

(189  Pac.  211.) 

Municipal    Oorporationa — Food    for    Horses    Working    on    Project 
''Material"  Famlahed  Subcontractor. 

1.  Food  for  horses  used  in  the  improvement  of  a  street  ia 
"materiaP'  within  the  meaning  of  a  bond  executed  under  Section 
6266,  L.  O.  L.,  and  Portland  City  Charter,  Section  162,  for  the  pro- 
tection of  subcontractor's  materialmen  and  laborers. 

Pleading — ^Imperfect  Statement  CTured  by  a  Verdict. 

2.  Where  the  sufficiency  of  a  complaint  is  not  questioned  by 
demurrer,  a  verdict  will  cure  formal  defects,  such  as  an  improper 
statement,  or  the  omission  of  formal  allegations,  and  establishes 
every  reasonable  inference  that  can  be  drawn  from  the  facts 
stated. 
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ICanicipal  Oorporatioxut — Complaint  on  Contractor^  Bond  for  Mate- 
rials Fomlslied  Sufficiently  Showed  Tbat  Subcontractor  Entered 
upon  Work. 

8.  In  an  action  on  the  bond  of  a  municipal  contractor  to  recover 
for  feed  furnished  a  subcontractor,  complaint  held  to  sufficiently 
aver  that  the  subcontractor  entered  upon  the  performance  of  the 
work    under   his    contract. 

Mnnlciiial  Corporations — ^Furnlsber  of  Horse  Feed  to  Subcontractor 
Need  not  Sliow  Tliat  All  Horses  Worked  on  Project. 

4.  A  furnisher  of  horse  feed  to  a  subcontractor  should  not  be 
required  to  watch  and  see  that  every  bit  of  the  feed  supplied  by 
him  was  fed  to  horses  on  the  job;  and,  if  some  of  the  feed  was 
used  elsewhere,  it  rests  with  the  bondsman  of  a  municipal  contrac- 
tor to  show  that  fact. 

Municipal  Corporations— Whether  Horse  Feed  Fnmlshed  was  Used 
in  the  Work  Held  for  Jury. 

5.  In  an  action  on  the  bond  of  a  municipal  contractor  to  re- 
cover for  horse  feed  furnished  a  subcontractor,  whether  the  feed 
was  in  fact  used  by  the  subcontractor  to  feed  horses  used  on  the 
work   held  for  the  jury. 

From  Multnomah:  Henry  E.  McGinn,  Judge. 

Department  1. 

This  is  an  action  to  recover  upon  a  bond  furnished 
to  the  City  of  Portland  by  a  contractor,  under  a  con- 
tract for  the  improvement  of  Nehalem  Avenue,  said 
bond  being  executed  under  the  requirements  of  Section 
6266,  L.  0.  L.,  and  Section  162  of  the  charter  of  the 
City  of  Portland,  for  the  protection  of  subcontractors, 
materialmen  and  laborers  employed  under  such  con- 
tract. The  beneficiary  plaintiff  is  J.  W.  Hansen,  whose 
claim  is  for  hay  and  grain  which  he  alleges  were  fur- 
nished to  a  subcontractor  to  feed  the  horses  used  in 
performing  the  work  under  the  contract.  * 

The  defendants  New  England  Casualty  Company 
and  Oregon  Independent  Paving  Company  filed  a  joint 
answer,  wherein  they  admit  the  execution  of  the  con- 
tract between  the  latter  and  the  city,  the  execution  of 
the  subcontract  with  defendant  Tomlinson  for  the 
grading  of  Nehalem  Avenue,  and  the  execution  of  the 

90  Or.— 4 
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bond  upon  which  the  action  is  based.  The  remaining 
allegations  of  the  complaint  are  denied.  A  trial  was 
had,  which  resulted  in  a  verdict  and  judgment  for 
plaintiff,  and  defendants  appeal.  Affibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Jay  Bowerman,  Mr.  W.  B.  Gleason  and  Messrs. 
Carey  <&  Kerr,  with  an  oral  argument  by  Mr.  Bower* 
man. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  P.  Lord. 

BENSON,  J. — The  defendants  base  their  right  to  a 
reversal  of  the  judgment  upon  two  propositions :  First, 
that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and,  second,  that  the  trial 
court  erred  in  denying  their  motion  for  a  judgment  of 
nonsuit. 

1.  The  sufficiency  of  the  complaint  is  challenged  upon 
two  grounds.  The  first  is,  that  food  for  horses  is 
neither  labor^  nor  materials,  and  that  payment  therefor 
is  not  included  in  the  obligations  of  the  bond.  Upon 
the  point  thus  raised  there  appears  to  be  a  conflict  of 
authority  in  other  jurisdictions,  but  so  far  as  this  court 
is  concerned,  the  question  has  been  definitely  settled, 
and  a  conclusion  reached  which  is  contrary  to  defend- 
ants* contention,  in  the  case  of  Clatsop  Coimty  v. 
Fidelity  &  Deposit  Co.  of  Maryland,  ante,  p.  2  (189 

Pac.  207). 
2, 3.  Defendants  further  urge  that  the  complaint  is 

insufficient,  in  that  it  is  not  alleged  therein  that  Tomlin- 

son,  the  subcontractor,  entered  upon  or  did  any  of  the 

work  he  contracted  to  do.    In  the  consideration  of  this 
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proposition,  we  observe  that  the  sufficiency  of  the 
complaint  was  not  questioned  by  demurrer,  and  that : 

**A  verdict  will  cure  formal  defects  in  a  pleading, 
such  as  an  imperfect  statement,  or  the  omission  of 
formal  allegations,  and  establishes  every  reasonable 
inference  that  can  be  drawn  from  the  facts  stated'': 

Booth  V.  Moody,  30  Or.  222  (46  Pac.  884). 

Keeping  this  rule  in  mind,  we  turn  to  the  complaint, 
from  which  we  quote  the  following  allegations : 

''That  on  the  thirteenth  day  of  March,  1913,  defend- 
ant  W,  L.  Tomlinson  entered  into  an  agreement  and 
contract  with  defendant  Oregon  Independent  Paving 
Company  to  perform  all  the  labor  necessary  to  com- 
plete the  grading  of  Nehalem  Avenue  from  the  west 
line  of  Eg.st  19th  Street  to  the  east  line  of  Grand 
Avenue,  City  of  Portland,  Oregon,  under  resolution 
number  26165,  hereinafter  mentioned,  and  in  the  per- 
formance of  said  contract  said  W.  L.  Tomlinson  worked 
a  number  of  horses  in  grading  Nehalem  Avenue  here- 
inafter mentioned. 

* '  That  J.  W.  Hansen,  during  the  course  of  the  im- 
provement of  said  Nehalem  Avenue,  and  between  the 
thirteenth  day  of  March,  1913,  and  the  twenty-fifth 
day  of  July,  1913,  furnished  and  supplied  and  delivered 
to  said  defendant  W.  L.  Tomlinson,  a  large  quantity 
of  grain  and  feed  for  the  horses  working  on  said  im- 
provement, which  was  used  in  feeding  said  horses  while 
working  on  the  improvement  of  said  Nehalem  Avenue. ' ' 

After  verdict,  we  think  that  these  allegations  suffi- 
ciently aver  that  Tomlinson  entered  upon  the  per- 
formance of  the  w;ork  under  his  contract,  and  the 
contention  that  the  complaint  is  insufficient  is  not  sus- 
tained. 

4, 5.  We  turn  then  to  the  question  of  whether  or  not 
the  motion  for  a  judgment  of  nonsuit  was  properly 
denied.  Defendants  insist  that  the  testimony  nowhere 
discloses  that  the  horses  for  which  the  feed  was  sup- 
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plied  were  employed  on  the  work  under  the  contract 
referred  to  in  the  complaint.  The  evidence  relating  to 
the  sale  and  delivery  of  the  supplies  for  which  a  re- 
covery is  sought  was  furnished  by  the  plaintiff  and  by 
his  son,  Arthur  Hansen.  The  plaintiff  himself  tes- 
tified that  the  subcontractor,  Tomlinson,  called  at  his 
place  of  business,  and  in  arranging  to  purchase  feed 
for  his  horses,  told  plaintiff  that  he  had  a  contract  with 
the  defendant  Oregon  Independent  Paving  Company 
for  completing  the  excavation  ,and  grading  of  Nehalem 
Avenue,  and  showed  him  the  contract.  He  also  says 
that  the  feed  was  to  be  delivered  in  the  neighborhood 
of  the  improvement;  that  two  loads  of  the  materials 
were  called  for  by  Tomlinson 's  employees,  and  that 
they  were  then  working  on  Nehalem  Avenue ;  that  on 
one  occasion  he  went  out  to  where  the  improvement 
was  being  carried  on,  and  that  the  horses  were  then 
engaged  on  that  work.  Arthur  Hansen  testified  that 
he  delivered  all  of  the  supplies  in  person,  except  the 
two  loads  that  were  called  for  by  Tomlinson 's  men; 
that  when  he  took  out  the  first  load,  he  did  not  know 
where  the  horses  were  stabled,  and  as  it  was  late  in 
the  evening  when  he  reached  the  place  where  the  work 
was  being  carried  on,  on  Nehalem  Avenue,  he  asked 
one  of  the  teamsters  there,  who  replied  that  in  about 
fifteen  minutes  they  would  all  be  going  to  the  stables, 
and  so  he  waited  and  went  with  them.  He  says  that 
they  had  three  temporary  stables  in  the  vicinity  of  the 
work,  ''about  eight  blocks  south  of  Nehalem  Avenue.'* 
He  also  says:  ''These  horses  were  working  there  on 
the  job  every  time  I  was  out  there,'*  and  "I  was  out 
there  every  time  a  load  went  out,  all  but  the  two  loads." 
At  the  time  of  the  trial,  the  subcontractor,  Tomlinson, 
had  disappeared  and  could  not  be  found,  and  his  fore- 
man had  moved  to  Ohio,  and  so  plaintiff  was  unable  to 
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secnre  their  testimony.  In  the  foreclosure  of  a  ma- 
terialman 's  lien,  it  has  been  held  that  the  materialman 
should  not  be  required  to  watch  the  progress  of  a 
structure  to  see  that  every  piece  of  material  supplied 
by  him  was  used  therein,  and  that,  if  some  of  the  ma- 
terial has  been  used  elsewhere,  it  rests  with  the  de- 
fendant to  show  that  fact :  Fitch  v.  Howitt,  32  Or.  396 
(52  Pac.  192).  We  think  that  a  similar  course  of 
reasoning  may  well  be  applied  in  a  case  like  the  one 
at  bar.  We  are  of  the  opinion  that  there  was  suffi- 
cient evidence  upon  the  subject  to  justify  its  submis- 
sion to  the  jury,-  and  that  it  was  not  error  to  deny  the 
motion  for  nonsuit.  The  judgment  is  therefore  af- 
firmed. Affibmed. 

McBride,  G.  J.y  and  Bubnett  and  Habeis,  JJ.,  con- 
cur. 


Argued  September  24,  affirmed  October  21,  1919,  reliearing  denied 

April   20,  1920. 

STATE  V.  SAVAGE. 

(184  Pac.  567.) 

Coitftttiitloiial  Iiaw— No  Burden  not  Imposed  on  Similar  Class  can 
be  Imposed  on  One  Class. 

1.  Generally,  no  one  may  be  subject  to  any  greater  burdens  .and 
ebargesthan  are  imposed  on  others  in  the  same  calling  or  condition, 
or  in  like  circumstances;  and  no  burden  can  be  imposed  on  one 
elass  of  x>er8on8,  natural  or  artificial,  which  is  not,  in  like  condi- 
tions, imposed  on  all  other  classes. 

Oonstttntional  Law— Eqnal  Protection  of  Law  Denied  Unless  Classi- 
fication Is  not  Arbitrary. 

2.  If  statute  applies  only  to  one  class  of  persons,  and  imposes 
upon  them  duties  not  common  to  others,  there  must  exist  in  the 
relations  of  such  persons  to  the  state,  to  the  public,  or  to  individ- 
uals some  reasonable  ground  of  distinction  sufficient  to  show  that 
the  classification  is  not  merely  personal  and  arbitrary,  else  there 
will  be  a  denial  of  the  equal  protection  of  the  law. 
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Fisli— Law  Applicable  to  Fish  Applies  to  Ctabe. 

3.  Crabs  are  fiah,  and  the  law  applicable  to  fisli  is  applicable  to 
crabs. 

nsb— Property  Blgbts  In  Fish  in  State  for  Beneat  of  Citizens. 

4.  The  title  to  migratory  fish,  fercB  natures,  while  in  a  state  of 
freedom,  so  far  as  a  right  of  property  can  be  asserted,  is  in  the 
state,  not  as  a  proprietor,  but  in  its  sovereign  capacity,  for  the 
benefit  of  and  in  trust  for  citizens  of  the  state  in  common. 

Constitutional  Law— Prohibiting  Taking  of  Salt-water  Crabs,  Class 
Legislation. 

5.  Laws  of  1915,  page  31,  and  Laws  of  1917,  page  848,  amend- 
ing Section  5360,  L.  O.  L.,  prohibiting  the  taking  of  salt-water 
crabs  from  Coos  County  for  purpose  of  sale,  by  making  statute  in- 
applicable to  those  engaged  in  canning  business,  without  a  good 
reason  for  so  doing,  hdd  discriminatory  class  legislation,  and  void 
nnder  Article  I^  Section  20,  of  the  Constitution. 

Statutes—Void  Amendment  Leaves  Statute  Ukudianged. 

6.  Where  amendments  to  section  of  the  statute  are  void,  the 
section  itself  remains  intact  and  valid. 

Fiflh—Bestriction  as  to  Catching  in  Certain  Season  or  for  Years 
or  for  Sale,  Valid. 

7.  Legislature  has  the  power  to  enact  laws  prohibiting  the  catch- 
ing of  fish  or  the  killing  of  game  for  a  certain  term  of  years,  or 
for  a  certain  portion  of  the  year,  or  in  certain  localities,  where  the 
conditions  are  different  from  those  in  other  portions  of  the  state,  or 
for  purposes  of  sale,  or  may  restrict  quantity  of  fish  or  game  that 
may  be   caught  or  killed.  '  ' 

Constitutional  Law— Local  Laws  cannot  be  Declared  Inralid  Unless 
Discriminatory  or  Arbitrary. 

8.  Where  there  is  no  express  constitutional  restriction  against 
the  passage  of  local  laws  by  a  state  legislature,  Uie  courts  cannot 
hold  such  laws  void  for  want  of  constitutional  authority  to  enact 
them  unless  they  are  clearly  discriminatory  or  merely  arbitrary. 

Constitutional  Law — ^Equal  Protection  of  Laws  Defined. 

9.  The  equality  clause,  United  States  Constitution,  fourteenth 
amendment,  requires  that  the  law,  when  impartially  applied,  shall 
operate  equally  and  uniformly  upon  all  persons  in  similar  circum- 
stances, and  confers  like  privileges  to  all  who  may  comply  with 
its  terms  or  come  within  its  provisions,  and  does  not  prohibit  legis- 
lation which  is  limited,  either  in  the  objects  in  which  it  is  directed 
or  by  the  territory  within  which  it  is  to  operate. 

Fish — Statute    Prohibiting    Taking    Salt-water    Crabs    in    Certain 
County  Constitutional. 

10.  Section  5360,  L.  O.  L.,  prohibiting  the  taking  of  salt-water 
crabs  from  Coos  County  for  purpose  of  sale,  as  it  exists  apart  from 
the  void  amendments  of  1915  and  1917,  is  an  equal  law,  and  is 
valid,  since  it  confers  equal  rights  on  all  citizens,  subjects  them  to 
equal  burdens,  and  imposes  equal  penalties  on  those  who  violate  it. 
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■  11  I  I  ^a^— ^    I  I.I  I       ■  - 

Statutes— OonsUtntioxuaity  of  Law  Problbiting   Taking   Salt-water 
Cra1)8  In  Oonnty  Named  for  Purposes  of  Sale. 

11.  Section  5360,  L.  O.  L.,  prohibiting  the  taking  of  saltwater 
erab^  from  Coos  County  for  purpose  of  sale,  as  it  exists  apart 
from  the  void  amendments  of  1915  and  1917,  is  not  such  a  special 
or  local  law  as  comes  within  the  inhibition  of  Constitution,  Article 
lY,  Section  23,  which  inhibits  the  enactment  of  special  or  local 
laws  "for  the  punishment  of  crimes  and  misdemeanors/'  since  the 
provision  for  punishment  as  a  misdemeanor  for  violation  is  merely 
ineident  to  the  act. 

From  Coos :  John  S.  Coke,  Judge* 

Department  2. 

The  defendant  Norman  C.  Savage  was  convicted  and 
fined  $25  for  having  on  the  twenty-seventh  day  of 
March,  1919,  shipped  or  transported  from  Coos  County 
to  Portland,  for  sale,  two  salt-water  crabs  taken  within 
said  Coos  County,  and  appeals  from  the  judgment  of 
conviction.  Apfibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  L.  R.  LUjequist. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  George  M.  Brown^  Attorney  General,  and  Mr.  John 
F.  Hall,  District  Attorney,  with  an  oral  argument  by 
Mr.  Hall. 

BEAN,  J. — ^A  demurrer  was  filed  to  the  complaint 
against  defendant  which  was  first  filed  in  the  Justice's 
Court  from  which  an  appeal  was  taken  by  defendant  to 
the  Circuit  Court,  and  it  i^  contended  that  the  statute 
which  the  defendant  is  accused  of  violating  is  uncon- 
stitutional, as  in  violation  of  Section  20  of  Article  I  of 
the  Constitution,  which  provides: 

"No  law  shall  be  passed  granting  to  any  citizen  or 
class  of  citizens,  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to  all 
citizens. ' ' 


\ 
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An  act  *'to  provide  for  the  preservation  and  pro- 
tection of  salt  water  crabs  within  the  county  of  Coos, 
to  regulate  the  sale  and  transportation  thereof,  to  pro- 
hibit common  carriers  from  conveying  the  same  from 
said  county,  and  providing  penalties  for  violation  of 
this  act,"  was  first  enacted  by  the  legislature  in  1905, 
General  Laws  of  Or^on,  1905,  page  312.  The  first  act 
contained  a  provision  as  follows: 

*  *  That  this  act  shall  not  apply  to  the  canning  of  salt- 
water crabs  within  said  county  or  other  exportation 
of  the  canned  product  thereof/' 

The  act  was  amended  by  Chapter  40,  General  Laws 
of  Oregon,  1907,  page  52,  which  is  Section  5360, 
L.  0.  L.,  and  reads  as  follows : 

''It  shall  be  unlawful  for  any  person  within  the 
county  of  Coos,  State  of  Oregon,  or  within  or  upon  the 
waters  thereof,  including  all  bays,  harbors  and  inlets 
of  said  county,  to  kill,  take,  capture  or  destroy  any 
greater  number  than  fifty  salt-water  crabs  in  one  day ; 
and  it  shall  be  unlawful  for  any  person  or  persons, 
firm  or  corporation  within  said  county  or  upon  the 
water  thereof,  to  sell  or  offer  for  sale,  exchange  or 
transport  outside  of  the  said  county,  or  have  in  posses- 
sion, for  the  purpose  of  such  sale  or  exchange  or 
transportation  from  said  county,  any  of  the  aforesaid 
salt-water  crabs;  and  it  shall  be  unlawful  for  any 
steamboat  company,  express  company,  or  any  other 
common  carrier,  or  corporation,  or  the  oflBcers  or 
agents  thereof,  or  any  other  person,  to  transport  or 
carry  out  of  said  county,  or  to  receive  or  have  in  pos- 
se§^ion  for  the  purpose  of  such  transportation  there- 
from, any  salt-water  crabs,  except  for  the  purpose  of 
exhibition  or  propagation ;  provided,  that  this  act  shall 
apply  to  the  canning  product  of  salt-water  crabs  within 
the  said  county  and  the  exportation  of  the  same  there- 
from/* 
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By  Chapter  16,  General  Laws  of  Oregon,  1915,  page 
31,  this  section  was  amended  by  changing  the  proviso 
so  as  to  read: 

*'That  this  act  shall  apply  to  the  canning  product  of 
salt-water  crabs  within  the  said  county  and  the  exporta- 
tion of  the  same  therefrom,  except  the  operation  of  any 
and  all  crab  canneries,  factories  or  the  handlings 
transportation  or  exporting  of  the  product  of  any  of 
such  canneries  as  may  have  been  in  operation  in  said 
county  of  Coos  at  the  time  of  tiie  passage  of  Chapter 
40,  by  the  Legislative  Assembly  of  the  State  of  Oregon, 
in  the  year  1907,  and  all  that  may  be  in  operation  on 
and  after  January  1,  1917/' 

Li  1917  the  legislature  enacted  Chapter  409,  Laws  of 
Oregon,  1917,  page  848,  amending  Section  5360,  so  that 
it  would  read  the  same  as  above  quoted  except  that  it 
**  provided,  that  this  act  shall  apply  to  the  canning 
product  of  salt-water  crabs  within  the  said  county  and 
the  exportation  of  the  same  therefrom ;  provided,  that 
this  shall  not  apply  to  canneries  now  in  existence  until 
July  1,  1918.  *  *  It  will  be  seen  that  the  section  of  the 
Code  as  last  amended  provided  that  it  should  not  apply 
to  canneries  then  in  existence  until  July  1,  1918,  and 
that  the  act  of  1915  did  not  apply  to  the  canning 
factories  or  the  transportation,  or  exportation  of  the 
product  of  such  canneries  as  had  been  in  operation  in 
Coos  County  at  the  time  of  the  passage  of  Chapter  40 
by  the  legislative  assembly  in  1907,  and  that  might  be 
in  operation  on  and  after  January  1,  1917.  Section  2 
of  the  act  of  1905,  and  the  same  number  of  section  of 
the  act  of  1907  which  is  Section  5361,  L.  0.  L.,  provides 
that  any  person  violating  any  of  the  provisions  of  the 
act  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  punished  by  a  fine  of  not 
less  than  $25,  nor  more  than  $500^  together  with  costs 


58  State  v.  Savags.  [96  Or. 

and  in  default  of  the  payment  of  such  fine,  shall  be  im- 
prisoned one  day  for  every  $2  thereof. 

It  will  be  noticed  that  a  person  engaged  in  the  can- 
nery business  would  have  the  privilege  of  catching  any 
number  of  salt-water  crabs,  and  transporting  the  same 
beyond  the  limits  of  the  county  of  Coos  for  the  pur- 
poses of  sale  without  violating  the  terms  of  the  statute, 
while  other  citizens  doing  the  same  thing  in  substan- 
tially the  same  manner  would  be  subject  to  a  penalty  or 
imprisonment. 

1.  The  general  rule  is  that  no  one  may  be  subject  to 
any  greater  burdens  and  charges  than  are  imposed  on 
others  in  the  same  calling  or  condition  or  in  like  cir- 
cumstances, and  no  burden  can  be  imposed  on  one  class 
of  persons,  natural  or  artificial,  which  is  not,  in  like 
conditions,  imposed  on  all  other  classes.  A  statute  in- 
fringes this  guaranty  if  it  singles  out  for  discrim- 
inatory legislation  particular  individuals  not  forming 
an  appropriate  class,  and  imposes  upon  them  burdens 
or  obligations  or  subjects  them  to  rules  from  which 
others  are  exempt. 

2.  If  the  statute  applies  only  to  one  class  of  persons 
and  imposes  upon  them  duties  not  common  to  others, 
there  must  exist  in  the  relations  to  such  persons  to  the 
state,  to  the  public,  or  to  individuals  some  reasonable 
ground  of  distinction  sufficient  to  show  that  the  classifi- 
cation is  not  merely  personal  and  arbitrary,  else  there 
will  be  a  denial  of  the  equal  protection  of  the  law :  6 
E.  C.  L.,  p.  403,  §  398 ;  Barhier  v.  Connolly,  113  U.  S. 
27  (28  L.  Ed.  923,  5  Sup.  Ct.  Eep.  357) ;  Yick  Wo  v. 
Hopkins,  118  U.  S.  356  (30  L.  Ed.  220,  6  Sup.  Ct.  Rep. 
1064) ;  Cotting  v.  Kansas  City  Stock  Yards  Co.^  183 
U.  S.  79  (46  L.  Ed.  92,  22  Sup.  Ct.  Rep.  30) ;  State  v. 
Richer eek,  167  Ind.  217  (77  N.  E.  1085,  119  Am.  St. 
Rep.  491,  10  Ann.  Cas.  899,  5  L.  R.  A.  (N.  S.)  874)  j 
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In  re  Opinion  of  Justices,  207  Mass,  601  (94  N.  E.  558, 
34  L.  B.  A.  (N.  S.)  604) ;  Boone  v.  State,  170  Ala.  57 
(54  South.  109,  Ann.  Cas.  1912C,  1065);  Stratton 
Claimants  v.  Morris  Claimants,  89  Tenn.  497  (15  S.  W. 
87,  12  L.  B.  A.  70) ;  Nitha  v.  Western  Union  Tel.  Co., 
149  Wis.  106  (135  N.  W.  492,  Ann.  Cas.  1913C,  863,  49 
L.  B.  A.  (N,  S.)  337). 

The  general  principle  seems  to  be  that  if  legislation, 
without  good  reason  and  just  basis,  imposes  a  burden 
on  one  class  which  is  not  imposed  on  others  in  like  cir* 
cumstances  or  engaged  in  the  same  business,  it  is  a 
denial  of  the  equal  protection  of  the  laws  to  those  sub- 
ject to  the  burden  and  a  grant  of  immunity  to  those  not 
subject  to  it.  Particular  laws  granting  special  priv- 
ileges and  immunities  must  run  the  gauntlet  of  both  the 
provisions  of  the  fourteenth  amendment  to  the  federal 
Constitution  which  secures  the  equal  protection  of  the 
laws  and  those  of  the  state  Constitutions  which  pro- 
hibit the  enactment  of  special  laws  -granting  privileges 
and  immunities.  The  tests,  as  to  both,  are  substan- 
tially similar.  Also  the  inherent  limitations  on  legis- 
lative power  may  themselves  be  sufficient  to  nullify 
such  laws.  The  provisions  of  the  state  Constitution 
are  the  antithesis  of  the  fpurteenth  amendment  in  that 
they  prevent  the  enlargement  of  the  rights  of  some  in 
discrimination  against  the  rights  of  others,  while  the 
fourteenth  amendment  prevents  the  curtailment  of 
rights :  6  B.  C.  L.,  §  400,  p.  406 ;  12  C.  J.,  §  827,  p.  1111 ; 
Cooley's  Const.  Lim.,  p.  561  et  seq.;  State  v.  Nashville 
etc.  R.  Co.,  124  Tenn.  1  (135  S.  W.  773,  Ann.  Cas. 
1912D,805). 

3.  There  is  no  question  but  that  crabs  are  fish  and 
the  law  applicable  thereto  applies:  19  Cyc.  987;  35 
Cyc.  1454. 

4.  The  title  to  migratory  fish,  ferae  naturae,  while 
in  a  state  of  freedom  so  far  as  a  right  of  property  can 
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be  asserted  is  in  the  fitate,  not  as  a  proprietor,  but  in 
its  sovereign  capacity  for  the  benefit  of  and  in  trust 
for  citizens  of  the  state  in  common :  State  v.  Hume,  52 
Or.  1,  5  (95  Pac.  808) ;  State  v.  Catholic,  75  Or.  367 
(147  Pac.  372,  Ann.  Gas.  1917B,  913) ;  Portland  Fish 
Co.  V.  Benson,  56  Or.  147*  154  (108  Pac.  122). 

5.  No  good  reason  is  suggested  or  can  be  conceived 
that  in  the  protection  of  fish  a  portion  of  the  people 
should  be  subject  to  prosecution  and  punishment  for 
the  catching  or  transportation  for  mercantile  purposes 
of  salt-water  crabs  taken  in  Coos  County,  while  an- 
other class  of  persons  operating  canneries  should  have 
the  exclusive  privilege  of  taking  and  shipping  the  same 
kind  of  fish  beyond  the  limits  of  the  county  for  the 
purposes  of  sale.  The  act  of  1915  and  that  of  1917, 
clearly  grants  a  special  privilege  or  monopoly  to  those 
engaged  in  the  cannery  business  vdthout  any  good 
reason  therefor,  and  is  discriminatory  class  legislation 
and  repugnant  to  Article  I,  Section  20  of  the  Constitu- 
tion and  void :  Monroe  v.  Withycomhe,  84  Or.  328,  336 
(165  Pac.  227) ;  Hume  v.  Rogue  River  Pacing  Co.,  51 
Or.  237,  259  (83  Pac.  391,  92  Pac.  1065,  96  Pac,  865, 
31  Am.  St.  Rep.  732,  31  L.  E.  A.  (N.  S.)  396) ;  Eagle 
Cliff  Fishing  Co.  v.  McGowan,  70  Or.  1,  15  (137  Pac. 
766) ;  Jones  v.  Union  County,  63  Or.  566,  574  (127  Pac. 
781,  42  L.  R.  A.  (N.  S.)  1035;  State  v.  WrigU,  53  Or. 
344,  348  (100  Pac.  296,  21  L.  R.  A.  (N.  S.)  349,  and 
note) ;  Maxwell  v,  Tillamook  Co.,  20  Or.  495  (26  Pac 
803). 

The  legislative  enactments  of  1915  and  1917  above 
referred  to  amending  Section  5360,  L.  0.  L.,  being  void, 
the  question  arises  as  to  the  validity  of  this  section 
prior  to  the  amendments.  It  will  be  noticed  that  Sec- 
tion 5360  enacted  in  1907  is  not  subject  to  the  objec- 
tion which  we  have  just  considered  and  applies  to  all 
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persons  alike.    The  rule  is  stated  in  6  E.  C.  L.,'  page 
118,  Section  117,  as  follows: 

**An  unconstitutional  law  cannot  operate  to  super- 
sede any  existing  valid  law:  {Chicago  I.  d  L.  R.  Co.  v. 
Eackett,  228  U.  S.  559  (57  L.  Ed.  996,  33  Sup.  Ct.  Eep. 
581),  and  accordingly  where  a  clause  repealing  a  prior 
law  is  inserted  in  an  act,  which  act  is  "unconstitutional 
and  void,  the  provision  for  the  repeal  of  prior  laws  will 
fall  with  it  and  will  not  be  permitted  to  operate  as  re- 
pealing such  prior  laws. '  * 

6.  In  the  present  case  the  amendment  itself  accord- 
ing to  the  authorities  above  noticed  is  void.  There 
was  no  attempt  to  enact  a  change  of  the  statute,  other 
than  by  the  amendment,  or  to  repeal  the  law  as  ex- 
pressed in  Section  5360,  L.  0.  L.  If  there  was  no 
amendment  of  Section  5360,  then  it  follows  that  this 
section  remains  intact  and  valid:  Portlcmd  v.  Coffey, 
67  Or.  507,  515  (135  Pac.  358) ;  City  of  Portlcmd  v. 
Schmidt,  13  Or.  17  (6  Pac.  221). 

A  further  objection  to  the  constitutionality  of  the 
law  in  question  is  made  that  it  is  in  violation  of  sub- 
division 2,  Section  23,  Article  IV  of  the  Constitution, 
which  inhibits  the  enactment  of  special  or  local  laws, 
**for  the  punishment  of  crimes  and  misdemeanors.'* 
This  objection,  if  tenable,  is  applicable  to  Section  5360, 
L.  O.  L.,  prior  to  the  void  amendments.  It  is  also 
urged  that  the  law  is  special  for  the  reason  that  it 
applies  only  to  Coos  County.  Counsel  for  defendant 
cites  a  wealth  of  authorities  from  other  states  where 
the  constitutions  are  different  from  ours. 

7.  It  must  be  conceded  that  it  is  within  the  province 
of  the  lawmakers  of  the  state  to  properly  protect  fish 
and  game  by  the  passage  of  appropriate  laws :  12  C.  J., 
p.  1172,  §  915.  We  think  it  is  valid  for  the  legislature 
to  ^nact  a  law  prohibiting  the  catching  of  fish  or  the 
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killing  of  game  for  a  certain  term  of  years,  or  for  a 
certain  portion  of  the  year,  or  to  prohibit  the  taldng 
.  of  fish  or  the  killing  of  game  in  certain  localities,  where 
the  conditions  are  different  from  those  in  other  portions 
of  the  state,  or  that  the  taking  of  such  fish  or  the  kill- 
ing of  such  game  may  be  restricted  in  quantity  or  num- 
ber, or  by  not  permitting  the  same  for  purposes  of  sale : 
19  Cyc.  1009,  note  19;  Oshorn  v.  Charlevoix,  CirovkH 
Judge,  114  Mich.  655  (72  N.  W.  982). 

8.  Where  there  is  no  express  constitutional  restric- 
tion against  the  passage  of  local  laws  by  a  state  legis- 
lature, the  courts  cannot  hold  such  laws  void  for  want 
of  constitutional  authority  to  enact  them,  unless  they 
are  clearly  discriminatory  or  merely  arbitrary.  There 
IS  a  distinction  between  special  laws  and  class  legisla- 
tion. 

9.  The  equality  clause  only  requires  that  the  law 
when  impartially  applied  shall  operate  equally  and 
uniformly  upon  all  persons  in  similar  circumstances, 
and  confers  like  privileges  to  all  who  may  comply  with 
its  terms  or  come  within  its  provisions.  It  does  not 
prohibit  legislation  which  is  limited,  either  in  the  ob- 
jects in  which  it  is  directed,  or  by  the  territory  within 
which  it  is  to  operate.  It  merely  requires  that  all 
persons  subjected  to  such  legislation  shall  be  treated 
alike  under  like  conditions :  6  R.  C.  L.,  §  413,  p.  417 ; 
§414,  p.  418;  In  re  New  York  Elevated  R.  R.  Co., 
70  N.  Y.  327,  346;  People  v.  Sqmre,  107  N.  Y.  593 
(14  N.  E.  820,  1  Am.  St.  Eep.  983,  note,  p.  903); 
People  V.  Judge,  17  Cal.  547 ;  State  v.  Ellet,  47  Ohio,  90 
(23  N.  E.  931,  21  Am.  St.  Rep.  772,  note,  pp.  780-789). 

10.  Section  5360,  L.  0.  L.,  as  enacted  in  1907  confers 
equal  rights  an  all  citizens  of  the  state  and  subjects 
them  to  equal  burdens,  and  imposes  equal  penalties  on 
every  person  who  violates  it    Although  no  one  can 
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ordinarily  enjoy  the  right,  or  be  subject  to  the  burden 
or  infringe  its  provisions  without  going  to,  or  being 
within  Coos  County,  it  is  an  equal  law  and  valid :  State 
V.  Griffin,  69  N.  H.  1  (39  Atl.  260,  76  Am.  St.  Eep. 
139,  note,  pp.  147-154,  41  K  R.  A.  177) ;  Arms  v.  Ayer, 
192  ni.  601*  (61  N.  E.  851,  85  Am.  St.  Rep.  357,  360,  58 
L.  R.  A.  277) ;  Wanser  v.  Hoos,  60  N.  J.  Law,  482  (38 
Atl.  449,  64  Am,  St.  Rep.  600,  614).  There  is  nothing 
in  onr  Constitution  to  preveift  the  enactment  of  a  local 
law  for  the  protection  of  fish  and  game.  Fonts  v.  Hood 
River,  46  Or.  492,  504  (81  Pac.  370,  7  Ann.  Cas,  1160, 
1  L.  R.  A.  (N.  S.)  483),  is  an  analogous  case  on  this 
point.  There  are  numerous  laws  in  this  state  which 
have  stood  the  test  of  many  years  prohibiting  the  kill- 
ing or  slaughtering  of  game  or  the  catching  of  fish  at 
certain  seasons  of  the  year  in  certain  localities.  If  all 
persons  who  catch  fish  or  kill  game  in  a  certain  place 
within  this  state  are  subject  to  the  same  law,  and  the 
law  applies  to  everyone  alike,  it  is  a  general  law.  In 
State  v.  Sturgess,  9  Or.  537,  539,  this  court  recognized 
the  validity  of  a  local  act  of  October  16, 1878,  establish- 
ing **8uch  regulations  for  the  protection  of  salmon  in 
the  particular  locality  embraced  by  it,  as  the  legislature 
deemed  necessary  and  expedient,  in  view  of  the  peculiar 
condition  of  the  Columbia  River  •  •  ":  State  v.  Mo- 
Guire,  24  Or.  366  (33  Pac.  666,  21  L.  R.  A.  478).  In 
Portland  Fish  Co.  v.  Benson,  56  Or.  147  (108  Pac.  122), 
it  was  held  in  relation  to  closing  portions  of  a  stream 
that  this  affects  the  locality  and  not  the  individual. 
Mr.  Justice  Eakin  said : 

"A  law  that  operates  only  in  a  limited  territory  to 
accomplish  a  specific  purpose  does  not  deny  equal  pro- 
tection of  the  laws,  as  it  affects  all  persons  equally  and 
impartiallv  who  are  similarly  situated :  6  Ani,  &  Eng. 
Enc.  Law'(2  ed.),  80/' 


64  •    State  v.  Savage.  [96  Or. 

In  State  v.  Marco y  93  Or.  333  (183  Pac.  653),  a  stat- 
ute making  it  unlawful  to  take  certain  fish  by  means 
of  purse  seines  east  of  a  described  line  in  the  Columbia 
River  was  enforced.    In  Ladd  v.  Holmes,  40  Or.  167, 

Mr.  Justice  Wolverton,  at  page  172  of  the  opinion 

(66  Pac.  714,  at  page  716,  91  Am.  St.  Rep.  457),  said: 

*'A  law  may  be  general,  however,  and  have  but  a 
local  application,  and  it  is  none  the  less  general  and 
uniform,  because  it  may  apply  to  a  designated  class,  if 
it  operates  equally  upon  all  the  subjects  within  the 
class  for  which  the  rule  is  adopted ;  and,  in  determining 
whether  a  law  is  general  or  special,  the  court  will  look 
to  its  substance  and  necessary  operation,  £^s  well  as  to 
its  form  and  phraseology.'* 

In  principle  the  question  is  settled  in  this  state.  The 
county  of  Coos  was  mentioned  in  the  statute  as  a  con- 
venient method  of  describing  the  waters  thereof  in- 
cluding all  bays,  harbors,  and  inlets  of  the  county.  It 
is  not  suggested  that  on  account  of  the  description  of 
the  restricted  area  the  practical  application  of  the  law 
would  work  any  inequality  on  any  particular  body  of 
water  or  stream,  but  the  contention  is  that  the  act  must 
apply  to  the  whole  state  in  order  to  be  valid. 

11.  Section  5360,  L.  0.  L.,  is  not  such  a  special  or 
local  law  as  comes  within  the  inhibition  of  Section  23, 
Article  IV,  of  the  Constitution,  for  the  reason  it  pro- 
vides for  the  punishment  as  a  misdemeanor  for  a  viola- 
tion of  its  provisions  as  that  is  merely  incident  to  the 
act.  If  the  legislature  can  enact  a  law  for  the  protec- 
tion of  fish  and  game  in  a  certain  section  or  part  of  the 
state,  then  it  follows  that  the  law  may  be  enforced  by 
the  punishment  of  a  violation  thereof.  The  apparent 
purpose  of  the  act  is  for  the  protection  of  salt-water 
crabs:  Ladd  v.  Holmes,  40  Or.,  at  page  177  (66  Pac. 
714,  91  Am.  St.  Rep.  457) ;  Harper  v.  Galloway,  58  Fla. 
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255,  265  (51  South.  226).  The  second  proviso  of  the 
act  of  1917  is  to  the  effect  that  it  shall  apply  to  can- 
neries after  July  1, 1918.  According  to  our  view  hold- 
ing this  section  of  the  law  prior  to  the  two  later 
attempted  amendments  valid,  it  is  unnecessary  to  con- 
sider the  effect  of  this  last  proviso  in  the  act  of  1917, 
as  the  same  result  would  be  obtained  whichever  way  it 
might  be  decided  in  regard  thereto. 

Since  the  act  with  which  the  defendant  was  charged 
by  the  complaint,  and  for  the  commission  of  which  he 
was  convicted  and  fined,  was  in  violation  of  Section 
5360,  which  is  a  valid  law,  it  follows  that  the  demurrer 
filed  by  the  defendant  was  properly  overruled,  and  that 
the  judgment  of  the  lower  court  should  be  affirmed.  It 
is  so  ordered.  Affirmbd.    Beheabing  Denied. 

McBbide,  G.  J.,  and  Johns  and  Habbis^  JJ.,  concur. 


Reliearing  denied  April  20,  1920/ 

Pbxition  fob  Behbabinq. 

» 

(189  Pac.  427.) 

On   petition   for  rehearing.    Petition   denied   and 
former  opinion  approved.  Bbhbabinq  Denied. 

Mr.  L.  A.  LUjequist,  for  the  petition. 

.   Mr.  John  F.  HaM,  District  Attorney,  and  Mr.  George 
M.  Brotonf  contra. 

Department  2. 

PEB   CUBIAM. — ^For   the   reasons   ^ven   in   the 
original  opinion,  as  well  as  those  set  forth  in  State  v. 

96  Or.- 
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Blanchard,  post,  p.  79  (189  Pac.  421),  this  day  decided, 
we  adhere  to  our  former  bpinion,  and  the  petition  for 
rehearing  is  therefore  denied. 

Apfibmed.    Behisabino  Denied. 


Argaed  •  Mareh  18,  Teversed  and  remanded  April  20,  1020i 

BILYEU  V.  CROUCH, 

(189  Pac.  282.) 

WI]I»— Testator^s  Intent  DeilT^d  from  Instnunent  Controls. 

1.  The  rule  that  the  controlling  factor  in  the  construction  of 
a  will  is  the  determination  of  the  intent  of  the  testator  from  the 
instrument  is  codified  in  Section  7347,  L.  O.  L. 

Wllla— Limitation  Over  on  Death  Means  Deatli  Before  Death  of 
Testator. 

2.  Where  an  absolute  estate  is  devised  to  be  defeated  by  devi- 
see's death  and  nothing  else  is  declared  as  a  condition,  the  estate 
will  become  absolute  unless  the  devisee  dies  before  the  testator. 

Wills — ^Death  of  Beneficiary  Held  to  Defeat  Estate  Which  Passed  to 
otnera. 

3.  Where  a  woman  devised  lands  to  her  two  sons  and  their 
male  heirs^  with  the  provision  that  if  either  should  die  without 
male  heirs  the  land  should  pass  to  their  female  heirs  and  in  case 
of  death  without  issue  should  be  divided  between  the  testatrix's 
two  daughters,  the  daughters  on  death  of  the  one  of  the  devisees 
without  issue  became  entitled  to  the  property  under  the  executory* 
devise  despite  Section  7344,  L.  O.  L.,  declaring  that  a  devise  of 
real  property  shall  be  taken  as  a  devise  of  all  the  estate  and  in- 
terest of  the  testator  unless  it  dearly  appears  that  he  intended  to 
devise  a  less  estate. 

Quieting  Title— Plaintiffs  in  Posseasioii  Witbont  Title  must  Account 
for  Bents  and  Profits. 


4.  Where  plaintiffs'  title  ceased  on  the  death,  of  their  grantor 
and  an  interest  in  the  lands  passed  to  defendant  by  way  of  exe- 
cutory devise,  defendant's  demand  on  plaintiffs  in  a  suit  to  quiet 
title  to  account  to  defendant  for  the  rents  and  nrofits  accruing 
after   death   of  their  grantor   was   improperly  deniea. 

From  Linn :  George  G.  Bingham,  Judge. 

Department  1. 

This  is  a  suit  to  quiet  the  title  of  the  plaintiffs  in  the 
south  half  of  the  wife's  moiety  of  the  donation  land 
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—  —  .  -  ■  —    — 

claim  of  Charles  T.  Ingram  and  Eliza  Ann  Ingram,  his 
wife,  in  Linn  County,  Oregon.  The  plaintiffs  claim 
to  be  the  owners  in  fee  simple  of  this  tract.  They  as- 
sert title  by  virtue  of  mesne  conveyances  from  Frank 
Ingram.  Whatever  title  the  latter  had  came  to  him  by 
virtue  of  the  last  will  and  testament  of  his  mother, 
Eliza  Ann  Ingram,  the  third  clause  of  which,  and  the 
one  principally  affecting  this  litigation,  reads  as 
follows : 

"I  give  and  bequeath  unto  my  two  sons,  Frank  In- 
gram and  John  L.  Ingram,  and  their  heirs  male  of  their 
body,  my  donation  land  claim  aforesaid,  subject  to  the 
life  estate  of  my  husband,  Charles  T.  Ingram,  to  be 
equally  divided  between  them  by  a  line  running  east 
and  west.  My  son,  Frank  Ingram,  to  have  the  south 
half  and  my  son,  John  L.  Ingram,  to  have  the  north 
half  of  my  said  donation  land  claim.  But  in  case  the 
said  Frank  and  John  L.  Ingram  or  either  of  them 
should  die  without  male  heirs,  then  the  said  lands  shall 
go  to  their  female  heirs,  respectively.  But  in  case 
the  said  Frank  and  John  L.  Ingram  or  either  of  them 
should  die  without  issue,  then  the  said  lands  be- 
queathed to  them  shall  be  equally  divided  between  my 
daughters,  Anna  Ingram  and  Mary  Jane  Ingram,  and 
their  heirs  forever,  that  is  to  say:  If  Frank  Ingram 
should  die  without  issue  then  his  portion,  or  the  south 
half  of  said  land,  shall  be  equally  divided  between 
Ani;ia  and  Mary  Jane  Ingram,  and  if  John  L.  Ingram 
should  die  without  issue  his  portion  of  said  land  shall 
be  equally  divided  between  Anna  and  Mary  Jane  In- 
gram and  their  heirs  forever.  * ' 

Eliza  Ann  Ingram,  the  testatrix,  made  the  will  in 
question  September  11,  1870.  She  died  on  November 
12,  1888.  Her  husband,  Charles  T.  Ingram,  survived 
her  and  died  June  14, 1889.  The  first  clause  of  her  will 
gave  to  her  husband  the  sole  use  of  her  half  of  the 
donation  land  claim  mentioned,  during  his  natural  life. 
Anna  Ingram,  the  daughter  of  the  testatrix,  referred 
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to  in  the  quoted  third  clause,  intermarried  with  James 
Crouch  and  died  December  31,  1892,  leaving  the  de- 
fendant Chester  Crouch,  her  son,  the  sole  issue  of  her 
marriage.  Frank  Ingram  died  November  8,  1915, 
never  having  married  and  never  having  had  any  chil- 
dren.  James  Crouch,  the  husband  of  Anna  Ingram, 
disclc^ims  all  interest  in  the  realty  involved,  but 
Chester  Crouch  traversed  the  complaint  in  material 
particulars,  besides  asserting  title  in  himself.  The 
issue  to  be  determined  arises  between  the  plaintiffs 
and  Chester  Crouch.  From  a  decree  of  the  Circuit 
Court  on  these  admitted  facts,  to  the  effect  that  the 
plaintiffs  are  the  owners  in  fee  simple  of  the  real  prop- 
erty mentioned  and  the  whole  thereof,  and  that  the 
defendants  have  no  right,  title  or  interest  of  any  kind 
therein  the  defendant  Chester  Crouch  appealed  . 

Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Hill  &  Marks,  with  an  oral  argument  by  Mr. 
Gale  8.  HiU. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  James  R.  Wyatt. 

BURNETT,  J.— Substantially,  the  contention  of  the 
plaintiffs  is  that  the  condition  in  the  will  to  the  effect 
that,  if  Frank  !bigram  should  die  without  issue,  then 
the  land  bequeathed  to  him  should  be  equally  divided 
between  the  daughters  of  the  testatrix,  Anna  and  Mary 
Jane  Ingram,  and  their  heirs  forever,  refers  to  the 
death  of  Frank  Ingram  occurring  prior  to  the  death  of 
the  testatrix.  The  defendant  maintains  that  the  lan- 
guage refers  to  the  demise  of  Ingram  at  any  time. 
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whether  before  or  after  that  of  his  mother,  who  made 
the  will. 

Eliza  Ami  Ingram  owned  a  fee-simple  estate  in  the 
land  as  the  donee  of  the  United  States  government. 
It  is  said  in  Section  7344,  L.  0.  L. : 

"A  devise  of  real  property  shall  be  taken  and  deemed 
as  a  devise  of  all  the  estate  or  interest  of  the  testator 
therein  subject  to  his  disposal  imless  it  clearly  appears 
from  the  will  that  he  intended  to  devise  a  less  estate 
or  interest/' 

Claiming  a  fee-simple  estate  in  the  land  and  de- 
raigning  their  title  from  Frank  Ingram  imder  the  cir- 
cumstances already  mentioned,  it  is  incumbent  upon 
the  plaintiffs  to  show  that  he  took  a  fee  simple,  the 
highest  estate  a  man  can  have  in  lands,  for  their  title 
cannot  rise  higher  than  its  source. 

1, 2.  The  parties  are  agreed,  and  it  is  not  necessary 
to  cite  precedents  in  support  of  the  proposition,  that 
the  controlling  factor  in  the  calculation  is  the  intent 
of  the  testatrix,  to  be  derived  from  a  careful  examina- 
tion of  her  testamentary  declaration.  This  is  codified 
in  Section  7347,  L.  0.  L.  The  authorities  are  uniform 
to  the  effect  that  where  an  absolute  estate  is  devised  to 
an  individual  to  be  defeated  by  his  death,  and  nothing 
else  is  declared  as  a  condition,  his  decease  must  be  con- 
sidered as  one  happening  before  that  of  the  testator. 
-The  divergence  of  precedents  occurs  when  some  qualifi- 
cation is  attached  to  the  certain  event  of  the  death  of 
the  devisee.  The  authorities  are  multitudinous  on  both 
sides  of  this  question,  and,  as  many  other  courts  have 
declared,  we  will  not  attempt  to  distinguish  or  reconcile 
them. 

3.  It  has  been  said  that  no  will  has  a  twin  brother, 
and  these  numerous  precedents  are  varied  and  affected 
by  the  peculiar  provisions  of  the  will  under  considera- 
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tion  Id  each  particular  case.  In  this  state  the  question 
has  been  foreclosed  by  the  early  decision  of  Rowland  v. 
Warren,  10  Or.  129.  There  the  testator  bequeathed 
certain  realty  to  his  youngest  daughter,  Mary  E. 
Hembree,  **to  her  and  her  body  heirs  forever,'*  and 
by  a  later  clause  in  the  will  declared : 

* '  I  further  will  that  if  my  daughters  Martha  Ann  and 
Mary  E.  Hembree  die  without  children,  the  land  shall 
revert  back  to  my  other  heirs.*' 

Mary  E.  married  and  died  leaving  three  living  chiU 
dren.  During  her  married  life  an  execution  on  a  judg- 
ment against  her  waff  levied  upon  the  land  devised  to 
her,  and  Warren  bought  the  land  at  the  execution  sale, 
which  was  confirmed  to  him  and  a  deed  was  issued  by 
the  sheriflf  in  pursuance  thereof.  After  the  death  of 
Mapy  E.,  her  children  brought  suit  to  remove  the  cloud 
which  they  predicated  on  those  proceedings,  but  the 
court  held  that  the  contingency  defeating  her  estate  did 
not  happen,  and  hence  the  sale  conveyed  to  the  de- 
fendant a  fee-simple  title.  The  inference  to  be  drawn 
from  this  opinion  conversely  would  be,  that  if  she  had 
died  without  children,  or,  in  the  words  of  the  will,  ''her 
body  heirs,  *  *  the  estate  devised  to  her  would  have  been 
defeated. 

Substantially  the  same  conclusion  was  reached  in 
Love  V.  Walker,  59  Or.  95  (115  Pac.  296).  The  will  of 
Lewis  Love  divided  his  property  into  seven  parts,  one 
of  which  he  gave,  devised  and  bequeathed  to  his  son 
Green  C.  Love.    By  a  later  codicil  he  said : 

• 

' '  I  hereby  will,  decree  and  declare  that  the  devise  or 
legacy  in  my  said  will,  to  my  son.  Green  C.  Love,  shall 
be  for  his  sole  and  separate  use,  independent  of  his 
wife,  at  all  times,  and  that  in  case  of  his  death  without 
lawful  issue,  bom  alive  and  living  at  the  time  of  his 
death,  then  liie  said  devise  or  legacy  to  him  shall  belong 
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and  go  [to]  the  remaining  devisees  of  my  said  will  in 
proportion  as  they  hold  of  the  shares  or  parts  of  my 
said  will.'* 

In  a  suit  by  Green  C.  Love  to  quiet  his  title  to  the 
property  after  the  death  of  his  father,  Lewis  Love,  it 
appeared  that  he  had  two  grandchildren  living,  as  well 
as  his  wife,  his  children  being  all  dead.  In  the  opinion 
by  Mr.  Justice  Moors  the  majority  of  the  court  con- 
strued the  will  so  as  to  confer  upon  Green  C.  Love  a 
life  estate  in  the  property.  Arguing  on  the  basis 
adopted  in  that  case  by  the  majority  of  the  court,  it 
would  seem  to  the  writer  that  the  estate  cast  upon 
Green  C.  Love  by  the  will  of  his  father  and  the  codicil 
would  be  more  accurately  described  as  a  defeasible  fee 
conditioned  upon  his  dying  leaving  surviving  him  issue 
of  his  body,  and  without  leaving  a  widow.  But  as  ap- 
plied to  this  case,  the  opinion  there  is  authority  for  the 
doctrine  that  his  estate  in  fee  was  defeated  by  the 
eveixts  happening  after  the  death  of  the  testator.^ 

In  Britton  v.  Thornton,  112  U.  S,  526,  532  (28  L.  Ed. 

s 

816,  5  Sup.  Ct.  Rep.  291,  294),  it  was  held  in  an  opinion 
by  Mr.  Justice  Gbay  that : 

**It  is  equally  clear  that  upon  her  death  upder  age 
and  without  isque  then  living,  her  estate  in  fee  was 
defeated  by  the  executory  devise  over.  When  indeed 
a  devise  is  made  to  one  person  in  fee,  and  *in  case  of 
his  death'  to  another  in  fee,  the  absurdity  of  speaking 
of  the  one  event  which  is  sure  to  occur  to  all  living  as 
uncertain  and  contingent  has  led  the  courts  to  interpret 
the  devise  over  as  referring  only  to  death  in  the  tes- 
tator's lifetime.  •  •  But  when  the  death  of  the  first 
taker  is  coupled  with  other  circumstances  which  may 
or  may  not  ever  take  place,  as,  for  instance,  death 
under  age  or  without  children,  the  devise  over,  unless 
controlled  by  other  provisions  of  the  will,  takes  effect, 
accordhig  to  the  ordinary  and  literal  meaning  of  the 
words,  upon  death,  under  the  circumstances  indicated, 


72  BiLYBU  V.  Obouoh.  [96  Or. 

at  any  time,  whether  before  or  after  the  death  of  the 
testator. ' ' 

In  that  case  the  devise  over  was  to  Elis^  Ann  Thorn- 
ton, provided  that  '^should  the  said  Eliza  Ann  die  in 
her  minority,  «^nd  without  lawful  issue  then  living,  the 
land  hereby  devised  shall  revert  and  become  a  part  of 
the  residue  of  my  estate  hereinafter  disposed  of/'  It 
thus  appears  that  the  testatrix  in  the  instant  case,  al- 
though seised  of  a  fee-simple  estate  in  the  land,  devised 
to  her  inmiediate  beneficiaries  a  less  estate.  We  note 
first  the  life  estate  to  her  husband;  second,  to  Frank 
Ingram  and  the  heirs  male  of  his  body;  third,  in  de- 
fault of  male  children,  to  his  daughters ;  and  lastly,  in 
default  of  issue  of  his  body,  to  his  sisters.  It  was 
plain  that  the  testatrix  never  intended  that  her  son 
Frank  should  take  an  absolute  fee-simple  estate  in  the 
land.  It  is  manifest  that  she  intended  to  control  the 
stream  of  descent  as  it  affected  the  land,  long  after  her. 
death.  This  is  shown  by  the  fact  that  she  interposed  a 
life  estate  of  her  husband,  which  would  not  come  into 
existence  until  after  her  decease  and  which  should  be 
fulfilled  before  Frank  Ingram  could  come  into  the  en- 
joyment of  the  property.  Dying  without  issue,  he 
failed  to  fulfill  the  conditions  upon  which  his  estate 
depended.  It  became  a  case  of  possibility  of  issue 
extinct.  Hence,  his  death  cast  the  remainder  as  an 
executory  devise  upon  his  sisters  and,  in  the  language 
of  the  will,  ''their  heirs  forever.''  The  defendant 
Chester  Crouch  comes  within  this  category  as  the 
sole  heir  of  his  mother,  Anna  Ingram,  respecting  an 
undivided  half  of  the  south  half  of  the  claim  of  the 
testatrix.  The  decree  of  the  Circuit  Court  will  be 
reversed  and  one  will  be  entered  here  declaring  Chester 
Crouch  to  be  the  owner  in  fee  simple  of  an  imdivided 
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half  of  the  south  half  of  the  north  half  of  the  donation 
land  daim  of  Charles  T.  Ingram  and  Eliza  Ann  In- 
gram,  his  wife. 

4.  The  answer  of  the  defendant  in  the  Circuit  Court 
by  appropriate  averments  called  upon  the  plaintiffs  to 
account  for  the  rents,  issues  and  profits  accruing  after 
the  death  of  Frank  Ingram.  The  Circuit  Court  sus- 
tained a  demurrer  to  that  answer  and  hence  ignored 
the  demand  for  an  accounting.  This  was  erroneous, 
and  therefore  the  cause  will  be  remanded  to  the  Circuit 
Court,  with  directions  to  permit  the  parties  to  frame 
an  issue  respecting  the  accounting  as  it  affects  the 
rents,  issues  and  profits  of  the  land  accruing  after  the 
death  of  Frank  Ingram,  and  proceed  to  the  trial  of  the 
issue  thus  framed.  Bevebsed  and  Behakded. 

McBride^  C.  J.,  and  Benson,  J.,  concur. 

Habkis,  J.,  concurs  in  the  result. 


Argned  Marcli  23,  affinned  April  80,  1920I, 

O'DAY  V.  SPENCEB.* 

(189  Pae.  394.) 

Appeal  and  Error— Findings  of  Oonrt  Sitting  Without  Jury  hX7% 
'Effect  of  Verdict. 

1.  FLndiiigs  of  fact  by  conrt  where  jnry  was  waived  have  the 
effect  of  a  verdict^  and  must  be  sustained  if  supported  by  any 
evidence. 

Account  Stated— Not  Preenmed  to  Extend  to  Items  Arising  After 
Statement. 

2.  An  account  stated  is  not  presumed  to  extend  to  items  aris- 
ing after  statement  of  the  account. 

**rhe  question  of  admissibility,  as  between  third  parties,  of  en- 
tries against  interest  made  by  deceased  persons  in  books  of  ac- 
count is  discussed  in  a  note  in  2  B.  K.  O.  670.  Bepobteb. 
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Evidence — Teseimosy  as  to  Entiles  lyy  Deceased  In  His  Account- 
book  Admissible. 

3.  Under  Section  790,  L.  O.  L.,  parol  evidence  tbat  entries  in 
the  book  of  accounts  of  an  attorney  were  in  his  handwriting  w^ 
admissible  in  an  action  by  his  executrix  to  recover  for  services 
rendered. 

Attorney  and  CAient — Attorney's  Eigbt  to  Compensation  will  not  be 
Denied  Because  His  Opinion  was  Erroneous. 

4.  Where  it  appeared  that  defendant  received  a  large  sum  of 
money  as  result  of  litigation,  and  there  was  no  showing  that  the 
attorney's  fee  was  to  be  contingent,  the  fact  the  attorney  errone- 
ously represented  a  sheriff's  sale  was  valid  will  not,  where  there 
was  no  showing  that  defendant  relied  on  it  or  was  injured,  pre- 
vent  recovery    of   compensation. 

Attorney  and   CUent— Evidence   Held   Bnfficlent   to   Sustain   Judg- 
ment In  Favor  of  Attorney's  Execntrlz. 

5.  In  an  action  for  legal  services  brought  by  an  attorney's  eze- 
entriz,  evidence  held  sufficient  to  sustain  the  judgment  of  $250  for 
services;  the  opinion  of  another  attorney  not  being  contradicted. 

[As  to  what  is  a  reasonable   attorney's  fee  in  absence   of 
contract,  see  note  in  Ann.  Cas.  1916B,  263.] 

From  Multnomah:  Eobebt  G.  Mobbow,  Judge. 

Department  2. 

The  plaintiff  as  executrix  of  the  estate  of  her  de- 
ceased husband,  Thomas  O'Day,  seeks  to  recover  for 
certain  legal  serxdces  alleged  to  have  been  performed 
by  him  for  the  defendant.  The  first  cause  of  action  is 
upon  a  stated  account  for  $1,765.15  rendered  December 
28,  1914,  upon  which  $1,650  has  been  paid. 

The  second  cause  of  action  is  for  $1,000  for  services 
growing  out  of  the  defendant's  case  against  the  Mon- 
arch Transportation  Company,  in  which  it  is  claimed 
that  the  company  paid  $500  of  that  amount  to  the  de- 
fendant, who  then  promised  and  agreed  to  pay  the 
$1,000  to  the  deceased,  but  that  no  part  thereof  has 
been  paid. 

The  third  cause  of  action  is  for  alleged  services  per- 
formed in  the  case  of  Elijah  Corbett  Company  against 
the  defendant  and  others,  said  to  be  of  the  reasonable 
value  of  $250. 
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For  answer  the  defendant  makes  a  general  denial, 
and  as  a  further  and  separate  defense  alleges  that 
about  December  28,  1914,  *'the  said  Thomas  O'Day 
rendered  to  this  defendant  a  statement  of  account  of 
all  the  cases  and  matters  in  which  the  said  Thomas 
0  'Day  had  performed  services  for  this  defendant  and 
had  not  been  paid  in  full,  and  according  to  the  account 
stated  so  rendered  there  was  then  due  the  said  Thomas 
O'Day''  the  sum  of  $1,265.15.  The  defendant  then 
alleges  certain  payments  and  admits  the  balance  of 
$115.15,  which  he  tenders  into  court,  and  prays  that  it 
be  accepted  in  full  settlement  of  plaintiff's  claims. 

Replying,  the  plaintiff  alleges  that  Judge  0 'Day's 
employment  **did  not  cease  in  the  latter  part  of  1914" ; 
admits  the  rendition  of  the  stated  account  of  December 
28, 1914,  but  alleges  that  *  *  s^id  account  did  not  include 
services  for  the  negotiation  and  sale  of  the  certificate 
of  sale  in  the  case  of  E.  W.  Spencer  v.  Monarch  Trans- 
portation Co.,  or  services  in  the  case  of  Elijah  Corbett 
Co.  V.  Spencer  et  al/' 

A  jury  was  waived,  and  trial  was  had  before  the 
court,  which  made  findings  of  fact  to  the  effect  that 
the  second  and  third  causes  of  action  were  not  included 
in  or  a  part  of  the  stated  account  in  the  first  cause,  and 
that  plaintiff  was  entitled  to  recover  the  full  amount  of 
her  claim  in  each  cause  of  action.  Judgment  was 
rendered  in  her  favor  against  the  defendant  for 
$1,365.13,  with  interest  at  6  per  cent  from  October  1, 
1915.  The  defendant  appeals,  claiming  that  the  court 
erred  in  the  admission  of  an  entry  in  the  handwriting 
of  the  deceased  as  to  the  $1,000  charge  which  he  made 
in  his  office  books  against  the  defendant,  and  in  holding 
that  plaintiff's  right  to  recover  was  based  upon  a 
written  instrument  which  provided : 
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*' Should  Spencer's  title  to  said  certificate  fail  so  that 
the  said  Getz  cannot  receive  the  title  purporting  to  be 
conveyed  thereby,  said  Spencer  agrees  to  refund  *to 
said  Getz  all  moneys  paid  by  said  Getz  hereunder'* 

— ^f  or  the  reason  that  it  was  conditibned  upon  the  valid* 
ity  of  the  sheriflF's  certificate  of  sale  and  deed,  which 
have  since  been  found  to  be  illegal  and  void,  although 
the  deceased  represented  them  to  be  legal  and  valid 
instruments  and  the  defendant  relied  upon  such  repre- 
sentations. It  is  further  asserted  that  the  court 
committed  error  in  refusing  to  strike  out  certain  tes* 
timony  as  to  the  third  cause  of  action. 

Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Seneca  Fonts  and  Mr.  PoaU  Mahoney,  with  an  oral 
argument  by  Mr.  Fouts. 

For  respondent  there  was  a  brief  ov^r  the  names  of 
Mr.  J.  M.  Haddock  and  Mr.  Ja/mes  G.  WUson,  with  an 
oral  argument  by  Mr.  Haddock. 

JOHNS,  J. — 1.  As  the  case  was  tried  by  the  court 
without  a  jury,  its  findings  of  fact  are  as  binding  and 
conclusive  upon  this  court  as  a  verdict,  and  must  be 
sustained  if  they  are  within  the  issues  and  there  is 
any  evidence  to  support  them:  Wheelock  v.  Richard- 
son,  91  Or.  87  (178  Pac.  377) ;  Puffer  v.  Badley,  92  Or. 
360  (181  Pac.  1,  4  A.  L.  R.  1561).  There  is  no  dispute 
as  to  the  first  cause  of  action. 

2.  The  trial  court  received  evidence  tending  to  show 
that  the  charges  specified  in  the  second  and  third  causes 
of  action  were  not  included  or  embraced  within  the 
stated  account  upon  which  the  first  cause  is  founded. 
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That  ruling  was  correct    The  law  is  well  stated  in  1 
Cyc.  453,  as  follows: 

"An  aceonnt  stated  or  settled  is  prima  facie  to  be 
taken  as  a  settlement  of  all  valid  items  of  debit  and 
credit  e:dsting  between  the  parties  at  the  time  of 
its  statement.  But  this  presumption  does  not  extend 
to  a  cause  of  action  which  had  not  accrued  at  the  time 
of  the  statement  of  the  account.  Nor  will  the  parties 
be  condudeji  by  such  presumption  as  to  matters  which 
were  not  contemplated  by  them,  or  which  were  not  in 
fact  included  in  the  statement  or  settlement,  though 
they  existed  at  the  time,  but  the  presumption  will  be 
destroyed  when  the  details  of  the  settlement  show  that 
the  matter  in  controversy  was  not  included.'' 

In  Normandin  v.  Gratton,  12  Or.  505  (8  Pac.  653), 
this  court,  speaking  by  Mr.  Justice  Loan,  said : 

"The  question  asked  and  answered  by  the  witness 
was  evidence  tending  to  rebut  the  presumption  of  the 
settlement  alleged,  including  all  demands  between  the 
parties,  and  was  admissible.  It  is  conceded  that  a  set- 
tlement between  the  parties  is  prima  facie  to  be  taken 
as  a  settlement  of  all  demands,  but  is  not  conclusive, 
and  is  no  bar  to  a  recoverjr  for  matters  not  included 
in  the  settlement,  though  existing  at  the  time :  NicMls 
V.  Scott,  12  Vt.  47 ;  Ryan  v.  Rand,  26  N.  H.  15.  The 
object  of  the  question  was  to  show  that  the  matter 
referred  to  was  not  included  in  the  account  stated,  and 
thus  rebut  the  presumption  that  it  included  all  previous 
transactions :  Whart.  Ev.,  §  1331,  notes.  As  such  the 
question  was  admissible,  and  the  objection  was  prop- 
erly overruled.'' 

3.  As  to  the  second  cause  of  action  the  court  received 
parol  evidence  that  certain  entries  in  his  book  of  ac- 
counts were  in  the  handwriting  of  the  deceased,  and 
that  they  were  made  at  a  certain  time  and  under  cir- 
cumstances stated.  It  is  claimed  that  such  testimony 
was  incompetent.  It  was  clearly  admissible  under 
Section  790,  L.  0.  L,,  which  provides  as  follows: 
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'*The  entries  or  other  writings  of  a  like  character 
of  a  person  deceased  or  without  the  state,  made  at 
or  near  the  time  of  the  transaction,  and  in  a  posi- 
tion to  know  the  facts  stated  therein,  may  be  read 
as  primary  evidence  of  the  facts  stated  therein,  in 
the  following  cases:  •  • 

**2.  When  it  was  made  in  a  professional  capacity, 
and  in  the  ordinary  course  of  professional  conduct 

The  testimony  is  clear  that  the  entry  was  made 
by  the  deceased  as  an  attorney,  in  the  ordinary 
course  of  his  professional  business. 

4.  The  defendant  claims  that  Judge  O'Day  should 
not  have  received  a  fee  of  $1,000  for  his  services  in 
the  second  cause  of  action;  that  the  deceased  repre- 
sented to  him  that  all  of  the  legal  proceedings,  in- 
cluding the  sheriff's  sale  were  valid;  that  he  relied 
upon  such  representations,  but  that  it  has  sinc^  been 
decided  that  the  sheriff's  certificate  of  sale  was  void. 
However,  the  fact  remains  that  the  defendant  re- 
ceived and  now  has  the  $8,600  from  and  out  of  which 
he  agreed  to  pay  the  deceased  $1,000,  and  that  there 
is  no  evidence  that  he  has  ever  been  called  upon  or 
will  ever  be  required  to  refund  the  money  which 
he  received,  that  he  relied  upon  any  representations 
made  to  him  by  the  deceased,  or  that  payment  for 
Judge  0 'Day's  services  was  to  be  in  the  nature  of  a 
contingent  fee. 

5.  The  third  cause  of  action  is  for  $250  as  a  fee 
for  legal  services  rendered  by  the  deceased  for  the 
defendant  in  the  case  of  Elijah  Corbett  Company 
against  him.  From  the  evidence,  it  appears  that 
this  was  important  litigation,  to  which  the  deceased 
devoted  considerable  time  in  studying  the  legal  ques- 
tions involved,  and  prepared  and  filed  an  answer. 
The  only  evidence  as  to  the  reasonable  value  of  such 
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services  is  the  undisputed  testimony  of  attorney 
Haddock,  and  the  claim  of  the  defense  is  that  the 
amount  of  tljat  fee  was  included  in  the  stated  ac- 
count, which  contention  was  overruled  by  the  trial 
court. 

As  the  Circuit  Court  found  in  favor  of  the  plain- 
tiff upon  all  of  the  material  issues  and  there  is  com- 
petent evidence  to  support  the  findings,  the^  judg- 
ment is  affirmed.  Affibmed. 

McBbidb,  C.  J.|  and  BBNifTETT  and  Habbis^  JJ., 
concur. 


Argaed  MaTcb  11,  afflrmed  April   20,   1920L 

STATE  V.  BLANCHABD.* 

(189  Pac.  421.) 

Statates— Tifle  of  Act  Begnlatlng  Flaliiiig  Held^to  Embrace  Subject 
of  Juatice  Court's  Juriadlction  Over  Prosecutioiia. 

1.  Laws  of  1915,  page  226^  which,  with  Section  5257,  L.  O.  L., 
aa  amended  by  Laws  of  1915,  page  60,  and  Section  5283,  prescribe 
comprehensive  regulations  for  fishing,  and  for  punishment  for  yio> 
lations,  is  not  invalid,  under  Article  lY,  Section  20,  of  the  Consti- 
tution, declaring  that  every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title,  because  Section  23  declares  that,  unless  other- 
wise specifically  provided,  Justices'  Courts  shall  have  concurrent 
jurisdiction  in  the  first  instance  with  the  Circuit  Court  of  all 
offenses;  that  provision  being  connected  with  the  subject  matter 
of  the  act. 

Flab— Helid  in  Trust  try  the  State  for  tlie  People. 

2.  In  so  far  as  fish  in  streams  of  the  state  can  be  said  to  be 
property,  they  are  held  by  the  state  in  trust  for  the  people. 

Statutes — Statute  Fixing  Different  Begulations  for  Fishing  in  IMf- 
lerent  Ooonties  not  "Iiocal  Law." 

3.  Though  Laws  of  1915,  page  60,  amending  Section  5257, 
L.  O.  L.,  provides  different  regulations  for  fishing  in  different  coun- 

*0n  the  question  aa  to  what  discrimination  aa  to  persons  is  per- 
missible in  the  fish  and  game  laws,  see  notes  in  39  L.  B.  A.  581, 
60  L.  K.  A.  481,  and  26  L.  B.  A.  (K.  B.)  794.  BxPORTsa. 
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ties  of  the  state^  it  is  not  invalid,  under  Article  IV,  Section  23  of 
the  Constitution,  declaring  that  the  legislature  shall  not  pass  spe- 
cial or  local  laws  for  punishment  of  crimes^  for,  though  violation 
of  regulations  applicable  to  particular  streams  is  made  an  offense, 
the  act  is  not  a  'local  law/'  which,  properly  speiJdng,  is  one  whose 
operation  is  confined  within  territorial  limits  other  than  those  of 
the  whole  state,  or  any  properly  constituted  class  of  localities, 
while  these  special  reguIatiouB  as  to  particular  streams  apply  to,>ll 
of  the   people   of  the   state  alike. 

[As   to  the   validity   and  construction    of   statute   regulating 
method  of  taking  fish,  see  note  in  Ann.  Oas.  1917D,  814.] 

FlBb — Courts  Should  not  by  Technical  Ckmstmction  OTeitbrow  System 
of  Statutory  Legislation  of  FisAlng  Industry. 

4.  In  view  of  the  magnitude  and  productiveness  of  the  fishing 
industry,  the  courts  should  not,  by  narrow  construction  of  consti- 
tutional provisions,  destroy  the  statutory  system  regulating  the 
fishing  industry. 

Indictment   and   Information— Indorsement   of    Stetnte    Supposedly 
Violated  Adds  Nothing. 

5.  Indorsement  on  a  complaint  of  the  statutes  supposedly  vio- 
lated adds  nothing,  and  is  not  even  required. 

Oilminal  Law— Objection  That  Complaint  Stated  Two  Offenses  and 
was  Indefinite  Held  not  Raised  by  Demurrer. 

6.  Where  a  complaint  charging  that  defendant  unlawfully  op- 
erated a  set-net  bore  the  indorsement,  "Sec.  1,  Chap,  362,  Laws 
1917,  for  penalty,  Chap.  31,  Laws  1919,"  and  the  indorsement  was 
amended  by  striking  out  the  reference  to  Laws  of  1917,  and  insert- 
ing Section  1,  Chapter  49,  Laws  of  1915,  instead,  the  objection  on 
appeal  that  the  complaint  was  indefinite  and  stated  violation  of 
the  two  different  laws  was  not  raised  by  demurrer  attacking  juris- 
diction of  the  court  and  the  snfiiciency  of  the  facts  stated  to  con- 
stitute an  offense,  and  such  matter  could  be  raised  only  by  de- 
murrer, under  Section  1491,  subdivisions  2,  3,  L.  O.  L. 

Fi8lu-««Set-net"  and  <<Drift-net"  I>eflned. 

7.  Within  the  Oregon  statutes  limiting  fishing  rights  and  reg^ 
ulating  the  use  of  nets,  the  term  ''drift-net"  means  a  net  with 
both  ends  free  to  drift  with  the  current,  while  a  "set-net"  is  one 
fastened  at  one  or  both  ends,  so  the  whole  net  cannot  drift  with  the 
current,  and  notwithstanding  this  be  in  a  condition  to  take  fish. 

nsh-— ETldence   Held   to   Show   That   I>efendant   Operated   Set-net 
Over  More  Than  One  Third  of  a  Stream. 

8.  In  a  prosecution  for  unlawfully  operating  a  set-net,  evidence 
held  to  show  that  defendant  operated  such  a  net,  and  that  it  ex- 
tended more  than  one  third  the  distance  across  the  body  of  water, 
in  violation  of  Laws  of  1915,  page  60. 

From  Tillamook:  Oeobob  B.  Baglbt,  Judge. 
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De])artment  2. 

The  complaint,  as  originally  filed  in  the  Justice's 
Court,  charged  that  the  defendant  did — 

*' Unlawfully  operate  a  set-net  in  the  waters  of 
Hoqnarton  Slough/ Hoquarton  Slough  then  being  a 
tributary  of  Tillamook  Bay,  which  said  set-net  tiaen 
and  there  extended  more  than  one  third  of  the  dis- 
tance across  the*  waters  of  said  slough,  provided 
said  distance  should  have  been  measured  from  the 
edge  of  said  waters. '* 

Upon  the  lower  left-hand  comer  ol  the  complaint 
was  indorsed  the  following  words  and  figures,  to 
wit: 

"Sec.  1,  Chap.  362,  Laws  1917,  for  penalty.  Chap. 
31,  Laws  1919."^ 

The  defendant  interposed  a  demurrer  to  this  com- 
plaint, and  based  the  same  upon  two  different 
grounds,  to  wit:  (1)  That  the  said  Justice's  Court 
had  no  jurisdiction  to  try  the  defendant  upon  said 
complaint,  and  (2)  that  said  complaint  did  not 
state  facts  sufficient  to  charge  defendant  with  the 
commission  of  a  crime.  This  demurrer  was  over- 
ruled, after  which  the  court  allowed  the  district  at- 
torney to  mark  out  said  indorsements  on  the  com- 
plaint, to  wit:  *'Sec.  1,  Chap.  362,  Laws  1917,  for 
penalty.  Chap.  31,  Laws  1919,"  and  allowed  said 
district  attorney  to  indorse  on  said  complaint,  the 
following  words  and  figures,  to  wit:  *'Sec.  1,  Chap. 
49,  Laws  1915." 

Thereupoh  the  defendant  pleaded  **not  guilty," 
and  upon  trial  was  found  guilty  and  sentenced  as 
aforesaid.  Upon  appeal  to  the  Circuit  Court  the 
defendant  interposed  the  same  demurrer  as  in  the 
Justice's  Court,  and  the  same  was  overruled.  De- 
fendant then  pleaded  '*not  guilty"  and  upon  trial 

96  Or. — 6 
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was  found  guilty  and  sentenced  to  pay  the  sum  of 
$100  and  the  costs  of  the  action.  During  the  pro- 
gress of  the  trial  the  defendant  seasonably  objected 
to  the  introduction  of  any  testimony  for  the  reasons 
already  stated,  which  was  denied  by  the  court;  sub- 
sequently, at  the  close  of  the  testimony,  defendant 
requested  the  court  to  direct  the  jury  to  return  a 
verdict  in  his  favor,  which  was  also  refused  by  the 
court.  The  defendant  appeals  from  the  judgment 
of  the  trial  court  upon  the  verdict  mentioned. 

It  is  contended  by  the  appellant  that  neither  the 
Justice  *8  Court  nor  the  Circuit  Court  had  any  jur- 
isdiction to  try  the  appellant,  in  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  crime, 
for  the  reason  that  it  does  not  show  under  which  of 
two  different  statutes  he  was  being  tried.  It  is  fur- 
ther contended  that  the  act  (Chap.  49,  Laws  1915) 
under  which  defendant  was  convicted  was  not  con- 
stitutional, in  that  the  title  of  said  enactment  did 
not  contain  any  reference  to  the  granting  of  special 
jurisdiction  to  Justice's  Courts,  whereas  the  act  it- 
self made  special  provision'  for  enlarged  jurisdic- 
tion for  Justice's  Courts.  It  is  also  contended  that 
the  legislation,  whichever  act  he  was  tried  under,  is 
void  and  unconstitutional,  in  that  it  is  local  and  spe- 
cial, applying  to  only  a  limited  number  of  streams 
and  arms  of  the  sea,  of  which  fact  this  court  has 
judicial  knowledge,  and  again  that  the  evidence 
does  not  warrant  nor  sustain  a  verdict  of  guilty,  be- 
cause it  does  .not  show  that  appellant,  at  the  time 
of  his  arrest  by  the  fish  and  game  warden  of  the 
State  of  Oregon,  was  operating  a  set-net,  that  is,  one 
which  was  stationary,  fastened  at  both  ends,  but, 
on  the  contrary,  that  one  end  at  the  time  was  free, 
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and  was  permitted  consequently  to  drift  according 
to  nature  with  the  current  of  the  tide. 

AjfFIBM£D. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Tahnage,  Claussen  &  Mannix,  and  Mr.  Web- 
ster Holmes,  with  an  oral  argument  by.  Mr.  Joseph 
Mannix. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  L.  A.  LUjequist  and  Mr.  T.  H.  Goyne^  District 
Attorney,  with  an  oral  argument  by  Mr.  LUjequist. 

McBBIDE,  C.  J. — ^1.  Reversing  the  order  in  which 
defendant's  objections  are  stated  in  the  brief,*  we 
will  first  consider  the  question  raised  as  to  the  con- 
stitutionality of  the  act. 

There  are  upon  the  statute  books  two  laws  appli- 
cable to  this  opinion.  The  first  of  these  is  Section 
5257,  L.  O.  L.,  as  amended  by  Chap.  49,  Gen.  Laws 
1915,  which  amended  section  reads  as  follows: 

**Sec.  5257.  It  shall  be  unlawful  for  any  person 
or  persons  to  construct,  maintain,  or  operate  any 
trap,  weir,  fishing  dam,  or  fish  wheel  in  any  of  the 
following  named  streams,  or  to  operate  any  set  net 
or  other  fixed  appliance  which  shall  extend  more 
than  one-third  across  any  of  the  waters  thereof; 
Willamette  River  and  its  tributaries,  Rogue  River 
and  its  tributaries,  Umpqua  River  and  its  tribu- 
taries, ^illamook  Bay  and  its  tributaries,  Alsea  Bay 
and  its  tributaries,  Windchuck  River,  Chetco  River, 
Pistol  River,  Elk  River,  Sixes  River,  Coquille  River, 
Coos  Bay,  Lower  Ten  Mile  Creek,  Upper  Ten  Mile 
Creek,  Siuslaw  River,  Beaver  Creek,  Yaquina  Bay, 
Siletz  River,  Salmon  River,  Nestucea  Bay,  Nehalem 
River,  Elk  Creek,  <  Necanicum  River,  Klamath  River 
and  tributaries;  provided,  that  the  provisions  of  this 
section  shall  not  be  construed  to  apply  to  that  por- 
tion of    he  Necanicum  Creek  or  River  below   (the 
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lowermost  bridge  which  is  now  constructed  on  said 
creek  or  river,  or  their  tributaries)  the  lower  end  of 
riffles  at  Seaside  House/' 

In  1917,  by  Chapter  362,  Gen.  Laws  of  that  year, 
it  was  enacted  that, — 

* '  Sec.  1.  From  and  after  the  passage  of-  this  Act, 
it  shall  be  unlawful  to  set  or  operate  any  setnet  in 
any  of  the  waters  of  District  Number  Two,  in  the 
State  of  Oregon,  wherein  it  is  lawful  to  use  and 
operate  such  setnets,  in  such  a  way  that  said  set- 
net  shall  at  any  time  extend  more  than  one-third 
of  the  distance  across  any  of  said  waters,  said  dis- 
tance to  be  measured  from  the  edge  of  said  waters. 

*'Sec.  2,  Any  violation  of  this  Act  shall  be  sub- 
ject to  the  same  penalties  as  are  prescribed  by  Sec- 
tion 25  of  Chapter  188  of  the  Session  Laws  of 
1915.'' 

Section  25  of  Chapter  188,  Laws  of  1915,  pre- 
scribes the  punishment  for  violation  of  any  of  the 
provisions  of  that  act,  and  Section  23  thereof  pro- 
vides: 

''Unless  otherwise  specifically  provided.  Justice 
Courts  shall  have  concurrent  jurisdfiction  in  the  first 
instance,  with  the  Circuit  Court  of  all  offenses  under 
this  Act." 

By  the  provisions  of  Section  5283,  L.  0.  L.,  Dis- 
trict No.  1  includes  the  Columbia  River,  and  all 
tributaries  thereto,  over  which  the  state  has  juris- 
diction. District  No.  2,  mentioned  in  the  act  of 
1917,  includes  all  coast  streams  and  their  tributaries 
south  of  the  Columbia  Eiver. 

It  is  very  earnestly  and  ably  contended  that  the 
two  acts  above  recited  are  void,  because  in  contra- 
vention of  Sections  20  and  23  of  Article  IV  of  the 
Constitution,  which  provide  that— ? 
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'^  Every  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith,  which  subject 
shall  be  expressed  in  the  title." 

It  is  urged  that  because  the  act  of  1915  contains 
a  clause  providing  that  Justices'  Courts  shall  have 
jurisdiction  of  the  offense  described  therein,  and 
that  this  feature  of  the  act  does  not  appear  in  the 
title,  the  act  is  void.  We  are  of  the  opinion  that  the 
punishment  to  be  meted  out  for  an  infraction  of  the 
laws,  and  the  court  which  may  inflict  the  punish- 
ment, are  matters  '^properly  connected"  with  the 
act;  and  that  the  title  is  sufficient  Such  provisions 
have  not  been  infrequent  in  our  legislation  under 
titles  no  more  comprehensive  than  in  the  present 
instance. 

2,  3.  Article  IV,  Section  23,  above  referred  to, 
provides  that  the  legislature  shall  not  pass  special 
or  local  laws  providing  for  the  punishment  of  crimes 
and  misdemeanors,  and  it  is  urged  that,  if  the  state 
is  proceeding  under  Chapter  49  of  the  Laws  of  1915, 
such  act  is  void,  for  the  reason  that  it  designates 
certain  streams  along  the  Pacific  Coast,  in  which  it 
is  unlawful  to  place  a  set-net  more  than  one  third 
of  the  distance  across  the  stream,  and  does  not  in- 
clude other  streams  said  to  be  the  resorts  of  salmon. 
The  argument  of  counsel  is  clearly  put,  and,  as  it 
fairly  presents  an  objection  which  has  been  fre- 
quently urged  in  similar  cases,  we  give  it  in  his  own 
language: 

**We  next  contend  that  if  the  state  is  proceeding 
under  Chapter^  49,  Laws  1915,  the  defendant  should 
not  be  found  guilty,  for  the  reason  that  said  statute 
is  repugnant  to  Article  IV,  Section  23,  and  Article 
IV,  Section  20,  Oregon  Constitution.  This  statute  is 
so  drawn  as  to  select  and  specify  certain  streams 
and  waters  in  the  State  of  Oregon,  to  the  exclusion 
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of  a  very  great  number  of  other  streams  which  flow 
into  the  ocean.  It  is  not  a  general  law  covering  all 
streams  and  waters,  but  is  a  local  and  special  en- 
actment. It  is  a  matter  of  common  knowledge  to 
all  that  there  are  a  very  large  number  of  streams 
and  lakes  which  empty  into  the  ocean  and  which 
contain  large  numbers  of  salmon  and  other  anadro- 
mous  fish,  which  are  not  included  in  the  scope  of 
said  statute,  and  there  is  one  particular  stream 
which  is  specifically  excepted  from  the  operation  of 
said  statute.  It  is  true  that  the  legislature  in  its 
wisdom  has  the  power  to  regulate  the  fishing  indus- 
try in  this  state,  and  it  is  equally  true  that  the  judi- 
ciary will  not  attempt  to  encroach  upon  the  broad 
powers  of  those  servants  of  the  people,  but  it  ap- 
pears to  us  equally  true  that  our  court  will  carefully 
inspect  any  law  which  is  special  and  local  in  its 
operation,  and  which  is  hostile  to  the  spirit  of  our 
organic  law.  A  glance  at  the  map  of  Oregon  will 
clearly  show  that  there  are  a  large  number  of  good- 
sized  streams  and  lakes  in  this  state  which  are  not 
within  the  scope  of  that  statute,  and  we  believe  that 
every  member  of  the  court  knows,  experte  crede  that 
there  is  not  a  stream  emptying  into  the  Pacific 
Ocean  but  has  salmon  in  it.  In  fact  salmon  are 
wont  to  inhabit  the  smaller  streams  in  preference  to 
the  larger  streams  for  the  purpose  of  propagation. 
'*True,  our  court  has  held  that  a  law  may  be  local 
in  its  Ojperation  and  yet  not  repugnant  to  the  organic 
law,  if  it  affects  all  equally  who  come  within  range 
of  the  same,  but  we  believe  that  our  •  Constitution 
was  made  to  cover  a  broader  field  than  that  indi- 
cated by  such  decisions.  For  instance,  I  have  in 
mind  the  waters  of  Devils  Lake  in  the  Salmon  River 
country  of  Lincoln  County.  There,  certain  citizens 
are  allowed  to  fish  for  salmon  (and  there  are  a 
great  number  of  salmon  in  said  lake  and  in  the 
neighboring  streams)  in  a  manner  absolutely  pro- 
hibited under  Chap.  49,  Laws  1915,  which  in  the 
Siletz  River,  only  four  miles  south,  citizens  are  com- 
pelled to  fish  in  conformity  to  said  laws.  X  owns 
property  adjoining  said  lake,  and  near  and  adjoin- 
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lag  his  property  is  a  valuable  fishing  hale.  That 
property  is  increased  in  value  because  of  the  valu- 
able fishing  rights  connected  with  the  same.  On 
tiie  other  hand,  Y  owns  property  on  the  Siletz 
Biver,  and  adjoining  his  property  is  an  equally 
valuable  fishing  hole.  Because  of  said  statute,  in 
the  former  case,  X  can  set  a  fixed  trap  or  set-net 
clear  across  said  fishing  hole,  and  gather  all  the  fish 
in  the  same,  while  Y,  because  ,of  said  statute,  can- 
not do  the  same  thing.  We  ask  whether  X  and  Y 
are  treated  alike  under  the  lawt  There  may  be 
cases  where  on  broad  grounds  of  public  policy,  the 
legislature  can  ''make  meat  of  one  ana  fish  of  another,'* 
but  there  must  be  some  very  good  and  cogent  rea-  . 
son  for  the  same.  They  should  not  be  allowed  to 
do  so  for  the  purpose  of  benefiting  any  one  locality 
or  any  one  class  of  citizens.*' 

This  argument,  while  plausible,  assumes  (1)  that 
the  law  limiting  the  use  of  certain  fishing  appliances, 
applies  only  to  the  citizens  residing  in  the  vicinity 
of  the  stream  to  which  the  act  applies,  which  is  in- 
correct. If  a  citizen  of  Harney  County  desires  to 
engage  in  fishing  in  the  waters  of  Hoquarton 
Slough,  or  in  any  of  the  restricted  waters,  he  is  as 
much  at  liberty  to  do  so  on  the  one  hand,  and  that 
liberty  is  as  much  restricted  on  the  other,  as  if  he 
resided  upon  the  banks  of  the  stream.  So  far  as  it 
concerns  the  person  who  engages  in  fishing,  it  is 
general  in  its  application  to  every  person  so  en- 
gaged. 

The  argument  also  ignores  the  repeated  decisions 
of  our  own  and  other  courts,  that  nobody  has  an 
absolute  right  to  fish  in  the  waters  of  this  state; 
that  the  property  in  fish,  abounding  in  the  waters 
of  this  state,  so  far  as  they  can  be  said  to  be  prop- 
erty, is  in  the  state  in  trust  for  the  people,  and,  so 
long  as  it  does  not  discriminate  between  citizens,  the 
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legislature  may  prescribe  the  time  in  which  and  the 
method  by  which  the  fish  may  be  taken,  and  the 
waters  from  which  they  may  be  taken.  As  the  Lord 
said,  **Ye  shall  not  eat  of  every  tree  of  the  garden,'' 
so  the  state  may  say:  *'You  shall  not  fish  in  every 
stream  in  the  state."  The  restriction,  in  its  sub- 
stance, does  not  apply  to  the  water  or  the  locality 
of  the  stream,  but  the  fish  that  abound  therein.  It 
is  the  conunand  of  the  quasi  proprietor,  designating 
upon  what  terms  its  property  shall  be  enjoyed — ^by 
the  citizen  and  by  every  citizen  upon  the  same  terms. 

Take  the  comparison  used  by  counsel  between 
Devils  Lake  and  the  Siletz  River,  both  assumed  to 
abound  in  salmon,  the  waters  of  the  first  being  un- 
restricted and  the  second  subject  to  the  restrictions 
of  the  act.  Any  citizen  of  the  state  may  take  fish 
from  Devils  Lake,  if  he  chooses,  and  any  citizen  may 
take  fish  from  the  Siletz  River,  if  he  chooses,  upon 
the  terms  prescribed  by  the  law.  It  is  true  that  it 
might  be  more  convenient  for  the  citizens  residing 
on  the  shores  of  the  Siletz  to  take  salmon  from  that 
stream,  than  from  Devils  Lake;  but  the  state  is  not 
bound  to  consult  the  convenience  of  parties  who  wish 
to  take  its  fish  from  its  waters,  although  in  justice 
to  the  framers  of  the  law,  the  writer,  who  is  fami- 
liar with  most  of  the  streams  mentioned  in  the  act, 
will  say  it  appears  to  him  that  the  legislature  made 
an  approximately  fair  classification,  and  that  in 
fact  salmon  in  numbers  sufficient  to  make  the  waters 
of  Devils  Lake  commercially  of  importance,  do  not 
abound  there,  while  they  do  so  abound  in  the  Siletz 
River  and  its  tributaries;  but  whether  or  not  he  is 
mistaken  in  this  is  of  no  importance. 

The  counsel,  we  think,  also  errs  in  assuming  that 
the  act  in  question  is  a  local  law  for  the  pxmishment 


April,  1920.]  Statb  v.  Blanohard.  89 


of  crimes  and  misdemeanors.  In  discussing  this 
branch  of  the  question  it  should  be  borne  in  mind, 
that  there  is  no  general  inhibition  of  local  legisla- 
tion to  be  found  in  our  Constitution.  Such  legisla- 
tion is  forbidden  as  to  particular  subjects  expressly 
enumerated,  but  among  these  subjects  the  protection 
of  fish  and  game  does  not  appear.  So  it  would 
hardly  be  contended  if  the  legislature,  instead  of 
providing  a  penalty  by  way  of  fine  or  imprisonment, 
had  ordained  that  any  person  fishing  contrary  to  the 
provisions  of  the  act,  could  be  restrained  by  injunc- 
tion or  some  like  civil  procedure,  that  the  act  would 
be  unconstitutional.  The  sole  ground  upon  which 
its  constitutionality  is  assailed  is  the  fact  that  a 
criminal  penalty  is  attached  to  its  violation. 

To  this  argument  we  cannot  accede.  We  are  of 
the  opinion  that  the  intent  of  the  Constitution  was 
to  prevent  a  discrimination  as  to  the  punishment  of 
the  same  crime  in  different  localities;  that  is  to  say, 
the  legislature  cannot  say  that  it  shall  be  grand  lar- 
ceny to  steal  a  horse  in  Tamhill  County,  and  petty 
larceny  in  Marion  County,  and  no  crime  at  all  in 
Polk  County,  or  that  a  person  convicted  of  larceny 
from  the  person  in  Marion  County  shall  be  punished 
by  iihprisonment  in  the  county  jail,  while  the  same 
offense  committed  in  Multnomah  County  shall  be 
punished  by  imprisonment  in  the  penitentiary,  al- 
though as  we  shall  presently  show,  a  similar  law  had 
been  declared  by  the  New  York  Court  of  Appeals  not 
to  be  a  local  law. 

We  quote  Mr.  Binney's  definition  of  a  local  law, 
italicizing  a  phrase  to  which  we  shall  presently 
advert : 

'*A  local  law  is  one  whose  operation  is  confined 
within  territorial  limits,  other  than  those  of  the 
whole    state,    or  any  properly   constitutd   class   of 
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localities  therein.'^    Binney  on  Special  Legislation, 
p.  26. 

This  definition  might  be  enlarged  so  as  to  include 
within  its  terms  a  requirement  that  the  law,  if  con- 
fined to  territorial  limits  less  than  the  whole  state, 
should,  in  addition  to  proper  classification,  affect 
equally  every  citizen  of  the  state  coming  or  being 

within  the  classified  area. 

To  hold  that  a  law,  providing  a  classification  thus 
based,  is  a  local  law,  would  be  to  destroy  our  whole 
system  enacted  for  the  protection  of  migrating  fish. 
Take  the  act  of  1915  now  being  considered.  The 
Columbia  Eiver  at  Astoria  is  seven  miles  in  width. 
Now  it  is  obvious  that  a  law  which  would  permit  a 
fisherman  on  a  narrow  body  of  water,  like  the 
Hoquarton  Slough,  to  extend  a  set-net  one  third  df 
the  way  across  the  stream,  as  he  must  to  catch  any 
considerable  number  of  fish  would  be  wholly  in- 
applicable to  the  Columbia  River,  where  drift-nets 
are  used  as  a  rule  and  set-nets  the  exception. 

We  may  also  take  judicial  notice  of  the  fact  that 
many,  if  not  all,  of  the  streams  along  the  coast  south 
of  the  Columbia  River  are  narrow,  tortious,  snaggy 
and  incapable  of  being  fished  to  any  great  extent 
with  drift-nets,  and  that  if  they  are  to  yield  salmon 
to  capacity,  set-nets  should  be  permitted.  We  may 
also  take  judicial  notice  of  the  habit  of  salmon  to 
return  to  the  stream  where  they  were  spawned,  so 
it  is  obvious  that  set-nets  should  be  regulated  that 
a  single  net  may  not  entirely  obstruct  the  passage 
of  fish  to  the  spawning  grounds,  and  that  such  regu- 
lation is  also  necessary  in  order  that  the  taking  of 
fish  may  not  be  monopolized  by  one  or  a  very  few 
fishermen. 
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Any  attempt  to  enact  a  law  without  classification, 
which  will  apply  to  all  streams  frequented  by  salmon 
and  thereby  protect  the  industry,  must  of  neces- 
sity be  abortive  because  of  the  above  and  other  dis- 
similar conditions  well  known  to  all  fishermen,  and 
the  courts  of  this  state  have  therpfore  tacitly,  if 
not  expressly,  recognized  the  right  of  the  legislature 
to  adopt' reasonable  classification  of  streams  for  the 
protection  of  the  industry. 

In  State  v.  McGuire,  24  Or.  366  (33  Pac.  666,  21 
L.  B.  A.  478),  the  defendant  was  indicted  for  hav- 
ing in  possession  fish  taken  during  the  closed  season. 
The  indictment  was  in  pursuance  of  a  statute, 
passed  in  1893  (Session  Laws  1893,  p.  145),  which 
made  it  unlawful  to  take  or  have  in  possession  salmon 
caught  in  certain  streams  therein  designated  dui:- 
ing  the  closed  season.  The  classification  was  no 
broader  than  the  case  at  bar,  and,  while  the  court 
did  not  expressly  consider  the  question  as  to  whether 
or  not  the  statute  was  local,  it  passed  unchallenged. 

In  Portland  Fish  Co.'  v.  Benson,  56  Or.  147  (108 
Pac.  122),  the  law  providing  for  a  closed  season  was 
upheld,  no  question  being  made  as  to  its  being  spe- 
cial or  local,  although  the  kindred  subject  of  its 
being  discriminating  was  discussed,  Mr.  Justice 
Eakin  saying: 

**  Where  the  stream  is  open,  it  is  open  to  every- 
body, and  there  is  no  discrimination  or  spoliation  of 
property.  A  law  that  operates  only  in  a  limited  ter- 
ritory to  accomplish  a  specific  purpose  does  not  deny 
equal  protection  of  the  laws,  as  it  affects  all  persons 
equally  and  impartially  who  are  similarly  situated.'' 

In  short,  while  the  exact  question  here  discussed 
has  never  been  formally  passed  upon  up  to  the  case  of 
State  V.  Savage,  ante,  p.  53  (184  Pac  567),  acts 
of  a  similar  character    have  been  accepted  by  the 
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courts  and  ^cted  upon  for  many  years.  But  upon 
similar  statutes  relating  to  other  subjects  we  are  not 
without  precedent  in  our  own  courts. 

In  Ladd  v.  Holmes,  40  Or.  167  (66  Pac.  714,  91 
Am.  St.  Rep.  457),  the  court  had  under  considera- 
tion an  act  proyiding  rules  for  conducting  primary 
elections  in  incorporated  cities  containing' more  than 
ten  thousand  inhabitants.  Portland  was  the  only 
city  so  qualified  at  the  time.  It  was  argued  by  the 
plaintiff  that  the  act  was  unconstitutional  in  two  re- 
spects: (1)  That  it  violated  Article  IV,  Section  2S, 
subdivision  13,  of  the  Constitution,  which  forbade 
the  passage  of  special  or  local  laws  concerning  the 
conduct  of  election;  and  (2)  that  it  violated  subdi- 
vision 2  of  the  same  section,  in  that  it  prescribed 
a  fine  and  imprisonment  for  violations  of  certain 
provisions  of  the  law.  The  court  held,  as  to  the  first 
specification,  that  a  law  classifying  cities  according 
to  population  was  not  a  local  law,  and  as  to  the 
second  contention,  it  was  held  that  the  offenses  de- 
scribed in  the  statute  were  mere  creatures  of  and 
incident  to  the  act,  and  the  act  being  general,  the 
punishment  was  properly  provided. 

In  State  v.  Savage,  a^te,  p.  53  (184  Pac.  567), 
Mr.  Justice  Bean  announces  the  same  rule  in  pass- 
ing upon  an  act  for  the  protection  of  crabs  in  Coos 
County,  saying: 

**  Section  5360,  L.  0.  L.,  is  not  such  a  special  or 
local  law  as  comes  within  the  inhibition  of  Article 
IV,  Section  23  of  the  Constitution,  for  the  reason  it 
provides  for  the  punishnaent  as  a  misdemeanor  for 
a  violation  of  its  provisions,  as  that  is  merely  in- 
cident to  the  act.  If  the  legislature  can  enact  a  law 
for  the  protection  of  fish  and  game  in  a  certain  sec- 
tion or  part  of  the  state,  then  it  follows  that  the 
law  may  be  enforced  by  the  punishment  of  a  violation 
thereof.  *  * 
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l!h6  question  is  not  new  to  the  courts  of  other 
states:  Doughty  v.  Conover,  42  N.  J.  Law,  193,  is  A 
case  in  point.  This  cause  arose  upon  a  prosecution 
of  one  Doughty  for  unlawfully  fishing  with  a  net  in 
the  waters  of  Burlington  and  Atlantic.  The  statute 
read: 

**  •  •  That  it  shall  not  be  lawful  for  any  person 
or  persons  to  put,  place  or  haul  any  gill,  drift  or 
other  net  at  any  time  whatever,  for  the  taking  or 
catching  of  fish,  between  the  first  day  of  June  and 
the  first  day  of  September,  in  any  of  the  waters  of 
Burlington  and  Atlantic'*:  Laws  N.  J*  1878,  p.  396, 

§2. 

This  was  objected  to  as  a  local  law,  and  under  cer- 
tain sections  of  the  New  Jersey  Constitution,  void 
for  that  reason.    Mr.  Chief  Justice  Beasley  said: 

**The  provision  thus  arraigned  interdicts  the  fish- 
ing with  a  net  of  a  certain  description,  during  a 
designated  part  of  the  year,  *in  any  of  the  waters 
of  the  coimties  of  Burlington  and  Atlantic,'  and  the 
contention  is  that,  as  the  operation  of  the  clause  is 
thus  confined,  ilie  enactment  is  local,  and  conse^ 
quently  is  out  of  harmony  with  one  of  the  prohibi- 
tions in  the  fourth  pla^tvm  of  section  7  of  the 
amended  Constitution.  The  clause  thus  drawn  in 
question  declares  that  ^no  general  law  shall  embrace 
any  provision  of  a  private,  special  or  local  char- 
acter.* But  it  seems  to  me  very  obvious  that  this 
restrictive  injunction  does  not  apply  to  such  a  law 
as  the  one  under  consideration.  A  law  is  not  neces- 
sarily of  a  special  or  local  character  because  it  pro- 
hibits the  doing  of  a  thing  in  a  certain  locality.  If 
this  were  so,  a  law  regulating  the  use  of  the  public 
roads  of  the  state,  and  imposing  penalties  for  the 
infringement  of  such  rules,  would  be  illegitimate,  as 
such  a  law  would  be  local,  in  the  sense  that  it  pro- 
hibited the  doing  of  certain  acts  in  particular  locali- 
ties, to  wit:  within  the  bounds  of  the  public  high- 
ways.   I  do  not  see  how  a  law  can  be  said  to  have 
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a  special  or  local  character,  that  does  not  confer 
either  a  particular  benefit,  or  does  not  impose  a  par- 
ticular burthen  upon  the  inhabitants  of  a  designated 
place  or  district.  It  is  very  plain  that  the  law  in 
question  is  free  from  such  characteristics.  It  is  en- 
titled *An  Act  for  the  preservation  of  flsh,'  and 
its  ijurpose  is  to  regulate  throughout  the  state  this 
public  interest.  The  operation  of  the  statute  is  as 
broad  as  the  subject  to  be  regulated,  for  it  extends 
its  adjustments  to  all  the  waters  under  the  domin- 
ion of  the  state,  and  when  it  imposes  the  restrictions 
in  the  second  clause,  which  is  the  one  under  criti- 
cism, such  burthens  are  laid  not  only  upon  the  in- 
habitants of  the  two  counties  that  are  mentioned, 
but  upon  all  the  citizens  of  the  state.  In  short,  this 
act  dealt  with  a  matter  of  general  concern,  and  it 
put  a  restraint  upon  everybody;  it  is  not,  therefore, 
special  or  local  in  its  character.^' 

The  above  case  is  in  all  substantial  respects  par- 
allel to  the  case  at  bar. 

Another  case  exactly  in  point  is  State  t.  Corson, 
67  N.  J.  Law,  178  (50  Atl.  780),  in  which  the  defend- 
ant  was  indicted  for  violation  of  a  statute  entitled: 

**An  act  for  the  better  regulation  and  control  of 
the  taking,  planting  and  cultivating  of  oysters  on 
lands  lying  under  tidal  waters  of  the  Delaware  Bay 
and  Maurice  River  cove,  in  the  State  of  New  Jer- 
sey. * ' 

At  page  189  of  the  opinion  of  67  N.  J.  Law  (50 
Atl.  785),  Mr.  Justice  Gummebb  said: 

*'A  statute  is  not  special  or  local  merely  because 
it  authorizes  or  prohibits  the  doing  of  a  thing  in  a 
certain  locality.  It  is,  notwithstanding  this  fact,  a 
general  law,  if  it  applies  to  all  the  citizens  of  the 
state  and  deals  with  a  matter  of  general  concern. 
•  *  The  application  of  this  principle  led  this  court, 
in  the  case  cited,  to  the  conclusion  that  a  statutory 
provision  which  made  it  unlawful  for  any  person  to 
net  fish  during  certain  periods  of  the  year  ^in  the 
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waters  of  Burlington  and  Atlantic'  was  not  special 
or  local,  but  general.  The  act  before  us,  tested  by 
this  rule,  is  also  general.  Although  it  deals  with 
the  lands  of  the  state  under  tide  water  only  in  cer- 
tain localities,  the  matters  which  it  regulates  are  of 
general,  not  local,  concern.  The  lands  themselves 
belong  to  the  people  of  the  state,  not  to  the  citizens 
of  the  counties  where  they  are  located. 

''Nor  is  there  any  selection,  by  the  act,  of  favored 
individuals  as  the  recipients  of  the  state's  liberality 
to  the  exclusion  of  other  citizens.  Every  citizen  is 
eligible  to  take  a  lease  of  these  lands  for  the  pur- 
iwses  to  which  they  are  appropriated  by  the  act, 
when  he  has  been  such  for  a  period  of  twelve  months 
next  before  the  lease  is  made,  and  has  also  been  a 
resident  of  the  state  during  that  time;  and  no  citi- 
zen can  enjoy  this  privilege  until  his  citizenship  and 
residence  has  continued  for  the  period  mentioned." 

Burnham  v.  Webster,  5  Mass.  266,  Commonwealth 
V.  McCurdy,  5  Mass.  324,  and  Harper  v.  Galloway^ 
58  Fla.  255  (51  South.  226,  19  Ann.  Cas.  235, 
2  L.  R.  A.  (N.  S.)  794),  are  like  in  principle  to  the 
case  at  bar. 

These  are  all  fishing  cases,  but,  if  we  go  into 
decisions  generally  defining  and  explaining  the 
meaning  of  the  term  ** local  legislation,*'  abundant 
authority  may  be  found  supporting  the  constitution- 
ality of  laws  applicable  to  particular  localities,  but 
general  in  their  application  to  all  persons  coming 
within  such  localities. 

In  WUliams  v.  People,  24  N.  Y.  405,  the  contention 
arose  upon  the  validity  of  a  statute,  which  pre- 
scribed a  greater  penalty  for  larceny  from  the  per- 
son— if  committed  in  the  City  of  New  York — than 
that  prescribed  for  the  same  crime,  if  committed 
elsewhere  in  the  state.  The  argument  was  made  on 
behalf  of  the  defendant  that  the  act  was  local,  and 
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therefore  in  violation  of  the  provisions  of  the  Con- 
stitution relating  to  local  legislation.  Concerning 
this  objection  the  court  said: 

**I  am  of  the  opinion  that  the  thirty-third  section, 
which  provides  for  an  increased  punishment  for 
petit  larceny,  when  committed  by  stealing  from  the 
person,  in  the  City  of  New  York,  is  not  local  within 
the  meaning^  of  the  Constitution.  It  has,  no  doubt, 
features  which  savor  of  locality,  for  it  punishes  a 
well-known  common-law  offense  more  severely,  if 
committed  under  peculiar  circumstances  within  the 
limits  of  that  city,  than  if  committed  elsewhere.  But 
it  prescribes  the  rule  of  conduct  for  all  persons, 
whether  residents  of  the  city  or  of  any  other  part 
of  the  state,  and  its  increased  penalties  are  intended 
to  protect  residents  of  other  localities  equally  with 
inhabitants  of  the  city;  and  it  was  probably  in- 
tended especially  for  the  security  of  strangers  and 
sojourners,  who  are  apt  to  lack  the  habitual  caution 
of  permanent  citizens  of  large  towns.  Offenders 
when  convicted  are  to  be  imprisoned  in  one  of  the 
prisons  of  the  state  out  of  the  city,  and  to  be  pro- 
vided for  at  the  expense  of  the  state  at  large;  and 
the  disqualification  which  attaches  to  a  convict  under 
the  act  affects  him  wherever  he  may  be  in  this  state. 
I  cannot  think  that  a  statute  having  such  conse- 
quences is  to  be  classed  with  special  provisions 
making  appropriations  for  particular  roads,  public 
buildings,  or  the  like,  situatea  in  particular  local  divi- 
sions. Upon  this  point,  I  concur  with  the  views  ex- 
pressed in  the  opinion  given  in  the  Supreme  Court.'* 

The  ruling  was  followed  in  People  v.  Davis,  61 
Barb.  (N.  Y.)  456,  and  in  Bretz  v.  Mayor  etc.,  6  Rob. 
(29  N.  Y.  Super.  Ct.)  325,  and  other  cases. 

The  question  here  discussed  has  recently  been  ex- 
haustively briefed,  and  the  subject  of  an  elaborate 
opinion  by  Mr.  Justice  Bean  in  State  v.  Savage, 
mte,  p.  53  (184  Pac.  567),  and  to  that  opinion  we  still 
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adhere,  notwithstanding  the  able  argument  of  coun- 
sel for  the  appellant  upon  the  rehearing.  Many  au- 
thorities might  be  cited  which  take  a  contrary  view. 
Indeed,  these  equal,  if  they  do  not  exceed,  in  num- 
ber those  cited  as  sustaining  the  views  herein  ex- 
pressed; but  an  application  of  them  to  the  situation 
in  this  state  lead  to  the  absurd  consequence  that  it 
would  be  utterly  impossible,  by  an  act  applying  gen- 
erally to  all  the  streams  in  the  state,  to  give  any 
adequate  protection  to  the  fishing  industry  of  the 
state. 

4.  It  is  needless  to-  say  that  the  fishing  interest  is 
of  large  importance  in  the  industries  of  Oregon. 
The  production  of  cereals  at  present  brings  in  a 
greater  gross  income,  but  involves  a  gradual  de- 
crease in  the  fertility  of  the  soil.  The  sheep  and 
cattle  raising  industry  is  a  great  income  producer, 
but  with  each  succeeding  year  the  pastures  are  de- 
nuded and  in  some  localities  they  tend  to  approach 
a  condition  of  barrenness.  Not  so  the  fishing  indus- 
try. The  miharvested  sea  is  its  pasture,  and  at 
trifling  expense,  comparatively,  it  can  be  main- 
tained forever  in  its  original  productiveness,  and 
has  brought  and  is  still  bringing  into  the  state  mil- 
lions of  dollars  annually,  the  greater  part  of  which 
is  **  clear  gain.'^  These  conditions,  added  to  the 
legal  considerations  above  set  forth,  should  make 
courts  cautious  in  reversing  the  policy  of  many 
years,  and  by  a  narrow  construction  of  constitu- 
tional provisions  to  declare  the  legislation  now  on 
our  statute  books  violative  of  our  fundamental  law, 
and  thereby  throw  into  hopeless  confusion  that  sys- 
tem of  legislation  which,  while  far  from  perfect  in 
detail,  has  sufficed  to  maintain  the  integrity  of  a 
great  industry. 

06  Or.— 7 
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The  constitutional  objections  being  disposed  of  we 
recur  to  the  other  objections  urged. 

5,  6.  The  first  has  reference  to  the  sufficiency  of 
the  complaint.  It  is  claimed  that  the  complaint  was 
so  drawn  as  to  apply  either  to  the  offense  denounced 
by  Chap.  49,  Laws  1915,  supra;  or  to  Chap.  362, 
Laws  1917,  before  quoted,  the  offense  under  the  first 
of  these  statutes  being  within  the  jurisdiction  of  a 
justice  of  the  peace  to  punish,  while  under  the  latter 
statute  the  justice  has  only  jurisdiction  to  comibit 
the  defendant  for  trial  in  the  Circuit  Court.  The 
transcript  is  incomplete  as  to  what  occurred  in  the 
Justice's  Court,  no  record  of  these  proceedings  ap- 
I>earing  here,  but,  as  this  defect  could  be  supplied, 
we  assume  the  statement  in  defendant's  brief  to  be 
correct,  for  the  purpose  of  this  opinion,  from  which 
we  gather  that  there  was  indorsed  on  the  complaint 
the  words:  "Sec.  1,  Chap.  362,  Laws  1917.  For  pen- 
alty. Chap.  31,  Laws  1919.'' 

A  demurrer  was  interposed  for  the  reasons: 
(1)  That  the  court  had  no  jurisdiction  to  try  the 
case;  and  (2)  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  crime.  This  demurrer  being 
overruled,  the  brief  states,  and  we  assume  the  fact 
to  be,  that  the  district  attorney,  by  leave  of  the  cburt, 
scratched  out  the  indorsement  above  noted  and  made 
the  following  indorsement:  *'Sec.  1,  Chap.  49,  Laws 
1915.    For  penalty,  Chap.  31,  Laws  1919." 

Upon  appeal  the  same  demurrer  was  interposed, 
and  was  overruled.  The  demurrer  did  not  raise  the 
question  discussed  here,  which  is  that  the  complaint 
stated  two  offenses  and  was  therefore  indefinite  as 
to  the  particular  offense  charged,  or  that  the  com- 
plaint charged  more  than  one  crime.  That  objec- 
tion could   only  have  been  raised  by  a   demurrer 
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under  Section  1491,  L.  0.  L.,  subds.  2  or  3,  The  in- 
dorsements on  the  complaint  were  not  required  by 
law  and  amonnted  to  nothing  for  any  purpose.  The 
defendant  pleaded  not  guilty  and  was  tried  and  sen- 
tenced to  pay  a  fine  of  $100  in  the  Justice  *s  Court, 
and  it  suflSciently  appears  that  he  was  tried  for  the 
offense  described  by  Section  5257,  L.  0.  L.,  as 
amended  by  Chap.  49,  Laws  1915. 

7,  8.  It  is  also  claimed  that  there  is  no  evidence 
that  defendant  was  operating  a  set-net.  The  evi- 
dence indicates  that  Hoquarton  Slough  is  a  tidal 
tributary  to  Tillamook  Bay;  that  on  the  occasion  of 
the  arrest  of  defendant  he  was  found  about  mid- 
night, and  at  low-water  slack,  with  a  gill-net  fas- 
tened at  one  end  to  a  snag  and  extending  more  than 
two  thirds  of  the  distance  across  the  stream,  then 
making  an  acute  angle  back  across  the  stream,  and 
back  and  across  again  at  another  angle  to  defend- 
ant's boat,  thus  giving  the  general  appearance  of 
three  nets,  each  extending  more  than  two  thirds  of 
the  way  across  the  stream.  The  defendant  claimed 
to  be  washing  his  net,  but  the  state's  witnesses  saw 
no  appearance  of  washing,  and  he  took  in  the  net 
immediately  after  they  accosted  him.' 

A  drift-net  is  a  net  with  both  ends  free  to  drift 
with  the  current.  A  set-net  is  one  fastened  at  one 
or  both  ends,  so  the  whole  net  cannot  drift  with  the 
current,  and,  notwithstanding  this,  be  in  a  condition 
to  take  fish.  -  In  the  slack  condition  of  the  water  at 
the  time  of  the  alleged  offense,  the  manner  in  which 
the  net  was  fastened  made  it  just  as  capable  of  tak- 
ing fish  as  if  both  ends  had  been  made  fast.  The 
jury  was  the  judge,  under  the  circumstances  de- 
tailed, as  to  whether  defendant's  statement,  that  he 
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was  washing  his  net  was  true,  and  it  evidently  re- 
jected that  theory. 

The  judgment  of  the  lower  court  is  aflSrmed. 

Affirmed. 

Bean,  Johns  and  Bennett,  JJ.,  concur. 


Argued  July  9,  affirmed  September  9,  1919,  rehearing  denied  April 

27,  1920. 

COFFEY   V.    NORTHWESTERN    HOSPITAL 

ASSN.» 

(183  Pac.   762;    189   Pac.   407.) 

Bvldence — ^PreBomption  of  Receipt  of  Mailed  Ltftter. 

1.  There  is  a  strong  presumption  that  a  letter  or  postal  card 
marked  and  addressed  to  defendant,  and  mailed  bj  plaintiff,  was 
received  bj  the  defendant,  and  whether  this  presumption  was  over- 
come by  defendant's  evidence  was  a  question  of  fact  for  the  jury. 

[As  to  the  presumption  of  the  receipt  of  letter,  see  note  in 
Ann.  Gas.  1917E,  1058.  As  to  rebuttal  of  the  presumption  of 
receipt  of  letter,  see  notes  in  4  Ann.  Cas.  956;  Ann.  Gas. 
1912D,  1065.] 

ContractB — On  Befnsal  of  Hospital  Treatment  Under  Contract  An- 
otlLer  Begnest  Unnecessary. 

2.  Where  defendant  hospital  association,  which  had  contracted 
to  furnish  medical,  surgical,  and  hospital  service  to  plaintiff  in 
case  of  illness,  in  replying  to  plaintiff's  request  for  care  and  ser- 
vice virtually  refused  to  treat  plaintiff  on  the  ground  that  her  dis- 
ease was  chronic,  and  not.  subject  to  treatment  under  the  contract, 
plaintiff  was  relieved  from  making  further  requests*  for  treatment. 

Contracts — WhetHer  Plaintiff  had  Chronic  l>iaea6e  Within  Contract 
for  Treatment,  for  Jury. 

3.  In  an  action  for  breach  of  a  contract  to  render  plaintiff 
medical  and  surgical  treatment  and  furnish  hospital  facilities 
whether  plaintiff's  ailment  was  chronic,  and  therefore  not  covered 
by  the  contract,  was  a  question  of  fact  for  the  jury,  a  chronic  dis- 

*0n  mental  suffering  as  element  of  damages  against  physician 
or  surgeon,  see  note   in  51  !■.  K.  A.   (N.  8.)   36.  Bspobter, 
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M8e  being  one  of  long  duration^  or   characterized   by  slowly  pro*^ 
greeiive   symptoms. 

Contracts — ^Failure  to  Pay  ABsessment  not  Breach  of  Oontract. 

4.  In  an  action  for  breach  of  a  contract  to  furnish  medical  and 
liospital  services,  the  fact  that  plaintiff  did  not  pay  an  assessment 
when  due  is  immaterial,  where  the  contract  provided  that  ''no  can- 
cellation of  membership  shsJl  be  made  while  the  member  ia  sick/' 
and  plaintiff  was  ill  at  such  time. 

Contracts— liimltiiig    Place    for    FurnlBliixig    Medical    Services    not 
Anthozised  by  Oontract. 

5.  In  an  action  for  breach  of  a  contract  by  defendant  hospital 
association  to  furnish  free  hospital  services  where  a  hospital  is 
provided,  and  free  medical  and  surgical  treatment,  without  speci- 
fication as  to  place  to  be  rendered,  heid,  that  an  instruction  that, 
under  the  terms  and  conditions  of  the  contract,  defendant  was  not 
bound  to  render  services  to  plaintiff  outside  of  the  city  and  county 
in  which  defendant  hospital  was  located  was  properly  refused. 

I  ON   PETITION   FOE   REHEARING. 

Damagee— Inference  of  Physical  Buffering  ftom  Nonperformance  of 
Contract  for  Medical  Services  Held  Justified. 

6.  The  fact  of  plaintiff's  speedy  relief  when  finally  she  was  able 
I  to  get  medical  assistance  held  to  justify  inference  that  she  suffered 
I               physical  pain  through  nonperformance  by  defendant  of  its  contract 

to  furnish  her  medical  and  hospital  service. 

Damages— Mental  Suffering  With  Physical  Pain  Element  of  Dam- 
age. 

7.  Mental  anguish  concomitant  with  physical  pain  suffered 
through  breach  of  contract  to  furnish  medical  and  hospital  ser- 
Tice  is  an  element  of  damages. 

Damages — ^Mental   Suffering   as   Element   of   Damage  Held   Within 
Contemplation  of  Parties  to  Contract  for  Medical  Care. 

8.  That  a  resort  to  charity,  with  accompanying  humiliation  and 
mental  anguish,  might  result  to  plaintiff  from  failure  of  defendant 
to  keep  its  contract  to  furnish  plaintiff  medical  and  hospital  ser- 
vices in  case  of  sickness  was  a  contingency  naturally  within  the 
contemplation   of  both   parties. 


From  Multnomah:  Robbbt  G.  Morbow,  Judge. 

Department  1. 

This  is  an  action  for  breach  of  a  contract  to  furnish 
plaintiff  medical  and  surgical  services  in  case  of  ill- 
ness. The  terms  of  the  contract,  or  policy,  so  far  as 
they  relate  to  this  case,  are  as  follows : 
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*' Class  B.  Contract  No.  5204. 

"Northwestern  Hospital  Association  of  the  State  of 

Oregon. 

**In  consideration  of  a  membership  fee  of  One 
Dollar,  and  of  Fifty  Cents  a  month  dues,  the  North- 
western Hospital  Association  of  the  State  of  Oregon, 
hereby  agrees  to  care  for  Mrs.  C.  W.  Dennis,  resid- 
ing at  Portland,  Oregon,  in  case  of  sickness  or  acci- 
dent, by  fnmishing  her  with  Medical,  Surgical  and 
Hospital  Services,  as  provided  herein.  This  agree- 
ment is  entered  into,  upon  the  consideration  that  the 
memjjer  shall  strictly  comply  with  her  part  of  the 
provisions  and  conditions  herein  contained,  or  en- 
dorsed hereon. 

**  Article  I.  Hospital  services,  where  provided  by 
the  Association,  such  hospital  service  not  to  exceed 
one  hundred  days  when  caused  by  any  one  iUness 
or  injury,  but  after  the  expiration  of  said  i)eriod, 
necessary  treatment  may  be  continued  outside  of  the 
hospital  for  six  months  subject  to  the  conditions  of 
this  agreement. 

''Article  H.  Necessary  medical  and  surgical 
treatment  y  any  one  of  the  physicians  on  the  Med- 
ical Staff  of  the  Association,  shall  be  furnished  free, 
subject  to  the  conditions  of  this  agreement,  limited 
to  six  months. 

*' Article  IH.  All  necessary  drugs  and  prescrip- 
tions are  furnished  free,  when  prescribed  by  any 
member  of  the  Medical  Staff  of  the  Association,  sub- 
ject to  the  conditions  of  this  agreement.  *  * 

**  Article  VI.  Free  ambulance  service  will  be  fur- 
nished members,  when  necessary,  at  any  point  within 
corporate  limits  of  Portland,  Oregon. 

**  Article  VII.  All  applicants  for  membership 
shall  subject  themselves  to  an  examination  by  some 
member  of  the  Medical  Staff  of  the  Association,  if 
deemed  necessary,  before  being  received  into  mem- 
bership, whicb  examination  will  be  furnished  free  of 
charge  to  applicants. 

**  Article  VIH.  This  agreement  does  not  cover 
Pregnancy,  Insanity,  Venereal,  Alcoholic,  Narcotic, 
or  Chronic  Diseases,  nor  persons  a£3icted  with  Can- 
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cer,  and  the  Association  is  under  no  obligations  to 
treat  any  of  said  troubles  or  diseases.  *  * 

** Article  X.  The  Association  may  cancel  this 
agreement  at  any  time  by  a  written  notice  served 
upon  the  member  personally  to  that  effect,  or^  by 
letter  sent  by  registered  mail  to  her  address,  for  just 
and  due  reasons,  and  by  returning  to  said  member 
the  balance  of  any  monthly  fees  paid,  but  no  can- 
cellation of  membership  shall  be  made  while  the 
member  is  sick,  or  under  treatment  by  the  Associa- 
tion, for  any  reason. 

"Article  XL  Notice  of  the  injury  or  illness  of 
any  member  must  be  given  to  the  association  as  soon 
as  possible  after  the  inception  of  such  illness  or  in- 
jury, if  the  member  deems  such  illness  or  injury  of 
sufficient  importance  to  need  treatment. 

"Article  XH.  No  erasures  nor  changes  in  this 
agreement  or  waiver  of  any  of  its  agreements,  shall 
be  valid,  unless  added  hereto  in  writing  and  signed 
by  the  President  and  Secretary  of  the  Association, 
and  the  Association  will  not  be  bound  by  any  law- 
ful statements  of  any  kind  Or  nature.*' 

The  plaintiff  paid  her  first  dues  and  received  her 
contract  on  October  15,  1911,  and  on  October  25, 
1915,  became  sick  at  Eugene,  Oregon,  and  sent  a  pos- 
tal card  by  mail  to  defendant  at  Portland,  Oregon, 
stating  that  fact  and  demanding  treatment.  The 
card  was  not  replied  to  and  defendant's  oflScers  and 
agents  testify  that  it  was  never  received.  On 
November  4,  1915,  plaintiff  wrote  to  defendant  as 
follows : 

"N.  W.  Hospital  Assn., 
**  Portland,  Oregon. 
**  Early  in  the  week  I  sent  an  imperative  call  for 
help.  I  am  sick  and  have  no  money  for  medicine 
or  doctor.  Have  been  in  bed  almost  a  week.  It  is 
a  shame  you  have  allowed  me  to  lay  and  suffer  with- 
out making  any  effort  to  assist  me.  If  this  is  your 
care  of  the  sick  away  from  home  I  don't  care  to 
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spend  anything  more  on  my  membership,    I  .m  a 

very  sick  woman  and  needing  help.    You  have  en- 
tirely ignored  my  card  and  call  for  help. 

*^No.  116  E.  9th  St.,  Eugene,  Ore. 
*'I  want  to  hear  at  once.'* 

On  November  5th,  defendant  wrote  as  follows: 

**  Portland,  November  5,  1915. 
'*Mrs.  C.  W.  CoflPey, 
*ai6  East  9th  St., 
''Eugene,  Oregon. 
**Dear  Madam: 

*'We  are  in  receipt  of  your  letter  of  the  4th  inst., 
and  in  reply  will  say  that  we  did  not  receive  a  card 
from  you,  therefore  do  not  have  any  idea  what  is  the 
matter  with  you. 

**We  do  not  have  doctors  at  Eugene,  but  if  there 
is  anything  we  can  do  for  you  from  this  oflSce,  we 
will  gladly  do  so.  Or  if  you  care  to  come  to  Port- 
land we  will  take  care  of  you. 

''Yours  very  truly, 
**  Northwestern  Hospftal  Assn., 
"By  R.  C.  Powell,  Manager." 

On  November  15th  plaintiff  caused  her  daughter 
to  write  the  following  letter  to  Dr.  W.  E.  Stewart, 
who  was  the  principal  physician  of  the  defendant 

"Eugene,  Ore.,  Nov.  15,  1915. 
"Dr.  W.  E.  Stewart, 
"Dear  Sir  and  Friend: 

"I  am  writing  this  for  mamma.  She  has  been 
lying  in  bed  very  sick  for  two  weeks.  Has  suffered 
intensely  but  has  not  called  a  doctor  because  she  has 
no  means.  Could  not  sit  up  long  enough  to  write  to 
you.  Today  she  had  to  call  a  doctor  for  an  exami- 
nation. I  will  tell  you  how  she  has  suffered,  what 
grandma  has  done  for  home  nursing,  and  lastly, 
what  the  doctor  said. 

"Mama  has  been  working  in  a  department  store 
here,  and  has  been  doing  her  own  house  work.    She 
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was  out  of  bed  at  six-thirty  and  never  retired  until 
eleven.  On  her  feet  continuously  all  those  hours. 
The  store  work  was  very  hard;  stooping  and  bend- 
ing all  that  time.  Last  week  she  suffered  untold 
agony  with  her  left  side.  At  the  close  of  the  week  she 
went  home  and  to  bed.  The  left  ovary  was  so  pain- 
ful she  could  not  stand  the  weight  of  the  hand  on 
it  Could  not  relax  the  sphincter  muscle  for  a  bowel 
movement  without  screaming.  Could  not  urinate 
without  intense  pain,  and  getting  down  on  her  hands 
and  knees.  All  night  long  she  was  bathed  in  perspi- 
ration, even  her  hands  being  soaking  wet.  She  had 
no  appetite.  Grandma  is  here.  She  placed  hot 
fomentations  of  turpentine  over  the  left  ovary,  first 
thoroughly  cleansing  her  bowels,  later  giving  Cap- 
togen  tablets.  During  the  time  her  monthly  period 
came.  She  had  been  having  a  bad  discharge  all  the 
time  and  taking  salt  douches  for  it.  Taking  her 
cleansing  douche  after  her  monthly,  upon  removing 
the  douche  point  found  it  covered  with  pus.  Since 
then  her  napkins  has  been  daily  covered  with  pus. 
Pain  around  the  rectum  and  vagina  simply  madden- 
ing. 

'*To  day  Dr.  Scaife,  of  Eugene,  made  an  examina- 
tion and  found  her  in  a  terrible  shape.  He  says  the 
left  tube  is  pusy,  and  ovary  and  tube  will  have  to 
be  removed.  Says  he  is  very  fearful  of  peritonitis. 
Uterus  is  out.  He  packed  her  with  cotton  and 
melieme,  gave  her  two  kinds  of  medicine  to  take, 
one  a  capsule  the  other  a  liquid,  taken  alternately 
every  one  and  one-half  hours.  Told  h^r  he  would 
do  what  he  could  but  did  not  encourage  her.  She 
asked  when  she  would  go  back  to  work  and  he  told 
her  *Not  at  all.'  She  will  have  to  be  operated  on. 
Mr.  Powell  wrote  her  last  week  to  come  home  and 
the  N.  W.  H.  A.  would  take  care  of  her.  She  wants 
you  to  attend  to  the  operation  yourself.  Arrange 
with  the  Good  Samaritan  Hospital  and  get  a  bed  m 
Ward  H.  H.  Get  arrangements  made  and  let  us 
know  at  once.  Mama  will  go  straight  from  train  to 
hospitaL 
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**  Trusting  that  everything  has  been  made  plain 
and  that  we  will  hear  from  you  at  once,  I  am, 

**Your  truly, 

^'Mrs.  L.  E.  Henika. 
•'Address,  Mrs.  C.  W.  Coflfey, 
**Apt.  6,  11&  E.  9th  St., 
**  Eugene,  Ore. 
**P.  S. — ^Doctor  says  the  perspiration  is  caused  by 
toxine  poisoning  from  the  pus,  and  would  be  very 
serious  if  the  perspiration  should  stop. 

To  which  defendant  answered  as  follows: 

**  November  16,  1915. 
•'Mrs.  C.  W.  Coflfee, 
^*116  East  9th  St., 
**  Eugene,  Oregon. 
*'Dear  Madam: 

**Your  letter  to  Dr.  W.  E.  Stewart  was  referred 
to  me  and  in  reply  will  say  that  you  have  been  ex- 
amined by  our  physicians  for  this  condition,  and 
upon  their  advice  I  will  inform  you  that  this  condi- 
tion has  been  chronic  with  you  for  some  years  be- 
fore entering  the  Hospital  Association,  and  does  not 
come  under  our  contract;  however,  if  you  desire  to 
come  to  Portland  and  have  our  doctors  examine  you, 
and  if  it  is  a  case  that  comes  under  the  Hospital 
Association's  contract,  we  will  be  glad  to  take  care 
of  you. 

**  Tours  very  truly, 
**  Northwestern  HospiTAii  Assn.,' 
*^By  R.  C.  Powell,  Manager.*' 

On  November  26,  1915,  plaintiff  wrote  inclosing 
dues  from  November  15th  to  December  15th,  and  on 
the  27th  the  money  was  returned  with  a  note  stating 
the  plaintiff's  contract  had  been  canceled  for  non- 
payment of  dues.  On  February  9,  1916,  plaintiff 
brought  this  action,  alleging  compliance  on  her  part 
with  all  the  conditions  of  the  contract  and  failure 
and  refusal  on  the  part  of  the  defendant,  after  no- 
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tice  and  request,,  to  furnish  the  necessary  medical, 
surgical  and  hospital  services,  as  required  by  the 
contract.  The  complaint  further  alleged  that  plain- 
tiff had  been .  unable  to  procure  such  services  else- 
where and  that  by  reason  thereof  the  plaintiff  had 
been  damaged  in  the  sum  of  $750,  which  she  claimed 
was  the  reasonable  cost  and  value  of  the  medical, 
surgical  and  hospital  services  necessary  to  treat  and 
cure  plaintiff  of  her  sickness  and  disease.  Then  fol- 
lows the  following  allegation: 

"That  notwithstanding  the  defendant  was  in- 
formed and  well  knew  at  the  time  plaintiff  entered 
into  the  aforesaid  contract  with  the  defendant,  that 
in  entering  into  the  aforesaid  agreement  with  de- 
fendant, plaintiff  was  providing  herself  with  expert 
medical  services  in  event  plaintiff  became  afflicted 
with  sickness  or  disease  in  the  future,  and  to  pro- 
tect and  prevent  herself  from  becoming  an  object  of 
charity  in  such  event,  and,  notwithstanding,  that  at 
the  time  plaintiff  notified  defendant  ^  of  her  said 
sickness,  as  aforesaid,  defendant  was  informed  and 
well  knew  that  plaintiff  was  wholly  without  money 
or  funds,  and  was  unable  to  seaure  the  money  or 
funds  with  which  to  procure  medical,  surgical  and 
hospital  services  to  treat  her  aforesaid  sickness  and 
disease,  said  defendant  failed  and  refused  to  give, 
furnish  or  render  plaintiff  with  medical,  surgical 
and  hospital  services,  as  aforesaid,  and  by  reason 
thereof  plaintiff  was  compelled  to  make  application 
to  the  County  Court  of  Lane  County,  Oregon,  for 
medical  and  surgical  services. and  also  for  hospital 
services  to  treat  her  said  sickness  and  relieve  her- 
self from  bodily  pain  and  suffering,  but  the  County 
Court  of  Lane  County  refused  to  give  plaintiff  said 
medical  services  for  the  reason  that  plaintiff  had  not 
been  a  resident  of  Lane  County  for  six  months  prior 
to  her  aforesaid  application  for  said  services,  and 
by  reason  thereof  plaintiff  has  been  unable  to  pro- 
cure treatment  for  her  said  disease  and  sickness  and 
relieve  herself  from  bodily  pain  and  suffering  and 
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has  thereby  sustained  and  does  now  sustain  «*eat 
bodily  suffering,  humiliation  and  mental  anguisn,  to 
her  damage  in  the  further  sum  of  $2,000/^ 

The  complaint  concludes  with  a  prayer  for  $2,750 
damages. 

Defendant  answered,  admitting  its  corporate  ca- 
pacity and  the  execution  of  the  contract,  denying 
that  plaintiff  had  paid  her  monthly  assessments  and 
dues  as  therein  stipulated;  denied  on  information 
and  belief  the  allegations  as  to  plaintiff  ^s  sickness, 
and  denied  generally  every  other  allegation  of  the 
complaint,  except  the  allegation  that  it  had  canceled 
the  contract. 

For  a  further  and  separate  defense  defendant  al- 
leged that  it  had  at  all  times  been  ready  and  willing 
to  take  care  of  plaintiff,  in  strict  accordance  with 
its'  contract,  but  that  plaintiff  never  applied  for 
treatment  at  Portland,  Oregon,  and  that  if  she  had 
been  sick  and  needed  treatment  she  never  notified 
defendant,  and  the  defendant  did  not  know  she  was 
sick  and  needed  treatment  in  Portland,  Oregon ;  that 
about  the  fifteenth  day  of  November,  1915,  plainti:^ 
wrote  from  Eugene,  or  caused  a  letter  to  be  written 
by  her  daughter,  stating  that  plaintiff  'was  sick  and 
needed  treatment,  and  the  association  inunediately, 
and  on  November  16,  1915,  wrote  plaintiff  that  if  she 
would  come  to  Portland  and  have  the  hospital  doc- 
tors examine  her,  and  her  sickness  was  such  as  came 
within  the  terms  of  their  contract  with  her,  the  de- 
fendant would  be  glad  to  take  care  of  her.  Plain- 
tiff wrote  some  two  or  three  letters  from  Eugene, 
but  was  informed  that  the  defendant  had  no  doctors 
in  Eugene  and  that  if  she  wanted  an  examination 
and  if  necessary  treatment,  she  must  come  to  Port- 
land, Oregon,  where  defendant  was  prepared  to  take 
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care  of  its  members,  but  defendant  alleges  that  it 
has  not  heard  from  said  plaintiff  since  November  27, 
1915,  and  the  plaintiff  was  then  in  Eugene,  and  this 
defendant  had  no  knowledge  that  plaintiff  had  come 
to  Portland  until  served  with  the  papers  in  this 
action;  that  plaintiff  well  knew  that  the  defendant 
could  not  and  would  not  treat  her  at  Eugene,  as 
she  states  in  paragraph  '^V  of  her  complaint,  and 
she  was  accordingly  notified  of  that  fact  and  re- 
quested to  come  to  Portland,  and  the  association 
would  take  care  of  her,  but  that  she  never  did  call 
for  help  in  any  way  at  Portland,  Oregon,  but  began 
this  action  without  having  first  demanded  treatment 
at  Portland,  Oregon;  that  plaintiff  failed,  neglected 
and  refused  to  make  her  monthly  payment  for  dues 
for  the  month  ending  November  15,  1915,  and  her 
contract  with  the  association  was  thereby  terminated, 
canceled  and  annulled,  and  plaintiff  was  so  notified 
in  writing  that  her  policy  was  canceled  and  annulled, 
and  that  at  the  time  said  notice  was  so  given  the 
plaintiff  she  was  not  under  treatment  by  defendant. 
The  new  matter  being  put  at  issue  by  an  appro- 
priate reply,  the  case  came  to  trial  and  there  was  a 
verdict  and  judgment  for  plaintiff  for  $1,500,  from 
which  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  D.  Christensen. 

For  resjwndent  there  was  a  brief  and  an  oral 
argument  by  Mr.  William  P.  Lord. 

McBEIDE,  d  J.— 1.  Plaintiff's  evidence  tended  to 
show  that  she  was  taken  sick,  as  alleged  in  the  com- 
plaint, and  that  she  mailed  a  card  to  defendant,  as 
alleged.     There  is  a  strong  presumption  that  a  let- 
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ter  80  marked  was  received,  and  whether  this 
presumption  wa»  overcome  by  the  evidence  of  de- 
fendant was  a  question  of  fact  for  the  jury.  The 
receipt  of  the  letter  of  November  15tb  is  admitted 
by  defendant,  in  which  the  condition  of  the  plaintiff 
was  fully  described,  and  there  is  no  question  raised 
in  the  testimony  that  it  was  not  substantially  a  cor- 
rect statement  of  her  condition. 

2.  The  reply  was  substantially  a  refusal  to  treat 
her  under  the  contract  for  the  disease  under  which 
she  was  suffering,  upon  the  ground  that  it  was 
chronic  and  therefore  not  within  the  contract.  It 
said  in  effect,  **Your  disease  is  chronic  and  not  sub- 
ject to  treatment  under  our  contract,  but  come  down 
and  if  we  find  it  is  not  chronic  we  will  treat  you/' 
No  person  in  plaintiff's  then  condition  would  have 
gone  after  having  been  informed  that  if  she  had  the 
sickness  which  she  claimed  to  have  had  she  would 
not  be  treated.  Defendant  claimed,  then,  claimed  at 
the  trial,  and  claims  here  that  plaintiff  was  afflicted 
with  a  chronic  disease  which  it  was  not  required  to 
treat,  and  it  is  plain  that  if  she  had  gone  to  defend- 
ant after  receiving  this  letter  it  would  have  declined 
to  treat  her.  If  the  trouble  was,  in  fact,  a  chronic 
one,  defendant  was  justified;  otherwise,  its  refusal 
was  a  breach  of  the  contract  which  renders  it  liable 
in  damages. 

3.  The  evidence  introduced  as  to  the  disease  from 
which  plaintiff  was  suffering  indicates  that  in  1910 
plaintiff  suffered  from  prolapsus  uteri,  and  that  as 
a  result  of  an  operation  she  was  completely  cured 
of  that  trouble  and  was  in  sound  health  when  she 
became  a  party  to  the  contract  with  defendant;  that 
this  condition  continued  for  about  two  and  a  half 
years ;  that  later,  when  plaintiff  did  hard  work  or  lift- 
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ing,  she  had  temporary  prolapsus,  but  that  her  con- 
dition ^  always  becomes  normal  upon  ceasing  such 
work.  The  eflFect  of  plaintiff's  testimony  is,  that  she 
has  had  frequent  attacks  or  recurrences  of  the 
trouble  at  intervals,  produced  by  overwork  or  lifting, 
but  that  the  trouble  is  not  continuous.  The  evidence 
on  behalf  of  plaintiff  indicates  that  she  is  much 
more  susceptible  to  attacks  of  this  character  than 
the  ordinary  woman,  but  this  fact  alone  does  not 
render  the  disease  chronic. 

It  is  a  fact  well  known  even  to  laymen  that  there 
are  persons  whose  bones  are  so  brittle  from  disease 
or  malnutrition,  that  they  are  broken  by  blows  or 
falls  which  would  do  no  particular  injury  to  a  per- 
son whose  bones  are  normal;  but  it  does  not  follow 
that  such  persons  have  chronic  broken  arms  or  legs. 
Some  persons  are  poisoned  by  the  slightest  contact 
with  poison  ivy  while  others  are  not  at  all  affected 
by  it;  but  it  does  not  follow  that  the  susceptible  per- 
son is  aflBicted  with  chronic  ivy  poisoning. 

It  appears  here  that  plaintiff's  first  attack  was 
cured  in  three  weeks  by  an  operation;  that  she  re- 
mained in  good  health  for  over  two  years,  and  that 
subsequent  attacks  were  cured  by  avoiding  the 
causes  which  produced  them.  A  chronic  disease  is 
one  of  long  duration  or  characterized  by  slowly  pro- 
gressive symptoms:  Section  2,  Words  &  Phrases, 
"Chronic."  Whether  plaintiff's  ailment  was  chronic 
was  a  question  of  fact  for  the  jury,  who  were  in- 
structed in  substance  that  the  burden  of  proof  was 
upon  the  plaintiff  to  show  that  she  was  not  suffering 
from  a  chronic  ailment. 

4.  The  fact  that  plaintiff  did  not  pay  her  assess- 
ment due  on  November  15th  is  immaterial,  as  Arti- 
cle X  of  the  contract  provides  that  "No  cancellation 


112  COFTET  V.  NOBTHWESTERN   HOSPITAL  ASSN.      [96  Of. 

of  Membership  shall  be  made  while  the  member  is 
sick,  or  mider  treatment  by  the  association,  for  any 
reasons/' 

5.  It  is  nrged  the  court  erred  in  not  giving  the 
following  instruction  requested  by  defendant: 

*'You  are  further  instructed  that  under  the  terms 
and  conditions  of  the  contract  herein  the  defendant 
was  not  bound  to  render  any  services  to  the  plaintiff 
outside  of  the  City  of  Portland,  Multnomah  Coimty, 
Oregon/* 

It  is  a  forced  construction  of  the  contract  to  say 
that  it  requires  defendant  to  render  services  in  the 
City  of  Portland  only.  Article  I  of  the  contract 
stipulates  for  furnishing  hospital  services  **  where 
provided/*  by  which  we  understand  that  such  ser- 
vices were  to  be  rendered  only  where  the  defendant 
had  provided  hospitals;  but  Article  11  provides  for 
medical  or  surgical  services  by  any  one  of  the  phy- 
sicians of  the  association  staff,  and'  does  not  limit 
such  services  to  a  place  where  hospitals  have  been 
provided.  Three  things  are  promised  the  members 
of  the  association:  (1)  Free  hospital  service  where 
a  hospital  is  provided;  (2)  free  medical  treatment 
without  any  specification  as  to  where  it  is  to  be  ren- 
dered, and  (3)  free  surgical  treatment  under  the 
same  conditions.  In  addition  to  this  defendant  had 
practically  refused  to  treat  plaintiff  for  prolapsus 
anywhere,  and  had  unlawfully  canceled  its  contract 
with  her  while  she  was  sick,  so  it  is  in  no  position 
to  claim  immunity  because  plaintiff  did  not  come  to 
Portland  to  receive  their  refusal  to  treat  her. 
Plaintiff's  final  demand  was  for  treatment  in  Port- 
land, coupled  with  an  offer  to  come  to  Portland  to 
be  treated.  Defendant's  response  was  a  refusal  to 
treat  her  in  Portland  for  the  disease  from  which 
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she  was  suffering,  coupled  with  a  crafty  invitation 
to  come  and  be  examined  and  treated^  in  case  defend- 
ant found  that  she  was  afflicted  with  some  different 
ailment  than  that  from  which  she  claimed  to  be  suf- 
fering; and  with  the  assumption  that  if  she  were 
suffering  from  the  ailment  desci^ibed  in  her  com- 
munication, she  would  not  be  entitled  to  the  treat- 
ment stipulated  in  the  contract. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Apfibmsd. 

BuENETT^  Benson  and  Habbis,  JJ.,  concur. 


Denied  April  27,  IMO. 

Petttion  fob  Beheabing. 

(189  Pac.  407.) 

This  is  a  petition  for  rehearing. 

It  is  contended  that  the  court  failed  to  pass  upon 
the  question  of  the  measure  of  damages  argued  in 
defendant's  original  brief,  and  in  an  able  and  plaus- 
ible brief  accompanying  the  petition  for  rehearing, 
defendant  makes  the  point  that  a  mere  breach  of 
the  contract  set  forth  in  the  complaint,  even  if  un- 
justifiable, would  not  of  itself  authorize  plaintiff  to 
recover  for  physical  pain  and  mental  anguish,  be- 
cause, in  addition  to  showing  such  breach,  she  would 
be  required  to  show  that  she  suffered  physical  pain 
as  a  consequence  thereof,  and  not  in  consequence  of 
the  disease. 

Defendant's  argument  is  best  stated  in  the  follow- 
ing excerpts  from  the  brief  on  petition  for  rehear- 
ing: 

86  Or.-^ 
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**I  want  to  point  out  to  the  court  that  nowhere  in 
the  complaint  is  there  an  allegation  to  that  eflfect 
and  there  is  not  one  scintilla  of  evidence  upon  the 
point.  Mrs.  Coffey  testified  that  she  had  suffered 
great  pain,  but  it  is  clear  that  she  suffered  this  pain, 
not  because  of  the  breach  of  the  contract,  but  be- 
cause of  the  trouble  with  which  she  was  afflicted.  No 
physician  was  placed  on  the  stand  to  show  that  it 
was  possible  in  any  way  to  allay  her  suffering.  In 
fact,  it  is  clear  from  the  testimony  of  Dr.  Leonard 
that  there  was  nothing  that  would  have  relieved  the 
plaintiff  outside  of  an  operation,  and  that  rest  and 
lying  in  bed  was  the  only  treatment  that  could  other- 
wise be  administered. 

''Assuming,  further,  for  the  sake  of  argument  that 
the  plaintiff  has  shown  that  the  defendant  breached 
the  contract,  the  defendant  should  not,  and  could  not 
legally  be  asked  to  respond  in  damages  beyond  an 
amount  naturally  flowing  from  the  breach,  and 
which  is  justified  by  the  evidence.  To  permit  a  re- 
covery on  any  other  groxmd  is  a  violation  of  all  the 
estabushed  rules  of  law  and  evidence,  and  has  the 
effect  to  judicially  outlaw  the  appellant.  We  can 
see  no  reason  why  any  different  rule  should  apply  in 
this  case  than  in  any  other  similar  contract  action.*' 

Beheabinq  Denied. 

Mr.  C.  D.  Christensen,  for  the  petition. 

Mr.  William  P.  Lord,  contra. 

MoBEIDE,  C.  J. — It  may  be  conceded,  for  the 
purposes  of  this  case,  that  in  the  absence  of  any  evi- 
dence tending  to  show  that  plaintiff's  sufferings 
were  prolonged  by  defendant's  breach  of  its  con- 
tract, she  would  not  be  permitted  to  recover  for  phy- 
sical pain  resulting  as  a  necessary  consequence  of 
the  disease,  irrespective  of  such  breach.  In  other 
words,  if  plaintiff  suffered  to  no  greater  extent  than 
she   would,    had    defendant   promptly    treated    her, 
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then  she  can  recover  nothing  for  snch  physical  pain. 
But  that  is  not  this  case. 

In  spite  of  a  very  rigorous  rule  adopted  by  the 
court,  in  excluding  testimony  in  regard  to  plaintiff's 
treatment  in  Eugene,  there  is  evidence  tending  to 
show  that  upon  being  taken  sick  she  promptly  noti- 
fied defendant  by  postal  card,  and  received  no  an- 
swer; that  thereupon  she  called  in  a  local  physician, 
who  gave  her  two  or  three  cursory  treatments, 
found  her  unable  to  pay  for  said  treatments,  and 
turned  her  over  to  the  county  physician,  who,  after 
a  treatment  or  two,  discontinued  his  calls,  for  rea- 
sons which  the  court  refused  to  permit  to  be  shown, 
but  which  may  reasonably  be  attributed  to  the  fact 
that  she  had  been  in  Lane  Coimty  but  six  weeks  and 
was  therefore  not  a  proper  pauper  charge  upon  the 
county.  During  this  time  she  was  asking  the  defend- 
ant for  the  treatment  which  she  was  entitled  to  but 
was  not  receiving.  When  in  February,  1916,  she 
managed  in  some  way  to  get  to  Portland  and  obtain 
medical  assistance,  she  was  speedily  relieved  of  much 
9f  her  pain  and  suffering  and  substantially  cured  of 
her  trouble. 

6,  7.  These  facts  were  evidence  from  which  a  jury 
might  infer,  and  almost  necessarily  would  infer,  that 
a  prompt  compliance  by  the  association  with  the  re- 
quest of  plaintiff  for  treatment  would  have  saved 
her  unnecessary  suffering.  So  there  is  evidence  that 
plaintiff  suffered  physical  pain  by  reason  of  the 
nonperformance  by  defendant  of  its  contract.  And 
where  this  exists,  a  recovery  for  mental  anguish 
concomitant  with  the  physical  pain  suffered,  is  a 
proper  element  of  plaintiff's  damages. 

The  case  cited  by  defendant's  counsel,  Adams  v. 
Brosius,  69  Or.  513  (139  Pac.  729,  51  L.  E.  A.  (N.  S.) 
36),  does  not  even  remotely  sustain  defendant's  con- 
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teiytioD.  In  that  case  the  plaintiff  Adams  had  called 
upon  defendant  Brosius  to  attend  upon  his  wife, 
who  was  suffering  from  a  hemorrhage^  caused  by  a 
miscarriage,  and  was  in  a  dangerous  condition. 
Brosius  accepted  the  call,  and  started  on  his  jour- 
ney to  the  home  of  the  sick  woman,  but  stopped 
on  the  way  and  failed  to  keep  the  engagement.  The 
woman  died  from  the  hemorrhage,  and  her  husband 
brought  suit  against  the  physician  for  damages,  al- 
leging, as  the  sole  ground  of  recovery,  the  anguish 
caused  by  the  failure  of  the  defendant  to  attend  as 
he  had  promised.  There  was  no  allegation  that 
Mrs.  Adams'  death  was  caused  by  failure  of  the 
physician  to  attend,  or  that  by  his  failure  to  do  so 
her  life  was  shortened  or  her  sufferings  were  in- 
creased; the  only  injury  complained  oi^  being  the 
mental  anguish  of  the  husband  caused  by  the  breach 
of  the  physician's  contract. 

The  case  was  reduced  down  to  the  proposition  as 
to  whether  one  could  recover  damages  for  mental 
anguish,  caused  by  viewing  the  physical  suffering 
of  another,  where  such  person  had  himself  suffered 
no  physical  pain  or  damage.  We  held  that  he  could 
not,  but  Justice  McNaby  added,  by  way  of  dictum: 

**Had  death  not  claimed  her  for  its  victim,  plain- 
tiff's wife  possibly  could  have  maintained  an  action 
against  defendant  for  the  mental  anguish  and  phy- 
sical pain,  if  any,  which  she  sustained  as  a  result 
of  the  broken  contract,  but  for  plaintiff  no  action  is 
maintainable  for  purely  mental  distress." 

This  indicates  that  there  was  in  the  judicial  mind 
in  that  case  the  distinction  which  we  have  en- 
deavored  to  make  here,  between  damages  for  an^  act 
causing  mental  anguish  only,  and  one  where  such 
mental   suffering  is  accompanied  by  physical   pain. 

In  cases  of  this  character  the  basis  of  the  action 
is  a  contract^  but  an  action  for  the  breach  of  such 
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oontract  sounds  in  tort,  and  authorities  are  not  lack- 
ing to  the  effect  that  in  such  actions  damages  for 
mental  suffering  are  recoverabe.  Galveston  etc.  R.  R. 
Co.  V.  Rubio  (Tex.  Civ.  App.),  65  S.  W.  1126,  is 
a  case  exactly  in  point  with  the  one  at  bar.  See, 
also,  Aaron  v.  Ward,  203  N.  Y.  351  (96  N.  E.  736, 
38  L.  R,  A.  (N.  S.)  204) ;  Austro-American  S.  8.  Go. 
V.  Thomas,  248  Fed.  231,  L.  B.  A.  1918D,  873,  160 
a  C.  A.  309). 

Upon  other  features  of  defendant's  contention  in 
this  case  and  holding  adversely  thereto,  see  Mc- 
Daniel  v.  United  Rys.  Co.,  165  Mo.  App.  678  (148 
S.  W.  464). 

The  general  principle  is  well  summed  up  in  3 
Sutherland  on  Damages,  Section  980,  in  the  follow- 
ing language: 

"The  best  reconsideration  we  have  been  able  to  give 
the  subject  of  damages  for  mental  injury,  that  re- 
consideration being  had  with  the  result  of  the  cases 
decided  since  the  original  edition  of  this  work  was 
prepared  in  mind,  confirms  the  conclusion  then  ar- 
rived at — ^given  a  cause  of  action  on  contract  or 
for  a  tort,  the  allowance  of  damages  on  that  ac- 
count depends  on  the  same  rule  by  which  they  are 
allowed  for  any  other  resulting  injury,  namely,  in 
an  action  ex  contractu  the  injury  to  the  feelings 
must  be  such  as  was  presumably  contemplated  by 
the  parties  as  likely  to  occur  at  the  time  it  was  made, 
if  a  breach  resulted ;  and  in  an  action  of  tort  it  must 
be  the  natural  and  proximate  consequence  of  the 
wron^.  In  lioth  cases  the  act  or  omission  which 
constitutes  the  cause  of  action  must  in  some  way 
result  in  a  deprivation  of  comfort,  produce  annoy- 
ance, personal  inconvenience,  wound^  the  sensibilities 
by  indignity  or  soniething  like  it,  as  distinguished 
from  a  sense  of  disappointment  on  being  denied 
money  due  or  a  commodity  for  business  purposes. 
The  objections  to  the  allowance  of  compensation  for 
such  injury  are   largely   based  upon   reluctance   to 
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opening  to  juries  an  inquiry  as  to  an  indefinite  wrong 
for  which  there  is  no  precise  measure  of  reparation, 
thus  making  possible  an  award  due  to  passion  ana 
prejudice.  But  when  injury  of  this  diaracter  is 
contemplated  as  likely  to  result  from  the  breach  of 
a  contract  the  parties  may,  when  they  make  their 
agreement,  liquidate  the  damages;  if  they  do  not, 
the  party  at  fault  is  not  entitled  to  immunity  merely 
because  there  is  danger  that  a  jury  may  require  him 
to  pay  too  much.  This  consideration  is  still  more 
potent  in  tort  actions. '* 

8.  We  are  of  the  opinion  that  the  damages  suf- 
fered here  may  be  fairly  said  to  have  been  within 
the  contemplation  of  the  parties  when  the  contract 
was  executed. 

It  is  a  well-known  fact  that  as  a  rule  these  con- 
tracts are  not  entered  into  by  the  wealthy  or  well- 
to-do  class  of  the  community,  but  by  that  poorer 
class  who  seek  thereby  to  provide  themselves  with 
medical  or  surgical  assistance  in  case  of  sickness  or 
accident,  Without  resort  to  humiliating  public  or  pri- 
vlate  charity.  That  a  resort  to  such  charity  might 
result  from  a  failure  of  defendant  to  keep  its  con- 
tract, was  a  contingency  which  would  naturally  be 
within  the  contemplation  of  both  parties.  That  be- 
ing compelled  to  resort  to  it  for  the  meager  assist- 
ance it  usually  affords  would  be  a  source  of  humili- 
ation and  mental  anguish  to  a  woman  of  average 
sensibilities,  who  for  years  had  paid  a  monthly 
premium  to  avoid  such  a  contingency,  goes  without 
saying. 

The  verdict  and  judgment  were  legally  and  mor- 
ally right,  and  the  former  opinion  is  adhered  to  and 
the  petition  for  rehearing  denied. 

Affirmed.    Behearino  Denied. 

BuRNETTi  Harris  and  Benson^  JJ.,  concur. 
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(188  Pac.   197.) 

Oorporatl<nif — Subgcriben  to  Stock  liable  to  Pay  on  Expren  or 
IrnpUed  Promise. 

1.  Persons  sabscribing  to  the  capital  stock  in  a  corporation  are 
obligated  to  paj*  therefor  when  regularly  required  to   do   so,   and 

the  taking  of  stock  without  subscription  implies  a  promise  to  pay. 

* 

Oocporatloiu»— Redaction  of  Capital  Stock  by  Bedudng  Par  Value 
of  Sbares  Entitled  Subscriber  to  Besdnd  and  Becover  Money 
Paid. 

2.  Where  plaintiff  agreed  to  purchase  five  shares  of  treasury 
stock  of  defendant  corporation  of  a  par  value  *of  $100  a  share,  de- 
fendant's capital  stock  consisting  of  $4,000,000,  divided  into  40,000 
shares,  and  thereafter  defendant  reduced  its  stock  to  $400,000,  con- 
sisting of  40,000  shares  of  a  par  value  of  $10,  defendant  thereby 
Toluntarily  put  it  out  of  its  power  to  perform,  and  ia  liable  for 
the  money  paid. 

From  Multnomah:  John  P.  Kavanaitoh,  Judge. 

Department  2.  , 

This  is  an  action  to  recover  the  sum  of  $375. 
After  the  defendant  filed  its  answer,  plaintiff  moved 
for  a  judgment  upon  the  facts  as  admitted,  which 
was   granted.    Defendant   appeals. 

The  defendant  was  a  corporation  with  a  capital 
stock  of  $4,000,000,  divided  into  40,000  shares  of  the 
par  value  of  $100  each.  On  June  21,  1915,  defend- 
ant. Coin  Machine  Manufacturing  Company,  an 
Oregon  corporation,  entered  into  a  written  contract 
with  plaintiff,  John  F.  Qampbell,  by  the  terms  of 
which  the  company  agreed  to  sell  to  Campbell,  who 
agreed  to  purchase,  *'five  shares  of  the  treasury 
stock  of  the  party  of  the  first  part  of  the  par  value 
of  $100  per  share,  fully  paid,  and  nonassessable," 
for  the  sum  of  $500^  $100  of  which  was  paid  in  cash 
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at  the  date  of  the  contract  and  the  balance  was  to 
be  paid  in  installments  of  $25  per  month.  It  was 
further  agreed  that,  ''when  full  payment  shall  have 
been  received, '^  the  company  would  cause  to  be  ex- 
ecuted and  delivered  to  Campbell  ''certificate  or  cer-  , 
tiflcates,  in  due  and  regular  form,  evidencing  the 
shares  of  stock  so  purchased  and  paid  for.*'  Camp- 
bell made  his  installment  payments  to  the  company, 
including  the  monthly  payment  due  on  the  thirty- 
first  day  of  May,  1916.  In  May,  1916,  before  the 
plaintiff  completed  his  payments  or  became  a  stock- 
holder in  the  corporation,  without  plaintiff's  con- 
sent, the  defendant  corporation  reduced  its  capital 
stock  from  $4,000,000  to  $400,000,  consisting  of  40,000 
shares,  which  it  decreased  the  par  value  of  from 
$100  to  $10.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Piatt  d  Piatt,  with  afl,  oral  argument  by 
Mr.  Harrison  G.  Piatt. 

For  respondent  there  was  a  brief  over  the  name 
of  Messrs.  Bea<)h,  Simon  dk  Nelson,  with  an  oral 
argument  by  Mr.  Roscoe  G.  Nelson. 

r 

BEAN,  J. — Plaintiff  contends  that  the  corporation 
thereby  placed  itself  in  a  position  whereby  it  was 
unable  to  carry  out  the  terms  of  its  contract,  and 
therefore  he  sued  for  the  money  paid  to  defendant 
on  the  contract. 

It  is  the  contention  of  defendant  that  there  has 
been  no  material  change  in  the  stock  which  is  the 
subject  matter  of  the  contract,  and  that  plaintiff's 
proportionate  interest  in  the  assets  of  the  corpora- 
tion has  not  been  changed,  and  that  his  right  to  ac- 
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quire  a  certain  voting  power  as  a  stockholder  in  the 
corporation  has  not  been  altered. 

It  is  stated  in  the  brief  of  the  learned  counsel  for 
defendant  that  the  question  raised  in  the  present 
case  has  not  so  far  as  they  can  discover  been  di- 
rectly passed  upon  in  any  reported  case  of  the 
United  States. 

Mr.  Thompson,  in  his  work  on  Private  Corpora- 
tions (2  ed.).  Section  3450,  describes  ''shades  of 
stock"  as: 

."The  right ^  to  participate,  in  a  certain  propor- 
tion, in  the  immunities  and  benefits  of  the  corpora- 
tion, to  vote  in  the  choice  of  their  officers,  and  the 
management  of  their  concerns,  and  to  share  in  the 
dividends  or  profits,  and  to  receive  an  aliquot  part 
of  the  proceeds  of  the  capital,  on  winding  up  and 
terminating  the  active  existence  and  operations  of 
the  corporation.'* 

The  same  author,  in  Section  3436,  describes  treas- 
ury stock: 

"Treasury  stock  is  issued  and  outstanding  stock 
that  has  come  into  possession  of  the  corporation 
which  issued  it  by  purchase,  donation,  or  in  liquida- 
tion of  a  debt.  If  it  has  been  issued  full-paid,  it 
remains  so,  even  if  sold  again  below  par,  and  it  is 
considered  an  asset  of  the  corporation  for  book- 
keeping purposes.  •  •  *' 

In  1  Cook  on  Corporations  (7  ed.).  Section  8,  we 
find  the  following: 

"Capital  stock  is  the  sum  fixed  by  the  corporate 
charter  as  the  amount  paid  in  or  to  be  paid  in  by 
the  stockholders,  for  the  prosecution  of  the  business 
of  the  corporation  and  for  the  benefit  of  corporate 
creditors.  The  capital  stock  is  to  be  clearly  dis- 
tinguished from^  the  amount  of  property  possessed 
by  the  corporation.'* 
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Section  199  of  the  same  volume  reads,  in  part,  as 
follows : 

**The  capital  or  capital  stock  of  a  corporation  is 
the  aggregate  of  the  par  value  of  all  the  shares  into 
which  the  capital  is  divided  upon  the  incorporation; 
it  is  the  fund  or  resource  with  which  the  corporation 
is  enabled  to  act  and  transact  its  business,  and  upon 
the  faith  of  which  persons  give  credit  to  the  corpo- 
ration and  become  corporate  creditors/' 

Section  6683,  subdivision  5,  L.  0.  L.,  provides: 

**That  the  articles  of  incorporation  shall  specify 
the  amount  of  each  share  of  such  capital  stock." 

Section  6687,  L.  O.  L.,  requires  that  in  the  organi- 
zation of  a  corporation  at  least  one  half  of  the  cap- 
ital stock  shall  be  subscribed  before  its  directors  are 
elected.  Article  XI,  Section  3,  of  the  Constitution 
of  Oregon  reads  thus: 

**The  stockholders  of  all  corporations  and  joint 
stock  companies  shall  be  liable  for  the  indebtedness 
of  said  corporation  to  the  amount  of  their  stock 
subscribed  and  unpaid,  and  no  more.'* 

Section  5833,  L.  0.  L.,  is  of  the  same  purport. 
Section  6701,  L.  0.  L.,  as  amended  by  Laws  of  1913, 
p.  465,  authorizes  a  corporation  by  a  vote  of  the 
majority  of  the  stock  of  the  corporation  to  increase 
or  diminish  its  capital  stock  or  the  amount  of  the 
shares  thereof,  and  authorizes  the  dissolution  of 
such   corporation. 

At  the  date  of  the  contract  the  defendant  company 
had  in  its  possession  certain  shares  of  treasury 
stock  of  the  par  value  of  $100  per  share,  from  which 
fact  it  is  assumed  that  such  shares  were  originally 
subscribed  and  paid  for  at  the  rate  of  $100  per 
share.  These-  shares,  being  treasury  stock,  are 
assets  of  the  corporation  which  it  could  enter  into  a 
contract  to  sell* 
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It  is  stated  in  defendant's  brief  as  follows: 

"Each  share  represented  a  one  forty-thousandth 
part  interest  in  the  particular  enterprise  for  which 
the  company  was  incorporated. 

"Each  share  would  give  to  the  purchaser  the 
right  to  cast  one  out  of  ^,000  votes  upon  any  resolu- 
tion presented  to  a  meeting  of  the  stockholders 
thereof,  after  he  acquired  title  to  the  shares. 

"Each  share  would  give  to  him  the  same  propor- 
tionate right  to  dividends  declared  and  to  profits 
earned  and  surplus  provided  for.'' 

And  furi;her9  in  effect,  that  by  the  same  token  it 
would  make  him  a  proportionate  loser  in  any  de- 
crease of  the  assets  of  the  corporation;  that  five 
shares  of  capital  stock  of  the  par  value  of  $10  per 
share,  after  the  reduction  of  the  capital  stock  of  the 
corporation,  would  give  the  plaintiff  the  same  right 
as  five  shares  of  the  par  value  of  $100  each  before 
such  decrease. 

On  the  other  hand,  the  plaintiff  asserts,  in  sub- 
stance, that,  he  having  contracted  for  five  shares  of 
the  capital  stock  of  the  par  value  of  $100  in  a  cor- 
poration with  a  capital  stock  of  $4,000,000,  that  it 
would  not  be  a  fulfillment  of  the  contract  for  the 
defendant  to  deliver  to  him  five  shares  of  the  capital 
stock  of  the  par  value  of  $10  each  in  a  corporation 
with  a  capital  stock  of  $400,000;  and  that  the  plain- 
tiff has  voluntarily  put  it  out  of  its  power  to  per- 
form its  contract,  quoting  Bishop  on  Contracts  (2 
enlarged  edition)  Section  1426: 

**If  one  voluntarily  puts  it  out  of  his  power  to  do 
what  he  has  agreed,  he  breaks  his  contract,  and  is 
immediately  liable  to  be  sued  therefor,  without  de- 
mand, even  though  the  time  specified  for  perform- 
ance has  not  arrived.'* 
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Plaintiff  cites:  Branson  v.  Oregonian  Ry.  Co.,  10 
Or.  278;  Krebs  v.  Livesley,  59  Or.  574  (114  Pac  944, 
118  Pac.  165,  Ann.  Gas.  1913C,  758),  and  Colgan  v. 
Farmers'  etc.  Bank,  59  Or.  469  (106  Pac.  1134,  114 

Pac.  460,  117  Pac.  807). 

1.  The  general  rule  is,  as  provided  by  our  statute, 
that  persons  subscribing  for  the  capital  stock  in  a 
corporation  are  obligated  to  pay  therefor  when  regu- 
larly required  to  do  so.  The  taking  of  certificates 
of  stock  without  subscription  implies  a  promise  to 
pay  for  them :  4  Thompson  on  Corporations,  §  3458 ; 
Shickle  v.  Watts,  94  Mo.  410  (7  S.  W.  274) ;  Chow- 
teau  V.  Dean,  7  Mo.  App.  210;  Vam^  Cott  v.  Van 
Brunt,  2  Abb.  N.  C.  (N.  Y.)  283. 

Looking  at  the  matter  from  one  viewpoint,  the  de- 
creasing of  the  capital  stock  was  equivalent  to  the 
cancellation  of  $3,600,000  of  the  capital  stock. 

It  is  stated  in  4  Thompson  on  Corporations 
(2  ed.),  Section  3459:  . 

'*A  solvent  corporation  has  the  right  by  vote  of  its 
stockholders  to  cancel  stock  subscribed  but  not  paid 
for  where  existing  creditors  are  not  prejuc&ced 
thereby.  And  the  corporation  would  have  the  right 
to  cancel  in  this  way  where  certificates  are  either 
void  or  voidable  because  of  illegality  in  their  issue, 
or  it  could  reach  the  same  end  more  regularly 
through  a  suit  in  equity  to  have  the  certificates  de- 
clared void  and  canceled  and  their  transfer  en- 
joined. The  money  received  for  the  stock  must  be 
returned. ' ' 

2.  As  the  learned  counsel  do  not  find  precedents 
for  a  guide,  let  us  look  at  the  matter  from  a  prac- 
tical standpoint.  The  plaintiff  contracted  to  invest 
$500  in    the    corporation    with    a    capital    stock    of 

$4,000,000  or  to  furnish  one  eight-thousandth  part 
of  the  capital. 
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The  defendant  proposes  to  plaintiff  that  he  shall 
invest  $500  in  a  corporation  with  a  capital  stock  of 
$400,000  or  furnish  one  eight-hundredth  part  of  the 
capital. 

Let  ns  suppose  that  the  company  had  made  a 
second  reduction  in  the  capital  stock  of  the  same 
proportion  as  the  one  made  and  reduced  the  capital 
stock  to  $40,000  and  the  par  value  of  the  shares  to 
$1  per  share.  According  to  the  contention  of  the 
defendant  the  plaintiff's  aliquot  part  would  be  the 
same,  but  he  would  be  paying,  $500  for  five  shares  of 
capital  stock  of  the  par  value  of  $1  each,  and  in- 
vesting one-eightieth  part  of  the  amount  of  the 
capital 

A  still  further  reduction  upon  the  same  princi- 
ple as  that  made  by  the  corporation  might  be  sup- 
posed, reducing  the  capital  stock  to  $4,000  and  the 
par  value  of  each  share  to  ten  cents  per  share, 
which  would  require  the  plaintiff  to  invest  one- 
eighth  part  of  the  capital  stock  of  the  concern. 
Under  this  last  supposed  condition  each  share  of 
the  capital  stock  would  give  the  purchaser  the  right 
to  cast  one  out  of  40,000  votes  at  a  meeting  of  the 
stockholders  and  each  share  would  give  the  holder 
the  same  proportionate  right  to  dividends  declared 
and  profits  earned  as  the  shares  described  in  the 
contract. 

It  seems  to  us  that  the  decrease  in  the  capital 
stock  and  the  change  in  the  amount  of  capitalization 
admitted  to  have  been  made  by  the  defendant  com- 
pany without  the  plaintiff's  consent,  and  without  his 
having  a  right  to  participate  in  such  transactions, 
changed  the  corporation  from  a  strong  concern  hav- 
ing a  capital  of  $4,000,000  or  at  least  one  half 
thereof,  if  only  one  half  of  the  capital  stock  was 
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subscribed,  so  that  the  corporation  now  is  a  smaller 
and  weaker  one  with -only  one  tenth  as  much  capital 
stock  as  the  one  in  which  the  plaintiff  contracted  to 
participate.  It  is  apparent  that  the  organization  is 
changed;  also,  plaintiff's  proportion  of  the  amount 
of  capital  to  be  put  into  the  concern  is  changed.  In 
the  ordinary  course  of  business,  parties  subscribing^ 
to  stock  in  the  company  after  the  reduction  would 
be  required  to  pay  only  $10  per  share  for  the  sdme 
kind  of  stock  that  plaintiff  would  pay  $100  per  share 
for  if  his  contract  is  now  enforced. 

The  five  shares  of  capital  stock  of  the  par  value 
of  $10  proposed  to  be  delivered  to  plaintiff  by  de- 
fendant would  not  comply  with  defendant's  contract 
to  deliver  to  plaintiff  five  shares  of  capital  stock  of 
the  i>ar  value  of  $100  each  in  a  corporation  with  a 
capital  stock  of  $4,000,000.  The  plaintiff  might  de- 
sire to  pledge  his  shares  of  stock  as  security  for  a 
loan,  or  h4  might  desire  to  sell  the  same;  and,  to 
tersely  express  it,  it  would  be  entirely  different 
stock.  To  present  five  shares  of  stock  of  the  par 
value  of  $10  each  in  a  corporation  with  a  capital 
stock  of  $400,000  for  a  pledge,  or  sale  upon  the 
market,  would  be  entirely  different  from 'an  offer  as 
a  pledge  or  for  sale  of  five  shares  of  stock  of  the 
par  value  of  $100  in  a  corporation  with  a  capital 
stock  of  $4,000,000. 

A  stockholder  is  not  only  interested  in  partici- 
pating in  the  business  of  the  corporation  as  a  stock- 
holder and  receiving  dividends  and  profits  or  shar- 
ing in  their  losses,  but  is  interested  in  the  amount  of 
capital  to  be  used  and  the  ability  af  the  corporation 
to  engage  in  large  undertakings  in  order  that  there 
may  be  profits  to  divide. 
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At  the  time  of  the  suit  the  defendant  was  volun- 
tarily in  a  position  where  it  could  not  perform  its 
contract.  It  should  therefore  return  the  money  paid 
to  it  by  plaintiff. 

It  follows  that  the  judgment  of  the  lower  court 
is  affirmed.  Affirmed.    Behbabinq   Denied. 

McBbidb,  C.  J.,  and  Johns  and  Bennett,  JJ.,  con- 
enr. 


Argued  Febmarj  26,  affirmed  March  23,  rehearing  denied  April  27, 

1920. 

ELMIEA  LUMBER  CO.  v.  OWEN. 

(188  Pac.  415.) 

Sfflf  aad  Notes— Belease  from  Liability  for  Breacb  of  Contract 
Good  OoDsideraticffi,  Despite  ImpossiMUty  of  Performing 
Contract. 

1.  Where  sellers  of  timber  agreed  to  obtain  the  purchaser  a 
right  of  way  for  a  logging  road  over  the  land  of  another,  to  com- 
mnnee  negotiations  therefor  at  once,  and  nse  their  best  efforts  to 
acquire  sneh  right  at  a  reasonable  price  by  grant  or  agreement, 
and  if  unable  to  do  that  within  a  reasonable  time  to  organize  a 
corporation  and  institute  an  action  to  acquire  such  easements  by 
the  right  of  eminent  domain,  the  sellers  cannot  maintain  that  there 
was  not  a  good  consideration  for  a  note  given  to  relieve  them  of 
their  liability  under  the  contract  on  the  ground  that  the  contract 
was  impossible  of  performance,  in  the  absence  of  a  showing  that 
th^  used  Iheir  best  efforts  to  procure  such  right  of  way,  by  agree- 
ment or  grant  or  otherwise,  or  that  they  organized  a  corporation 
or  instituted   an  action  to  acquire  it  through  eminent  domain. 

OontractB — Mere  Impossibility  of  Execution  by  Promisor  no  Bzcuse 
for  FaUnre  to  Perf ona 

2.  To  excuse  performance  of  a  valid  and  lawful  contract  made 
upon  a  sufficient  consideration,  it  must  appear  obviously  impossible 
of  performance  in  the  nature  of  things  by  anyone;  mere  impossi- 
bility of  execution  by  the  promisor  not   being  enough. 

From  Lane:  Geoboe  F.  Skipwobth,  Judge. 
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Department  2. 

This  action  is  founded  npon  a  joint  and  several 
promissory  note  for  the  snm  of  $574,  payable  six 
months  after  date,  with  interest  at  6  per  cent  per 
annmn, ,  executed  by  defendants  to  the  plaintiff  on 
April  4,  1916,  of  which  it  is  alleged  that  the  plain- 
tiff is  the  owner  and  holder,  and  that  no  part  thereof 
has  been  paid. 

For  answer  defendants  admit  that  the  plaintiff  is 
a  corporation,  the  execution  of  the  note  as  allied, 
and  that  plaintiff  is  the  owner  and  holder  thereof, 
but  deny  that  any  part  of  it  is  due  or  owing.  As  an 
affirmative  defense  defendants  plead  a  contract,  ex- 
ecuted on  July  31,  1915,  between  the  First  National 
Bank  of  Eugene,  Oregon,  party  of  the  first  part; 
Sarah  E.  Owen  and  B.  J.  Owen,  her  husband  (de- 
fendants herein),  parties  of  the  second  part;  Joseph 
Aubel  and  Robert  Beeves,  parties  of  the  third  part; 
and  the  Elmira  Lumber  Company,  a  corporation  of 
Oregon  (plaintiff  herein),  party  of  the  fourth  part. 
It  was  therein  recited  that  the  party  of  the  first 
part  agreed  to  sell  and  the  party  of  the  fourth  part 
agreed  to  purchase  upon  the  terms  therein  stated, 
''all  of  the  green  growing  merchantable  fir  and 
cedar  saw  timber  fourteen  (14)  inches  or  over  in 
diameter  at  the  base,  measured  four  (4)  feet  from 
the  ground,  suitable  for  manufacture  into  logs'* 
upon  a  certain  tract  of  land  of  187.81  acres  in  sec- 
tion 2,  township  18  S.,  R.  7  W.,  W.  M.,  in  Lane 
County,  Oregon.  By  the  terms  of  the  contract  the 
plaintiff  had  five  years  from  date  thereof  in  which 
to  cut,  log  and  remove  the  timber,  with  a  privilege 
of  erecting  a  sawmill  on  the  premises.  The  agreed 
purchase  price  was  $1.50  per  thousand  feet,  log 
measure.    The  contract  provided  that: 
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"It  is  further  understood  and  agreed  between  the 
respective  parties  hereto  that  it  is  absolutely  neces- 
sary to  the  performance  of  this  agreement  by  the 
party  of  the  fourth  part  that  said  party  shall  have 
a  right  of  way  to  build,  maintain  and  operate  a  log- 
ging road,  sMd  road,  railroad  or  flumeway,  as  it 
shall  elect,  over  and  across  the  east  half  of  the 
southwest  quarter  of  section  2,  township  18,  south, 
range  7  west  of  the  Willamette  Meridian,"  and  that 
the  route  should  be  selected  by  the  plaintiff. 

The  parties  of  the  second  part,  Sarah  E.  and 
B.  J.  Owen,  did — 

"Covenant  and  agree  to  obtain  and  furnish  for  the 
use  of  the  fourth  party  within  a  reasonable  time  as 
hereinafter  more  particularly  specified,  a  right  of 
way  for  such  logging  road,  skid  road,  railroad  or 
flumeway  as  the  fourth  party  may  elect,**  and  with- 
out charge  or  cost  to  them  except  that  it  should 
pay  *'the  reasonable  value  for  all  merchantable  tim- 
ber cut  or  used  in  building  or  maintatning  such 
road  or  flume.'* 

The  Owens  agreed  to  negotiate  for  the  right  of 
way  at  once,  **and  use  their  best  efforts  to  acquire 
the  same  by  agreement  and  grant  at  a  reasonable 
price,**  and  in  the  event  that  they  were  thereby  un- 
able to  procure  such  easement  they  were  then  to 
organize  a  corporation  and  obtain  it  through  the 
right  of  eminent  domain  for  the  use  and  benefit 
of  the  plaintiff  during  the  life  of  the  contract.  It 
was  further  provided  that — 

Should  they  **fail  within  a  reasonable  time  to  ac- 
quire said  rights  and  easements  either  by  grant  or 
by  the  exercise  of  the  right  of  eminent  domain,  as 
aforesaid,  and  furnish  the  same  to  the  fourth  party, 
tiien  the  fourth  party  shall  be  entitled  at  its  elec- 
tion to  organize  such  corporation  and  acquire  or  at- 
tempt to  acquire  said  rights  and  easements  at  the 

proper  charge  and  expense  of  the  second  parties.** 

96  Or.— » 
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In  the  event  of  a  delay  of  more  than  six  months 
in  acquiring  such  rights  and  easements,  provision 
was  then  made  for  extending  the  period  of  the  con- 
tract and  payments   thereunder,   and   furtl\er  that: 

'*In  the  event  of  the  failure  of  the  second  party  to 
acquire  such  rights  and  easements  and  furnish  the 
same  to  the  fourth  party  within  a  reasonable  time, 
the  fourth  party  shall  have  the  right  to  cancel  and 
terminate  this  contract.'* 

The  contract  recites  that — 

The  party  of  the  first  part,  the  First  National 
Bank  of  Eugene,  **Is  acting  in  a  representative 
capacity  only,  and  that  none  of  the  covenants  and 
agreements  herein  shall  be  personally  binding  upon 
the  first  party,  but  that  any  covenant  and  agreement 
of  the  first  party  herein  made  shall  be  deemed  to 
be  the  personal  covenant  and  obligation  of  ^e  sec- 
ond parties/' 

Defendants  further  allege  that — 

The  contract  was  illegal  and  void;  that  plaintiff  had 
no  ri^ht  or  claim  against  the  defendants;  and  that 
plaintiff,  ^'by  making  false  and  fraudulent  claims 
under  said  contract,  coerced  these  defendants  into 
the  execution  of  the  said  note,  based  upon  the  pre- 
tended consideration  of  the  release  of  said  contract, 
when  as  a  matter  of  fact  the  said  contract  was  il- 
legal and  void.'' 

As  a  second  affirmative  defense  it  is  alleged  that 
the  note  was  executed  under  certain  threats,  founded 
upon  false  and  illegal  claims  as  to  the  rights  of  the 
plaintiff  under  the  contract,  which  were  made  to  de- 
fendant. Hyland  and  the  plaintiff  knew  to  be  null 
and  void.  ^ 

After  filing  its  reply  the  plaintiff  obtained  leave 
of  court  to  withdraw  that  pleading,  and  then  filed 
the  following  demurrer: 


\ 
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''Comes  now  the  plaintiff  and  demurs  to  each  and 
all  of  the  further  and  separate  answers  and  defenses 
set  up  in  the  amended  answer  of  defendants  for  the 
reason  that  none  thereof  state  facts  sufficient  to  con- 
stitute a  defense. '* 

After  argument  the  court  sustained  the  demurrer 
and  the  defendants  refused  to  plead  further. 

It  was  stipulated  that  $50  was  reasonable  attor- 
neys' fees,  and  the  court  entered  judgment  against 
the  defendants  as  prayed  for  in  the  complaint,  from* 
which  they  appealed.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names 
of  Mr.  C.  M.  Kissinger  and  Mr.  0,  H.  Foster,  with 
an  oral  argument  by  Mr.  Kissinger. 

For  respondent  there  was  a  brief  over  the  name 
of  Messrs.  Smith  d  Bryson,  with  an  oral  argument 
by  Mr.  E.  R.  Bryson. 

JOHNS,  J. — The  contract  was  made  between  the 
four  different  parties  therein  on  July  31,  1915.  The 
note  was  executed  on  April  4,  1916,  and  defendant 
Hyland  was  not  a  party  to  the  contract.  While  the 
agreement  says  that  the  First  National  Bank  of  Eu- 
gene contracted  to  sell  to  the  plaintiff  the  standing 
and  growing  timber  upon  the  187-acre  tract  of  land, 
it  further  appears  that  the  bank  was  acting  **in  a 
representative  capacity  only,'*  and  that  it  was  not 
I)ersonally  bound,  **but  that  any  covenant  and  agree- 
ment of  the  first  party  herein  made  (which  was  the 
bank)  shall  be  deemed  to  be  the  personal  covenant 
and  obligation  of  the  second  parties,*'  Sarah  E.  and 
B.  J.  Owen,  defendants  herein. 

In  other  words,  it^was  those  defendants  who  con- 
tracted with  the  plaintiff  to  sell  the  timber  upon  the 
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tract  of  land  in  question,  to  furnish  it  **the  right  to 
go  over  and  across  said  lands  or  any  part  thereof 
•  •  for  the  purpose  of  cutting,  logging  and  remov- 
ing said  timber,  ^^  and  **to  erect  and  maintain  suit- 
able logging  camps  upon  said  premises,''  to  use 
'*  other  than  merchantable  saw  timber  upon  said 
premises  for  fuel  purposes  without  charge,''  and  to 
construct  a  sawmill  thereon  **and  to  use  the  neces- 
sary space  thereabout  for  millyards."  The  pur- 
chase price  was  **one  dollar  and  fifty  cents  ($1.50) 
per  thousand  feet,  log  measure."  While  the  amount 
or  value  of  the  timber  does  not  appear  from  the  con- 
tract, it  does  provide  th^t  when  the  right  of  way 
is  acquired  and  becomes  available  for  the  plaintiff 
that  it  shall  then  execute  to  the  bank  its  certain 
promissory  notes  aggregating  $2,000. 

As  a  further  consideration  for  the  contract  the 
defendants  B.  J.  and  Sarah  E.  Owen  did  covenant 
and  agree,  at  their  own  expense  and  within  a  rea- 
sonable time  and  for  the  use  and  benefit  of  the  plain- 
tiff, that  they  would  procure  a  right  of  way  for  a 
logging  road,  railroad  or  flume  over  and  across  the 
east  half  of  the  southwest  quarter  of  section  2,  town- 
ship 18  S.,  R.  7  W.,  W.  M.';  that  they  would  com- 
mence negotiations  therefor  at  once,  and  use  their 
best  efforts  to  acquire  such  rights  at  a  reasonable 
price  by  grant  or  agreement;  and  that,  should  they 
not  be  able  to  do  so  within  a  reasonable  time,  they 
would  organize  a  corporation  and  institute  an  action 
to  acquire  such  easements  by  the  right  of  eminent 
domain. 

While  it  is  not  specifically  alleged,  it  does  appear 
from  the  defendants'  first  further  and  separate  an- 
swer that  the  true  consideration  of  the  note  sued 
upon  was  a  release  to  the  defendants  from  all  of 
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their  liability  arising  from  and  growing  out  of  the 
contract. 

The  defendants  claim  that  in  the  circumstances 
they  could  not  acquire  such  rights  by  eminent  do- 
main or  other  legal  proceedings;  that  the  contract 
was  impossible  of  performance,  and  that  such  facts 
were  known  to  the  plaintiff  at  the  time  it  took  and 
executed  the  promissory  note,  and  for  such  reason  it 
was  null  and  void  and  without  consideration. 

1.  Assuming  all  the  facts  to  be  true  as  alleged, 
they  would  not  constitute  a  defense.  There  is  no 
allegation  in  the  answer  that  the  defendants,  within 
a  reasonable  time  or  ever,  used  their  best  or  any 
elBforts  to  procure  such  right  of  way  by  agreement  or 
grant  or  otherwise,  or  that  they  organized  a  cor- 
poration and  instituted  an  action  to  acquire  it 
through  eminent  domain.  In  fact,  there  is  no  alle- 
gation that  such  defendants  made  any  effort  what- 
ever to  acquire  such  easements. 

Their  sole  defense  is  the  impossibility  of  perform- 
ance. For  aught  that  appears  in  the  answer  defend- 
ants could  have  acquired  such  rights  through  friendly 
negotiations  with  the  owners  of  the  land,  or  even 
through  the  right  of  eminent  domain.  Under  the 
facts  alleged,  the  breach  of  the  contract  was  a  suffi- 
cient consideration  for  the  note. 

2.  The  law  of  the  instant  fease  is  settled  by  the  de- 
cision of  this  court  in  Reid  v.  Alaska  Packing  Co., 
43  Or.  429  (73  Pac.  337),  in  which  the  syllabus  lays 
down  the  rule  that: 

''To  excuse  performance  of  a  valid  and  lawful 
contract,  made  upon  a  sufficient  consideration,  it 
must  appear  obviously  impossible  of  performance  in 
the  nature  of  thipgs  by  anyone;  mere  impossibility 
of  execution  by  ihe  promisor  is  not  enough." 
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In  the  opinion  it  is  said  at  page  436  of  43  Or.,  at 
page  339  of  73  Pac: 

'*The  rule  to  be  deduced  from  the  authorities  is 
that,  if  one  enters  into  a  valid  contract,  for  a  suffi- 
cient consideration,  to  do  a  lawful  thmg,  possible 
in  itself  *  *  — ^that  is,  in  the  nature  of  things — ^to 
be  done,  he  must  either  carry  out  the  contract  ac- 
cording to  its  terms  or  answer  in  damages  for  a 
failure  to  do  so.  The  mere  impossibility  of  per- 
formance in  fact  will  not  be  enough,  but  the  contract 
must  be  obviously  impossible  upon  its  face  before 
such  a  defense  can  be  made/' 

Upon  any  theory  of  the  case  the  demurrer  should 
have  been  sustained.    The  judgment  is  affirmed. 

Affibmsd.    Beheabino  Denied. 

MoBbide^  C.  J.,  and  Bean  and  Bennett^  JJ.,  con- 
cur. 


Ajrgned  Eebrn&ry  Vf,  affirmed  March  30,  rehearing  denied  April  27, 

1920. 

MOOBE  V.  MOOBE. 

(188  Pac.  696.) 

Evidence — Statements  of  Ancestor  Admissible  Against  Heir  Olalm- 
ing  Under  Him  by  Descent. 

1.  Statement  of  deceased  on  supplementary  proceedings  against 
him,  that  he  had  settled  with  his  partners  and  received  all  his  in- 
terest in  the  partnership,  is  admissible  against  his  heir  suing  for 
a  pltrtnership  accounting,  under  the  rule  that  when  admissions  of 
an  ancestor  would  be  admissible  against  him,  if  living,  they  are 
admissible  against  an  heir  claiming  under  him  by  descent. 

From  Multnomah:  John  P.  Kavanauoh,  Judge. 

Department  1. 

This  is  a  suit  for  an  accounting*  of  a  partnership. 
The  essential  elements  of  the  complaint  are  as  fol- 
lows : 
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Walter  H.  Moore  died  on  December  15,  1913, 
leaving  as  Ws  heirs  a  son,  the  plaintiff,  two  grand- 
children, the  offspring  of  a  deceased  daughter,  and 
Ms  widow,  the  defendant  Lauta  H.  Moore.  On 
January  8,  1917,  the  plaintiff  was  appointed  admin- 
istrator of  the  estate  of  Walter  H.  Moore,  and  was 
thereafter  appointed  administrator  of  the  partner- 
ship estate.  Walter  H.  Moore  and  the  defendant 
H.  A.  Moore  were  brothers,  and  defendants  Lanra 
H.  Moore  and  America  Moore  are  the  wives,  re- 
spectively, of  the  two  brothers,  Laura  H.  being  the 
stepmother  of  the  plaintiff.  The  complaint  avers 
that  certain  properties  described  therein  are  the 
partnership  properties  of  Moore  Brothers,  and  seeks 
to  have  them  so  declared  and  to  secure  an  account- 
ing from  the  defendant  H.  A.  Moore.  The  property 
consists  of  farm  lands  in  Eastern  Oregon,  city  prop- 
erty in  Portland  and  Vancouver,  Washington,  corpo- 
ration stock,  bills  receivable  and  other  assets;  the 
legal  title  to  some  of  the  partnership  properties  hav- 
ing been  transfeij'red  to  the  defendants  Laura  H.  and 
America  Moore  in  trust  for  the  partnership. 

The  defendants  filed  a  joint  answer  in  which  they 
admit  the  partnership,  but  allege  that  it  was  dis- 
solved prior  to  the  year  1913  (August  30,  1907),  and 
that  all  of  the  interest  of  Walter  H.  Moore  in  the 
partnership  property  was  at  that  time  disposed  of 
by  him,  a  portion  being  transferred  to  Thomas  C. 
Devlin,  receiver,  and  the  remainder  he  agreed  to 
transfer  to  the  defendants  H.  A.,  Laura  H.,  and 
America  Moore.  The-  defendants  deny  that  Walter 
H.  Moore  had  any  interest  in  any  of  the  properties 
at  the  time  of  his  death.  The  answer  also  pleads 
four  affirmative  defenses :  First,  that  all  of  the  prop- 
erty standing  in  the  name  of  the  Moore  Investment 
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Company  is  the  property  of  that  corporation,  and 
that  all  of  the  stock  of  the  Moore  Investment  Com- 
pany and  the  Moore  Realty  Company  belongs  to  the 
persons  in  whose  names  the  same  now  stands,  and 
that  Walter  H.  Moore  has  not  had  any  interest  in 
such  property  since  1907  or  1908.  Second,  that  in 
June,  1913,  certain  judgments  were  entered  and 
docketed  in  the  Circuit  Court  for  Multnomah  County, 
against  Walter  H.  Moore  and  in  favor  of  Thomas  C. 
Devlin,^  as  receiver  of  the  Oregon  Bank  &  Trust 
Company,  aggregating  about  $60,000,  upon  which 
executions  were  returned  to  the  effect  that  no  prop- 
erty had  been  found,  and  thereafter,  upon  proceed- 
ings supplementary  to  execution  Walter  H.  Moore 
was  at  various  times  examined  as  to  whether  he  had 
any  property  subject  to  execution,  and  testified  that 
he  had  no  property  whatever,  and  thereafter,  by 
reason  of  the  intimate  relationship  of  these  defend- 
ants with  Walter  H.  Moore,  they  agreed  with  the 
receiver  to  convey  to  him  certain  properties  belong- 
ing to  them  in  full  satisfaction  of  such  judgments, 
so  far  as  they  affected  Walter  H.  Moore,  and  the 
agreement  was  fully  carried  out,  although  these  de- 
fendants were  not  parties  to  the  judgments  and 
under  no  legal  obligation  to  pay  them.  Third,  that 
for  a  number  of  years  prior  to  1907,  Walter  H. 
Moore  was  president  of  the  Oregon  Bank  &  Trust 
Company,  which,  in  the  fall  of  1907,  became  unable 
to  meet  its  obligations,  and  Thomas  C.  Devlin  was 
appointed  its  receiver;  that  various  transactions  of 
Walter  H.  Moore  in  connection  therewith  were 
severely  criticised  and  it  was  asserted  that  large 
losses  had  occurred  through  his  misconduct,  and  he 
was  desirous  of  making  such  restitution  as  lay  in 
his  power,  so  he  proposed  to  the  defendants  that 
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he  should  withdraw  all  of  his  interests  in  the  part- 
nership and  convey  the  same  to  Devlin  for  the  ben- 
efit of  the  bank,  and  they  assenting  to  this,  joined 
him  in  conveyances  of  certain  property  to  Devlin, 
which  property,  it  was  agreed,  included  all  of  his 
interest  in  the  partnership,  and  that  in  considera- 
tion of  such  action,  Walter  H.  Moore  conveyed  or 
agreed  to  convey  to  defendants  all  his  interest  in  the 
residue  of  the  partnership  assets,  and  such  agree- 
ment was  afterward  fully  carried  out.  The  fourth 
affirmative  defense  refers  to  cbmmunity  property  ac- 
quired by  the  husbands  and  their  wives  in  the  State 
of  Washington. 

A  reply  joined  issue  with  the  affirmative  answers 
and  a  trial  was  had,  resulting  in  a  decree  dismissing 
flie  suit  and  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Bartlett  Cole. 

For  respondents  there  was  a  brief  and  an  oral 
argument  by  Mr.  Jay  Bowerman. 

BENSON,  J. — 1.  There  is  but  one  ultimate  issue 
in  this  ease.  Did  Walter  H.  Moore,  at  the  time  of 
his  death,  have  any  beneficial  interest  in  the  part- 
nership wherein  the  plaintiff  now  seeks  an  account- 
ing? 

The  transcript  of  the"  testimony  is  exceedingly 
voluminous,  covering  a  wide  range,  discussing  a 
series  of  transactions  extending  through  a  period  of 
many  years.  A  detailed  analysis  of  this  evidence 
would  be  impracticable  and  unprofitable.  Briefly 
stated,  it  appears  that  the  two  brothers  and  their 
wives,  starting  together  with  an  insignificant  amount 
of  property,   by  industry   and   thrift  became   (Juite 
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prosperous.  After  making  their  home  at  Moro  for 
many  years,  they  transferred  their  activities  to  the 
City  of  Portland,  where  they  engaged  in  nnmerous 
enterprises,  consisting  principally  of  real  estate 
transactions.  During  this  time  Walter  H.  Moore  be- 
came president  of  the  Oregon  Bank  &  Trust  Com- 
pany, and  in  1907,  through  mismanagement  of  its 
affairs,  the  bank  became  involved  in  financial  diffi- 
culties, was  unable  to  meet  its  obligations,  and 
Thomas  C.  Devlin  was  appointed  receiver,  and  there- 
after began  two  suits  against  the  officers  of  the  bank 
to  recover  certain  sums  of  money  which  it  was  al- 
leged had  been  misappropriated  by  them.  In  these 
suits  H.  A.  Moore  was  joined  as  a  defendant,  upon 
the  theory  that  he  was  an  officer  of  the  bank.  In 
these  suits  there  were  decrees  for  the  plaintiff  in 
large  sums  of  money,  which,  upon  appeal  to  this 
court  were  modified  as  to  the  amount  of  the  re- 
covery, and  dismissed  as  to  H.  A.  Moore,  it  being 
conclusively  determined  that  he  had  no  interest  in  or 
connection  with  the  bank:  Devlin  v.  Moore,  64  Or. 
433  (130  Pac.  35);  Id.,  64  Or.  464  (130  Pac.  46). 

From  the  time  of  the  failure  of  the  bank,  Walter 
H.  Moore  as  president,  was  severely  criticised  for 
his  connection  with  the  disaster,  a  fact  which  caused 
him  great  distress,  and  according  to  the  testimony  of 
H.  A.  Moore,  America  Moore  and  Laura  H.  Moore, 
who,  with  Walter  H.,  constituted  the  partnership 
known  as  Moore  Brothers,  Walter  H.  proposed  to  the 
other  members  of  the  firm  that,  being  desirous  of 
making  such  restitution  as  lay  in  his  power,  he 
wanted. them  to  convey  to  him  such  portion  of  the 
firm's  assets  as  would  represent  his  interest  therein, 
so  that  he  might  in  turn  convey  the  same  to  Devlin 
for  the  benefit  of  the  bank.    They  were  reluctant  to 
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do  this,  contending  that  they  were  in  no  way  respon- 
sible for  the  failure  or  the  obligations  arising  there- 
from. However,  they  finally  yielded  to  his  impor- 
tunities and  made  the  necessary  conveyances  of 
their  interest  in  properties  which  were  accepted  by 
Devlin  at  a  valuation  of  $115,900.  In  consideration 
of  such  action  upon  their  part,  Walter  H.  from  time 
to  time  made  conveyance  to  them  of  his  interest  in 
the  remaining  assets  and  at  the  time  of  his  death  had 
parted  with  all  of  his  interest  in  the  firm.  •  In  addi- 
tion to  the  positive  testimony  of  the  surviving  mem- 
bers of  the  partnership,  the  record  discloses  that 
when  execution  had  been  issued  upon  certain  judg- 
ments against  Walter  H.  Moore,  arising  out  of  the 
bank  failure,  such  executions  were  returned  nulla 
bona,  and  supplementary  proceedings  were  instituted 
against  Walter  H.  Moore,  wherein,  upon  being  ex- 
amined upon  oath  as  to  his  having  any  property  sub- 
ject to  execution,  he  testified  that  he  did  not  have 
a  dollar  in  money  or  property,  and  had  no  interest 
in  any  property  then  in  the  possession  of  any  other 
person.  He  then  narrated  the  circumstances  of  the 
conveyance  by  the  defendants  of  the  property  re- 
ceived by  Devlin,  substantially  as  recited  by  the  de- 
fendants, saying: 

"I  took  the  proposition  up  a  day  or  two  after 
bank  closed,  to  turn  in  property  to  stand  good  for 
any  deficit  that  might  come  from  the  bank  paying 
>the  depositors,  but  they  didn't  want  to  do  that; 
didn't  feel  that  they  had  any  right  to  do  it,  and 
didn't  believe  that  it  was  their  place  to  do  it;  but 
I  stood  by  my  convictions,  and  after  probably  a  week 
they  decided  to  do  that,  if  I  would  agree  to  give 
up  my  interest  in  the  other  property.'* 

He    further   testified    that   the   conveyances    were 
made  by   them  as   agreed,   and   that   subsequently. 
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from  time  to  time,  he  made  conveyances  to  them  of 
his  interest  in  the  remaining  property,  and  had  n(f 
further  interest  in  the  assets. 

Plaintiff  urges  that  the  statements  so  made  by 
Walter  H.  Moore  are  not  competent  evidence,  and 
cannot  be  considered  in  this  proceeding,  basing  his 
contention  upon  the  assumption  that  the  evidence  is 
admissible  only  by  virtue  of  Section  710,  L.  0.  L., 
which  reads  thus: 

.  **The  declaration,  act,  or  omission  of  a  deceased 
person,  having  sufficient  knowledge  of  the  subject, 
against  his  pecuniary  interest,  is  also  admissible  as 
evidence  to  that  extent  against  his  successor  in  in- 
terest. ' ' 

Plaintiff's  theory  is  that  at  the  time  the  decedent 
testified  as  above  set  out,  such  declarations  were  not 
against  his  interest,  but,  on  the  contrary,  were  made 
with  the  purpose  of  protecting  himself  and  family 
from  the  consequences  of  what  he  considered  unjust 
judgments.  We  might,  perhaps,  dispose  of  this 
proposition  by  remarking  that  the  statements  of  the 
deceased  themselves  constitute  refutation  of  the 
theory  that  they  were  designed  to  serve  the  dec- 
larant's financial  interests,  and,  on  the  contrary,  in- 
dicate a  desire  to  disregard  his  pecuniary  interest,  in 
response  to  an  exalted  desire  to  clear  his  good  name 
from  suspicion,  and  to  make  restitution  for  an  un- 
intentional wrong.  However,  we  are  of  opinion  that 
the  statements  of  Walter  H.  Moore  are  competent 
evidence,  without  relying  upon  the  provisions  of  Sec- 
tion 710,  L.  0.  L.  The  authorities  recognize  two 
classes  of  statements  of  decedents  which  may  under 
certain  circumstances  become  competent  evidence  in 
subsequent  litigation.  The  distinction  between  these 
two  groups  may   be  best  expressed  by  quotations 
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from  Jones  on  Evidence  (2  ed.),  in  Section  323    of 
which  we  find  this  language: 

''In  several  of  the  preceding  sections  the  discus- 
sion has  related  to  the  admissibility  of  declarations 
or  entries  made  in  the  regular  course  of  business 
and  as  part  of  the  res  gestae.  In  another  chapter 
we  discussed  the  admissibility  of  declarations  of 
parties  and  those  identified  in  interest  with  parties, 
that  is,  admissions.  We  now  come  to  the  considera- 
tion of  an  entirely  different  class  of  declarations, 
which  should  not  be  confused  with  those  already 
mentioned;  pamely,  declarations  made  by  strangers, 
that  is,  by  persons  not  in  privity  with  the  parties  to 
the  suit;  declarations  which  are  not  necessarily 
made  in  the  regular  course  of  business,  but  which 
are  received  on  the  ground  that  they  were  against 
the  interest  of  such  stranger  and  irrespective  of  the 
fact  whether  any  privity  exists  between  the  person 
who  made  them  and  the  party  against  whom  they 
are  offered.*' 

Turning  now  to  Section  242  of  the  same  volume, 
imder  the  subtitle,  **  Admissions  of  ancestor  against 
heir,*'  we  read  this: 

"The  principle  under  discussion  has  often  been 
applied  in  the  admission  of  the  declarations  of  an- 
cestors as  against  their  heirs.  Stating  the  rule 
more  broadly,  it  has  been  held  that  whenever  the 
admissions  of  an  ancestor  would  be  admissible 
against  him,  if  living,  they  are  admissible  against 
an  heir  claiming  under  him  by  descent,  and  are  re- 
ceivable in  evidence  against  him  in  the  same  manner 
as  they  would  have  been  receivable  against  the 
ancestor. ' ' 

The  distinction  thus  clearly  announced  is  also 
recognized  in  Greenleaf  on  Evidence  (16  ed.),  Sec- 
tion 189,  and  2  Wigmore  on  Evidence,  Section  1081. 
It  follows,  therefore,  that  the  admissions  of  Walter 
H.  Moore   are  competent  evidence,  independent  of 
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the  provisi6ns  of  Section  710,  L.  0.  L.  We  have, 
therefore,  the  positive  evidence  of  everyone  con- 
cerned in  the  firm,  that  Walter  H.  Moore  was  not 
interested  in  the  partnership  at  the  time  of  his  death. 
The  other  evidence  in  the  case  does  not  overcome  the 
convincing  power  of  this  testimony. 

We  concur  in  the  findings  of  the  trial  court  and 
the  decree  is  affirmed. 

Affibmbd.    Bshbabinq  Denied. 

McBbidb^  C.  J.|   and  SLabbis  and  Bubnett^  JJ., 
concur. 


Snbmitled  on  briefs  March  16,  affirmed  April  6,  rehearing  denied 

April   27,   1920: 

LESSEE  V.  PALLAY.* 

(188  Pac.  718.) 

Arbitration  and  Award^'TTrnptre"  Defined. 

1.  A  third  person,  chosen  by  two  arbitrators  who  cannot  agree, 
is  not,  in  the  strict  sense,  an  umpire,  nnless  he  succeeds  to  the 
duties  of  those  who  have  chosen  him  to  accomplish  that  wherein 
they  have  failed,*  making  the  original   arbitrators  functus  ofUcio. 

Arbitration  and  Awajd — ^Power  of  Two  Arbitraton  to  Kama  Third 
not  BzhanBted  by  tSUnglo  Nomination. 

2.  The  power  of  arbitrators  to  select  a  third  arbitrator  or  nm* 
pire  on  failing  to  agree  is  not  necessarily  exhausted  by  a  single 
nomination,  and  was  not  exhausted  whero  nominee  died  before 
having  acted. 

Arbitration  and  Award — ^Death  of  Umpire  or  Arbitrator  Nominated 
Did  not  Exhaust  Power  to  Nominate. 

8.  Where  two  arbitrators  selected  to  partition  land  could  not 
agree  and  named  a  third  arbitrator,  and  the  three  investigated  the 
land,  and,  after  agreeing  to  meet  on  the  following  Monday,  sepa- 

*0n  the  question  of  general  right  of  revocation  of  subraissioni 
see  note  in  47  K  B^  A.   (N.  &)  400.  Bkportkr. 
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I    -  ■     — 

rated  and  the  third  arbitrator  died  on  Sunday,  there  was  no  such 
performance  or  action  hy  the  third  arbitrator  as  would  preclude 
the  arbitrators  from  naming^  a  successor. 

Arbitration  and  Award-— Agreement  of  SabmiMion  Under  Saal  Be- 
Toked  Only  by  Writing  Under  Seal. 

4.  The  formality  of  a  revocation  of  a  submission  of  matters,  to 
arbitrators  must  conform  to  the  formality  of  the  submission,  and 
if  the  submission  is  under  seal,  or  by  deed,  the  revocation  must 
be  under  seal,  and  if  the  submission  is  in  writing,  the  revocation 
must  be  in  writing;  a  simple  letter  not  being  sufficient  to  revoke 
a   submission  under  teaL 

Arbitration  and  Awaid— No  Neoeesity  for  Hearing  by  Afbitraton. 
WHose  Only  I>aty  wan  to  Divide  Bealty. 

5.  Arbitrators  selected  to  divide  realty  between  owners  are  not 
diiferent  from  referees  in  partition,  and  where  it  was  not  contem- 
plated that  they  should,  do  anything  more  than  to  go  upon  the 
premises,  survey  the  same,  and  divide  the  ground  into  three  tracts 
in  the  manner  stipulated,  and  make  a  report  of  their  action,  an 
award  made  by  them  was  valid,  although  the  parties  were  not  given 
the  opportunity  to  appear  before  them  for  a  hearing. 

From  Multnomah:  Calvin  U.  Gantbnbein^  Judge. 

In  Banc 

This  is  a  suit  to  enforce  the  award  of  an  arbitra- 
tion, and  for  other  relief.  The  facts  as  gleaned 
from  the  pleadings  are,  that  on  June  16,  1917,  the 
plaintiffs  and  defendant  Pallay  were  the  joint  owners 
of  a  tract  of  land  lying  partly  in  Multnomah  and 
partly  in  Clackamas  Counties,  Pallay  being  the 
owner  of  an  undivided  two  thirds,  and  Lesser  and 
Lubliner  being  each  the  owner  of  an  imdivided  one 
sixth  thereof.  The  Security  Savings  &  Trust  Com- 
pany holds  the  naked  legal  title  in  trust  for  the 
plainti£fs  and  defendant  Pallay.  Being  desirous  of 
having  the  lands  partitioned  so  that  each  might  hold 
his  share  in  severalty,  on  the  date  above  mentioned 
the  parties  entered  into  a  written  agreement, 
whereby  plaintiffs  named  B.  D.  Sigler  and  Pallay 
named  Frank  E.  Watkins  as  arbitrators  to  partition 
the  lands,  and  providing  that  if  they  were  unable  to 
agree  thereon,  they  were  to  select  a  third  person  to 
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act  as  umpire,  and  that  an  award  of  the  arbitrators 
or  of  one  of  the  arbitrators  and  the  umpire  should  be 
conclusive  and  binding  upon  the  parties.  It  was  fur- 
ther agreed  that  upon  the  award  being  made,  the 
defendant  Security  Savings  &  Trust  Company  should 
.  execute  sufficient  conveyances  under  the  award.  The 
contract  of  submission,  being  for  the  partition  of 
real  property,  was  drawn  and  executed  with  the 
formality  of  a  deed,  being  under  seal,  with  two  wit- 
nesses to  signatures,  duly  acknowledged  before  a 
notary  and  subsequently  recorded  in  both  Multno- 
mah and  Clackamas  Counties.  The  two  arbitrators, 
being  imable  to  agree  upon  a  division  of  the  prop- 
erty, named  George  K.  Clark  to  act  as  Umpire  in 
accordance  with  the  terms  of  the  submission,  but 
before  Clark  had  formally  accepted  the  appointment, 
he  suddenly  died,  and  thereafter  the  two  arbitrators 
selected  David  S.  Stearns  to  act  as  umpire,  and  such 
selection  was  approved  by  plaintiffs  and  Pallay. 

The  board  of  arbitrators  thus  constituted  pro- 
ceeded to  have  the  property  surveyed,  examined  the 
same,  and  made  a  division  thereof  upon  the  ground, 
but  Watkins,  at  the  request  of  Pallay,  declined  to 
sign  the  award,  and  the  same  was  signed  by  Sigler 
and  Steams,  a  majority  of  the  board,  on  November 
6,  1917.  A  copy  of  the  contract  of  submission,  and 
the  award  of  the  arbitrators  are  made  a  part  of  the 
complaint,  the  written  report  of  the  award  being 
under  seal,  and  acknowledged  by  the  arbitrators, 
and  duly  recorded  in  both  counties.  Upon  notice  to 
it  by  Pallay  that  he  repudiated  the  award,  the  defend- 
ant Security  Savings  &  Trust  Company  declined  to 
accede  to  the  demand  of  plaintiffs  for  conveyances  in 
accordance  with  the  terms  of  the  award,  and  Pallay 
refused  to  acknowledge  any  obligations  thereunder. 
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There  are  further  allegations  in  the  complaint  to 
the  effect  that  Pallay  has  been  in  the  exclusive  pos- 
session and  control  of  all  of  the  land  for  more  than 
two  years,  and  is  having  cordwood  cut  and  removed 
therefrom,  and  refuses  to  account  to  plaintiffs  for 
their  portion  of  the  income  of  the  property  or  for 
the  cordwood  which  has  been  cut.  The  prayer  seeks 
relief  in  accordance  with  the  allegations. 

The  answer  of  Pallay  admits  the  joint  ownership 
of  the  property  and  the  execution  of  the  submission 
as  alleged,  admits  the  selection  and  subsequent  death 
of  George  K.  Clark,  admits  that  he  requested  the 
trustee  not  to  issue  conveyances  under  the  alleged 
award,  and  denies  the  other  allegations  of  the  com- 
plaint. It  is  then  affirmatively  averred  that  the  arbi- 
trators named  in  the  contract,  being  unable  to  agree, 
selected  Clark  to  act  as  umpire,  and  that  he  duly 
qualified,  and  the  three  attempted  to  reach  a  deter- 
mination under  the  terms  of  the  submission,  but  be- 
fore it  was  reduced  to  writing,  Clark  died,  and  that 
Sigler  and  Watkins,  in  excess  of  their  authority, 
selected  Stearns  as  umpire,  whereupon  Pallay  noti- 
fied Walkins  that  he  would  not  be  bound  by  any 
award  thereafter  made,  and  Watkins  resigned  as 
arbitrator,  before  any  decision  was  made,  and  that 
therefore  the  award  is  void.  For  a  second  defense 
defendant  asserts  that'  Sigler  and  Stearns  fraudu- 
lently conspired,  as  agents  of  the  plaintiffs,  to  make 
an  ex  parte  award,  without  authority  or  consent  of 
Pallay,  to  enrich  plaintiffs  by  an  unfair  division  at 
the  expense  of  the  defendant  Pallay. 

The  answer  of  the  Security  Savings  &  Trust  Com- 
pany sets  out  the  nature  of  its  trust,  and  its  readi- 
ness to  perform  as  decreed  by  the  court,  and  asks 
judgment  for  $150  as  reasonable  compensation  for 
its  services  as  trustee. 

96  Or.— 10 
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A  reply  having  been  filed,  there  was  a  trial  result- 
ing in  a  decree  aflSrming  the  award  of  the  arbi- 
trators, directing  the  specific  performance  of  the 
contract,  allowing  compensation  to  the  trustee,  and 
allowing  each  plaintiff  a  specified  sum  as  the  rental 
value  of  his  share  of  the  land  as  occupied  and  en- 
joyed by  defendant  Pallay.  The  defendant  Pallay 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  prepared  and 
submitted  by  Mr.  Thomas  Mannix. 

For  respondents  there  was  a  brief  submitted  over 
the  name  of  Messrs.  Teal,  Minor  S  Winfree. 

BENSON,  J.— 1,  2.  The  appellant  contends  that 
the  award  is  invalid  for  two  reasons:  (a)  That  since, 
under  the  terms  of  the  written  agreement,  the  third 
party  to  be  chosen  upon  the  failure  of  the  two  speci- 
fied arbitrators  to  agree,  was  not  to  be  the  sole  arbi- 
ter^ but  was  to  act  with  the  others  in  breaking  the 
deadlock,  he  was  not  an  umpire,  but  an  arbitrator, 
and  that  the  death  of  one  of  the  arbitrators  ter- 
minates the  authority  of  all.  In  support  of  this  doc- 
trine our  attention  is  directed  to  the  case  of  Blundell 
V.  Brettargh,  17  Ves.  Jr.  231.  The  case  cited  is  of 
no  aid  to  us  upon  the  question  here  presented,  for 
the  reason  that  in  that  case,  it  was  not  an  arbi- 
trator who  died,  but  one  of  the  parties  to  the  con- 
tract of  submission.  It  is  true,  as  counsel  for 
appellant  contends,  that  the  third  person  chosen  by 
the  arbitrators  named  in  the  contract  was  not,  in 
the  strict  sense,  an  umpire,  for  an  umpire  is  one 
who  succeeds  to  the  duties  of  those  who,  after  fail- 
ure to  agree,  have  chosen  him  to  accomplish  that 
wherein  they  have  failed,  making  the  original  arbi- 
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trators  functus  officio.  By  the  terms  of  the  submis- 
sion, the  third  party  chosen  by  the  two  referees 
named  therein  was  to  operate  with  the  others  in 
order  to  secure  a  majority,  and  was  therefore  what 
may  be  called  a  special  arbitrator.  It  may  be  con- 
ceded for  the  purpose  of  this  discussion,  that  if  one 
of  the  arbitrators  named  in  the  written  submission 
had  died,  or  refused  to  act,  before  an  award  had 
been  aj^reed  upon,  there  could  have  been  no  award 
and  the  entire  affair  would  have  been  thereby  ended, 
since  the  personal  participation  of  each  was  one  of 
the  express  terms  of  the  contract.  The  death  of  Mr. 
Clark,  however,  who  was  selected,  not  by  signers  of 
the  agreement,  but  by  the  arbitrators  themselves^ 
presents  a  different  question,  since  his  failure  to  act 
did  not  have  any  effect  upon  the  express  terms  of 
the  written  instrument,  as  would  have  been  the  case 
if  such  writing  had  named  him  as  the  umpire  or 
special  arbitrator.  It  is  of  no  consequence  to  the 
present  inquiry,  whether  we  call  him  an  umpire  or 
an  arbitrator,  since  under  either  title,  or  with  the 
powers  belonging  to  either  title,  his  appointment  is 
from  the  same  source,  the  only  difference  being  in 
the  extent. of  his  powers.  Since  he  is  to  be  chosen 
by  the  two  arbitrators  specified  in  the  contract,  their 
powers  in  the  one  case  are  logically  the  same  as  in 
the  other.  Upon  this  question,  Morse  on  Arbitra- 
tion and  Award,  page  245,  says: 

**The  power  of  arbitrators  to  name  an  umpire  is 
not  necessarily  exhausted  by  a  single  nomination. 
If  the  nominee  refuse  to  accept,  or  neglect  to  act, 
successive  nominations  may  be  made,  until  someone 
is  found  who  will  actually  exercise  the  function. 
The  authority  is  determined  only  when  it  has  been 
fully  executed.'' 
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An  interesting  discussion  of  this  subject  is  found 
in  the  case  of  Cloud  v.  Sledge^  1  Bail.  (S.  C.)  105, 
wherein^  under  the  terms  of  the  submission,  the  two 
arbitrators,  being  unable  to  agree,  named  as  umpire 
^  Dr.  Douglass,  who,  after  an  investigation  of  the 
matters  presented,  declared  himself  unable  to  arrive 
at  a  satisfactory  conclusion,  and  recommended  that 
a  man  named  Gill  should  be  called  in  as  umpire  in 
his  stead,  and  this  was  done.  Upon  appeal  it  was 
urged  that  the  powers  of  the  arbitrators  had  been 
exhausted  in  appointing  Dr.  Douglass,  but  the  court 
says: 

**  Formerly  much  strictness  was  required  in  the 
execution  of  the  authority  delegated  to  these  do- 
mestic tribunals,  but,  as  it  was  found  to  impede  the 
determination  of  cases,  and  greatly  to  hinder  and 
delay  the  administration  of  justice,  this  strictness 
has  been  relaxed;  and  if  the  arbitrators  act  in  good 
faith,  and  the  decision  is  fairly  and  impartially 
made,  it  is  the  inclination  of  the  courts  in  all  cases 
to  support  the  award.  The  right  of  the  arbitrators 
to  appoint  a  second  umpire,  where  the  first  has  re- 
fused or  declined  to  act,  was  once  questioned,  but 
it  had  long  since  been  determined,  that  they  have 
this  power,  and,  indeed,  it  is  somewhat  surprising 
that  it  should  ever  have  been  questioned," 

The  court  in  that  case  held  that  a  successor  to  Dr. 
Douglass  was  properly  selected.  This  ruling  ap- 
pears to  be  in  accord  with  modern  authority,  and 
meets  our  approval. 

3.  As  to  whether  or  not  Mr.  Clark  had  assumed 
the  duties  of  his  task  as  an  arbitrator,  the  record 
discloses  that  when  notified  of  his  selection,  he  ac- 
companied Mr.  Sigler  and  Mr.  Watkins  to  the  land  in 
controversy,  where  they  made  some  investigation  and 
had  some  discussion  as  to  what  should  be  done,  and 
then,  after  agreeing  to  meet  on  the  following  Mon- 
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day  for  further  proceedings,  they  separated,  and 
upon  the  intervening  Sunday  Mr.  Clark  died.  There 
was  here  no  such  performance  or  action  by  Mr.  Clark 
as  would  preclude  the  arbitrators  from  naming  his 
successor. 

4.  (b)  It  is  also  contended  by  appellant,  that  even 
if  it  be  conceded  that  Steams  was  legally  chosen  to 
succeed  Clark,  the  award  is  nevertheless  void  be- 
cause Pallay  gave  notice  of  his  revocation  of  the 
arbitration  before  any  award  was  made  or  pub- 
lished. The  evidence  discloses  that  the  three  arbi- 
trators together  visited  the  ground,  inspected  it 
from  various  points,  drew  a  plat  disclosing  the 
three  tracts  to  be  awarded,  as  agreed  upon  by  all 
three;  and  then  instead  of  making  their  report  at 
once,  they  awaited  the  return  of  Mr.  Winf ree,  then 
out  of  town,  upon  whom  they  relied  to  frame  their 
rejM)rt,  looking  to  him,  for  the  reason  that  he  was  the 
attorney  who  had  prepared  the  contract  of  submis- 
sion. While  they  were  awaiting  Winf  ree 's  return, 
and  before  their  report  was  reduced  to  writing  or 
signed,  Mr.  Pallay,  by  his  attorney,  notified,  the  arbi- 
trators by  letter  that  he  would  not  be  bound  by  the 
award,  and  that  he  revoked  the  submission.  Re- 
spondents urge  that  a  revocation  could  not  be  thus 
accomplished,  and  their  contention  is  undoubtedly 
correct.  The  formality  of  a  revocation  must  con- 
form to  the  formality  of  the  submission.  If  the 
submission  is  under  seal,  or  by  deed,  the  revocation 
must  be  by  deed.  If  the  submission  is  in  writing, 
the  revocation  must  be  in  writing:  Morse  on  Arbi- 
tration and  Award,  p.  232;  5  C.  J.,  §105,  p.  57; 
2  B.  C.  L.,  p.  368,  §  17.  It  will  be  recalled  that  in 
the  present  instance  *  the  submission  was  by  deed, 
and  a  simple  letter,  signed  by  either  th^  appellant 
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or  his  attorney,  is  ineffective  to  accomplish  a  revo- 
cation. 

5.  It  is  urged,  further,  that  the  award  is  invalid 
for  the  reason  that  no  opportunity  was  given  to  the 
parties  to  appear  before  the  new  board  of  arbitra- 
tors for  a  hearing,  and  among  others,  the  case  of 
Cohn  V.  Wemme,  47  Or.  146  (81  Pac.  981,  8  Ann. 
Gas.  508),  is  cited.  This  case,  as  well  as  the  others 
which  are  relied  upon  by  appellant,  are  cases  which 
called  for  hearings  and  the  introduction  of  evidence, 
while  the  case  at  bar  is  in  an  entirely  different  class. 
The  written  agreement  of  submission  occupies  the 
place  of  pleadings,  stipulated  facts,  and  an  order  ap- 
pointing referees  in  a  suit  for  partition  of  real 
property.  The  arbitrators  are  in  no  sense  different 
from  referees  in  such  a  suit  in  partition  and  it  was 
not  contemplated  that  they  should  do  anything  more 
than  fo  go  upon  the  premises,  survey  the  same,  and, 
in  the  exercise  of  their  best  judgment,  divide  the 
ground  into  three  tracts  in  the  manner  stipulated, 
and  mako  a  report  of  their  action.  Such  proceed- 
ings do  not  contemplate  a  hearing  before  the  arbi- 
trators, and  the  fact  that  there  was  no  such  hearing 
cannot  affect  the  award. 

We  have  carefully  considered  the  entire  record, 
and  find  that  the  award  is  fair  and  just,  and  the 
findings  and  decree  of  the  trial  court  thereon,  and 
upon  the  question  of  rentals,  meet  with  our  ap- 
proval.   The  decree  is  therefore  aflSrmed. 

Affibhed.    Behearinq  Denied. 
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NEIS  V.  EBBE. 

(189  Pac.  417.) 

Polilie  lA&dB — SngpoDflion  Fending  Investigation  of  XSntry  for 
Fnuid  Held  a  'Troceedlng  Against  £atry"  Barring  Patent. 

1.  A  homestead  entryman'f  grantee  held  not  entitled  to  a  patent 
where  the  Secretary '  of  the  Interior  had  ordered  the  Commissioner 
of  General  Land  Office  to  investigate  the  entry  and  such  official 
had  by  order  suspended  it  pending  an  investigation  upon  informa- 
tion of  fraud,  such  action  having  been  instituted  within  two  years 
after  isauance  of  patent  to  the  original  entryman,  and  constituting 
a  proceeding  against  the  entry  within  Act  Cong.  March  3,  1891 
(17.  8.  Comp.  Stats.,  §§5113,  5116).  , 

PuUic  Lands— BelinqniahmeDt  and  ProoeedlngB  Against  Fraudulent 
Entry  Held  to  Give  Land  Department  Authority  to  Consider 
LaiDd  Vacant. 

2.  Where  a  final  receipt  had  been  issued  to  a  homestead  entry- 
man  and  such  entryman  had  granted  the  land  to  plaintiff,  that 
the  original  entryman  and  plaintiff  had  relinquished  and  quit- 
claimed their  interest  to  the  government,  which  was  investigating 
the  entry  and  had  suspended  issuance  of  patent  thereto  on  the 
ground  of  fraud,  gave  the  Land  Department  authority  to  consider 
the  land  vacant,  and  to  allow  a  homestead  entry  on  the  part  of  a 
third   person. 

Public  Lands — ^Refusal  to  Allow  Bntry  canBot  be  Taken  Advantage 
of  by  One  Who  has  BeUnquished. 

3.  Where  a  homestead  entryman's  grantee  after  relinquishment 
by  the  original  entryman  and  quitclaim  by  the  grantee  to  the  gov- 
ernment procured  others  to  apply  for  homestead  entry  on  the  land, 
the  refusal  of  the  government  to  allow  such  entry  could  not  be 
taken  advantage  of  by  the  original  entryman's  grantee  nor  rein- 
vest him  with  any  interest  in  the  land. 

Public   Lands — Grantee    of   Original   Entryman   may   Belinquish. 

4.  An  original  homestead  entryman's  grantee  can  relinquish  his 
claim  to  the  land  to  the  government  to  the  same  extent  as  could 
the  original  entryman,  and  such  relinquishment  is  authorized  by 
tiie  federal  statute. 

From  Lincoln:  James  W.  Hamilton,  Judge. 

Department  2. 

The  plaintiff  brings  this  snit  to  have  defendant, 
Mrs.  Florence  M.  Ebbe,  declared  a  trustee  of  a  cer- 
tain quarter-section  of  land  for  his  use  and  benefit. 
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A  patent  to  the  land  was  issued  from  the  United 
States  to  Florence  M.  Creitz,  now  Florence  M.  Ebbe. 
The  trial  court  rendered  a  decree  in  favor  of  defend- 
ants, from  which  plaintiff  appeals.   ' 

The  plaintiff,  Kola  Neis,  claims  title  to  the  land 
in  question  as  grantee  from  George  Rilea,  who  filed 
homestead  entry  under  the  laws  of  the  United  States 
for  the  tract,  and  on  November  4,  1901,  made  final 
proof  at  the  land  office  at  Oregon  City  and  received 
a  final  receipt  therefor.  Plaintiff  asserts  that  there 
was  no  protest  or  contest  filed  against  the  homestead 
within  the  period  of  two  years  after  the  date  of  the 
final  receipt. 

The  following  facts  appear  from  the  record: 
On  October  1,  1900,  George  Bilea  made  homestead 
entry  number  13,091,  serial  0911,  for  the  land  in- 
volved herein.  November  4,  1901,  he  made  final 
proof  therefor  and  a  final  certificate  was  issued  to 
him.  On  July  22,  1902,  Rilea  executed  a  deed  of  the 
land  to  plaintiff  Neis,  which  was  duly  recorded  in 
Lincoln  County,  Oregon,  July  25,  1902.  On  March 
6,  1903,  a  special  agent  was  instructed  by  the  Gen- 
eral Land  Office  to  make  /  investigation  of  all  com- 
muted homestead  entries  within  certain  townships, 
including  the  land  in  question.  On  March  26,  1903, 
all  entries  for  this  class  of  land  were  suspended  by 
the  General  Land  Office  upon  direction  of  the  Secre- 
tary of  the  Interior.  On  August  19,  1903,  Special 
Agent  Hobbs  made  a  report,  which  was  received  in 
the  General  Land  Office  August -25,  1903,  reciting 
that  he  had  investigated  the  entries  in  township  9 
south,  range  10  west,  including  this  entry,  and  stat- 
ing clearly  that  all  of  the  entries  were  fraudulent. 
After  still  further  investigation  this  special  agent 
telegraphed  the  General  Land  Office  on  November  4, 
1903,  requesting  that  no  patents  be  issued  on  home* 
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stead  entries  for  this  class  of  land.  This  all  tpok 
place  within  the  two-year  period  after  the  date  of 
the  final  certificate  issued  to  George  Bilea.  After- 
ward, by  a  written  report  dated  November  9,  1903, 
the  special  agent  presented  formal  specific  charges 
against  the  entry  of  Rilea  and  other  entries. 

On  July  10,  1909,  the  plaintiff  and  his  wife  ex- 
ecuted a  quitclaim  deed  to  the  United  States,  cover- 
ing the  land  in  question,  which  was  delivered  to  Dye 
Wade  under  an  agreement  by  which  Wade  was  to 
file  the  relinquishment,  secure  a  filing  on  the  land 
if  he  could,  and  pay  the  plaintiff  $2,500  in  case  he 
secured  a  patent. 

On  August  31,  1909,  Wade  appeared  at  the  office 
of  the  Register  of  the  land  office  in  Portland  and 
filed  this  deed,  together  with  a  certified  copy  of  the 
deed  which  plaintiff  had  secured  from  Bilea,  the 
mortgage  from  Bilea  to  W.  N.  Jones,  a  satisfaction 
of  the  same  mortgage,  and  a  certificate  of  the  county 
clerk  of  Lincoln  County^  Oregon,  to  the  effect  that 
the  county  records  then  showed  the  title  to  the  land 
to  be  in  the  United  States.  Wade's  application  was 
rejected  by  the  General  Land  Office  February  25, 
1911,  which  action  was  affirmed  upon  appeal  to  the 
Department  of  the  Interior. 

On  April  10,  1907,  George  Bilea  made  a  relinquish- 
ment of  his  rights  in  the  land  and  at  the  same  time 
one  Gooch  filed  his  application  to  make  homestead 
entry  for  the  same.  Upon  the  filing  of  the  relin- 
quishment the  claim  of  Bilea  was  canceled  by  the 
Register  and  Beceiver,  and  on  May  17,^  1907,  Neis 
filed  a  protest  against  the  cancellation  and  relin- 
quishment and  asked  for  the  patent  to  be  issued  on 
the  receipt  therefor  issued  in  favor  of  George  Bilea. 
The  Commissioner  of  the  General  Land  Office  denied 
the  request  of  Neis,  and  upon  appeal  to  the  Secre- 
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tary  of  the  Interior,  the  claim  was  re-established. 
On  April  29,  1910,  the  Commissioner  of  the  General 
Land  Office  canceled  the  entry  of  Bilea  and  dis- 
missed the  application  of  Neis.  Testimony  on  the 
charges  filed  against  the  Rilea  entry  was  taken  be- 
fore a  notary  at  Toledo,  Oregon.  On  August  3, 
1909,  a  final  hearing  was  had  thereon  at  the  United 
States  Land  Office  in  Portland,  Oregon.  On  Novem- 
ber 24,  1909,  a  decision  of  the  Register  and  Receiver 
was  rendered  recommending  the  cancellation  of  the 
Rilea  homestead  entry.  On  April  29,  1910,  a  deci- 
sion was  rendered  by  the  General  Land  Office,  sus- 
taining the  charges  of  fraud  against  Rilea 's  entry 
and  canceling  the  same.  In  the  letter  of  the  Honor- 
able Commissioner  it  was  stated: 

**If,  as  you  state,  Neis  has  conveyed  his  claim  to 
the  government,  it  would  seem  that  neither  of  the 
contestees  (Rilea  or  Neis)  stands  in  a  position  to 
assert  title,  inasmuch  as  the  reinstatement  of  the 
entry   after    RUea's    relinyiishment    was   based^  on 

Neis's  rights  arising  from  Rilea 's  deed  to  him.*' 

This  decision  was  affirmed  by  the  Secretary  of 
the  Interior  September  24>  1910.  On  September  25, 
1909,  the  defendant,  Florence  M.  Ebbe,  then  Flor- 
ence M.  Creitz,  filed  a  homestead  application  for  the 
land.  On  November  25,  1912,  Mrs.  Creitz  made  a 
second  homestead  application  for  the  land.  On 
June  22,  1914,  Rilea  was  notified  of  the  allowance 
of  Mrs.  Creitz 's  entry,  03692.  She  made  final  proof 
therefor  and  on  September  13,  1915,  a  patent  to  the 
land  was  issued  to  her.  Affibmbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Weatherford  &  Wyatt,  with  an  oral  argu- 
ment by  Mr.  James  K.  Weatherford. 
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For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Oscar  Hayter  and  Mr.  Sidney  J.  Graham^ 
with  an  oral  argument  by  Mr.  Hayter. 

BEAN,  J. — ^It  is  the  contention  of  plaintiJBf  that 
George  Bilea  having  made  a  homestead  entry  for 
the  land  in  question  and  on  November  4,  1901,  made 
final  proof  therefor  and  received  a  final  certificate, 
and  Bilea  having  on  July  22,  1902,  executed  a  deed 
of  conveyance  of  the  land  to  plaintiff  Kola  Neis, 
which  was  filed  for  record  on  July  25,  1902,  in  Lin- 
coln County,  Oregon,  and  also  that  no  protest  or 
contest  was  filed  against  the  homestead  entry  within 
the  period  of  two  years  after  the  date  of  the  final 
receipt;  that  the  officers  of  the  General  Land  Office 
and  Department  of  the  Literior  of  the  United  States 
had  no  jurisdiction  to  cancel  the  homestead  entry  of 
Bilea,  but  should  have  issued  a  patent  for  the  land 
to  him;  and  therefore  title  to  the  land  passed  to 
plaintiff  by  virtue  of  the  Rilea^  deed. 

It  appears  that  the  land  is  a  part  of  the  former 
Siletz  Indian  Beservation  and  that  on  March  25, 
1903,  all  of  the  entries  therein  were  suspended  by 
the  order  of  the  Commissioner  of  the  General  Land 
OfiBce  upon  the  direction  of  the  Secretary  of  the 
Interior  that  such  entries  be  investigated,  upon  in- 
formation of  fraud  in  connection  therewith.  After 
such  investigation  was  made  and  a  hearing  was  had 
the  entry  of  Rilea  was  canceled.  A  report  of  the 
special  agent  was  made  August  19,  1903,  and  re- 
ceived by  the  General  Land  Office  August  25,  1903, 
which  wa(s  unfavorable  to  all  of  the  entries  for  this 
class  of  land.  On  November  4,  1904,  Special  Agent 
Hobbs  telegraphed  the  General  Land  Office  request- 
ing no  patents  to  be  issued  for  any  such  land. 
Formal  written  report  of  the  fraudulent  -  character 
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of  the  Bilea  claim  and  twenty-two  others  was  made 
November  9,  1903. 

It  therefore  seems  that  before  the  two  years  had 
elapsed  after  Eilea's  final  receipt  had  been  issued, 
the  Department,  pursuant  to  information  filed  and 
on  account  of  objection  raised  by  the  officers  under  % 
a  declaration  of  doubt  and  suspicion  as  to  the  valid- 
ity of  the  claim,  was  actively  engaged  in  the  inves- 
tigation of  the  facts  concerning  the  good  faith  and 
validity  of  the  claim  of  Bilea. 

It  should  be  borne  in  mind  that  on  July  10,  1909, 
the  plaintiff  and  his  wife  executed  a  quitclaim  deed 
to  the  United  States,  covering  the  land  in  question, 
which  was  duly  recorded  and  filed  in  the  local  land 
office.  Also  on  April  10,  1907,  George  Bilea  in  writ- 
ing relinquished  his  right  to  the  land,  and  the  relin- 
quishment was  filed  in  the  local  land  office. 

The  United  States  statute  provides  as  follows: 

**That  when  a  pre-emption,  homestead,  or  timber 
culture  claimant  shall  file  a  written  relinquishment 
of  his  claim  in  the  local  land  office,  the  land  covered 
by  such  claim  shall  be  held  as  open  to  settlement 
and  entry  without  further  action  on  the  part  of  the 
Commissioner  of  the  General  Land  Office*':  6  Fed. 
Stats.  Ann.,  §  1,  p.  300. 

In  the  case  of  Lane  v.  Hoglund,  244  U.  S.  174  (61 
L.  Ed.  1066,  37  Sup.  Ct.  Eep.  558),  it  is  said: 

**The  statute  makes  it  very  plain  that  if  at  the 
expiration  of  two  years  from  the  date  of  the  Be- 
ceiver's  final  receipt  there  is  'no  pending  contest 
or  protest^  against  the  entry  its  validity  no^longer 
may  be  called  in  question — in  the  words  of  the  act, 
*The  entryman  shall  be  entitled  to  a  patent,  •  •  and 
the  same  shall  be  issued  to  him/  '* 

Can  it  be  said  that  at  the  end  of  the  two-year 
period  after  the  date  of  the  Beceiver's  final  receipt 
issued  to  Bilea  there  was  no  protest  pending  against 
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entry?  The  very  life  or  validity  of  the  claim 
of  Bilea  had  been  challenged  by  a  report  filed  which 
was  adverse  to  the  same,  and  it  was  donbted  and 
under  investigation  by  the  General  Land  Office  by 
the  order  of  the  Department  of  the  Interior. 

The   seventh   section   of   the   act   of   Congress   of  " 
March  3,  1891,  Chapter  561   (26  Stat,  at  L.   1095, 
1099,  Comp.  Stats.  1916,.  §§  5113,  5116),  has  the  fol- 
lowing provision: 

"That  after  the  lapse  of  two  years  from  the  date 
of  the  issuance  of  tne  receiver's  receipt  upon  the 
&ial  entry  of  any  tract  of  Jand  under  the  homestead, 
timber  culture,  aesert  lana,  or  pre-emption  laws,  or 
under  this  act,  and  when  there  shall  be  no  pending 
contest  or  protest  against  the  validity  of  such  entry, 
the  entryman  shall  be  entitled  to  a  patent  conveying 
the  land  by  him  entered,  and  the  same  shall  be  issued 
to  him.*' 

It  will  be  noted  that  the  act  provides  for  no  par- 
ticular form  of  a  protest  tp  be  made.  In  Lane  v. 
Hoglund,  244  U.  S.  174  (61  L.  Ed.  1066,  37  Sup.  Ct. 
Rep.  558),  the  Supreme  Court  of  the  United  States, 
I  speaking  by  Mr.  Justice  Van  Devanteb,  referring 
to  this  act,  discussed  the  question: 

"What,  then,  is  the  Spending  contest  or  protest' 
which  is  to  exclude  a  subsisting  entry  from  this  stat- 
ute of  limitation  and  repose?  Is  it  some  proceeding 
which  is  begun,  ordered,  or  set  in  motion  in  the 
interest  of  another  claimant  or  of  the  public  to  test 
or  determine  the  validity  of  the  entry?  Or  may  it 
be  a  mere  report,  letter,  or  other  communication, 
confidential  or  otherwise,  which  has  not  been  and 
miay  never  be  acted  upon,  which  may  be  neither 
hiown  nor  accessible  to  the  entryman,  or  which  may 
be  so  general,  vague,  or  intemperate  in  its  state- 
ments as  not  in  itself  to  merit  attention?  *  *  In 
short,  the  reference  is  to  a  proceeding  against  the 
entry  and  not  to  some  communications  which  at  most 
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is  only  suggestive  of  the  propriety  of  such  a  pro- 
ceeding and  may  never  become  the  basis  of  one." 

The  opinion  appears  to  approve  the  instructions 
of  May  8,  1891,  12  Land  Dec.  450,  **  wherein  each 
term  [contest  or  protest]  is  spoken  of  as  meaning  a 
'proceeding'  under  the  Rules  of  Practice  to  cancel 
and  defeat  an  entry.  •  •  ''  The  same  view  is  ex- 
pressed in  the  supplemental  instructions  of  July  1, 
1891,  13  Land  Dec.  1. 

In  Lane  v.  Hoglu/nd,  within  two  years  after  the 
date  of  the  final  certificate,  a  deputy  forest  super- 
visor reported  to  the  General  Land  Office,  recom- 
mending the  cancellation  of  the  entry,  **on  account 
of  nonresidence  and  lack  of  cultivation.'*  No  action 
upon  this  report  was  taken  until  after  the  expira- 
tion of  the  two-year  period.  Almost  three  years 
after  the  date  of  the  Receiver's  receipt  the  Com- 
missioner of  the  General  Land  Office  ordered  a 
proceeding  in  the  local  land  office  to  determine  the 
question  of  residence  upon  the  land. 

1.  In.  the  present  case  the  Secretary  of  the  In- 
terior had  received  information  as  to  the  fraudulent 
character  of  the  entry  of  Rilea  and  others,  and 
ordered  the  Commissioner  of  the  General  Land 
Office  to  investigate  the  entry.  That  official  had  by 
order  suspended  the  Rilea  entry,  and  the  machinery 
of  the  government  had  been  put  in  motion  for  an 
investigation  of  the  entry  upon  information  of  fraud 
in  connection  tlierewith.  A  proceeding  against  the 
entry  was  pending.  All  of  this  was  prior  to  the  ex- 
piration of  the  two  years.  We  think  there  is  a 
marked  distinction  as  to  the  facts  between  the  case 
at  bar  and  the  case  of  Lane  v.  Hoglund  relied  upon 
by  plaintiff. 
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In  the  case  of  Menasha  Wooden  Ware  Co., 
Assignee,  v.  William  Gribble,  published  in  37  Land 
Dec,  329,  the  Supreme  Court  of  the  District  of 
Columbia  considered  the  question  of  ** protest'* 
under  the  act.  In  that  case  the  Commissioner  of 
the  General  Land  Office  had  ordered  an  investiga- 
tion of  the  claim  of  Gribble  among  others  and  in- 
structed a  special  agent  to  carry  it  on.  No  specific 
charges  were  made.  The  investigation  was  ordered 
for  the  reason  that  in  several  claims  the  same  wit- 
nesses had  been  used,  which  caused  suspicion  of 
fraud.     The  court  used  the  following  language: 

*'The  question  then  is  whether  this  constituted  a 
contest  or  a  protest.  It  was  not  a  contest  in  the 
sense  that  a  special  charge  had  been  made,  much 
less  that  notice  thereof  had  been  given  to  the  claim- 
ant, so  that  it  might  be  met  by  him.  Neither  was 
it  a  protest  in  the  s6nse  that  a  specific  ground  had 
been  pointed  out  for  the  basis  of  the  protest  and 
the  claimant  informed  thereof.  But  are  either  of 
these  necessary t  There  was  a  solemn  declaration 
by  the  department  that  the  circumstances  surround- 
ing the  claim  were  such  as  to  beget  suspicion  and 
to  call  for  a  thorough  investigation  and  that  in  the 
meantime  the  patent  ought  not  to  be  granted.  *  * 

''As  defined  by  Webster,  a  protest  is  *a  solemn 
declaration  of  opinion,  commonly  a  formal  declara- 
tion against  some  act.'  Is  not  that  exactly  what 
this  isl  It  was  the  first  step  in  a  proceeding  calcu- 
lated to  test  the  validity  of  the  claimant's  right  to 
a  patent.  That  step  having  been  taken  within  the 
two  years,  the  statute  of  confirmation  did  not  oper- 
ate upon  this  claim." 

Section  7  of  the  act  of  March  3,  1891,  does  not 
indicate  that  it  was  enacted  for  the  purpose  of  cur- 
tailing or  changing  the  manner  or  form  of  conduct- 
ing the  proceedings  in  the  General  Land  Office,  or 
before  the  Department  of  the  Interior,  in  the  case 
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of  a  contest  or  protest  against  the  validity  of  any 
entry;  but  rather  for  the  purpose  of  prompting 
action  to  be  taken  within  the  time  prescribed. 
Where  the  specific  facts  constituting  the  fraud  are 
stated,  which,  if  true,  would  defeat  the  entry,  and 
the  Commissioner  of  the  General  Land  Office  has 
ordered  the  entry  suspended  and  investigated,  it 
would  seem  that  such  protest  would  be  sufficient 
within  the  meaning  of  the  statute  to  'prevent  the 
running  of  the  same,  although  such  protest  does  not 
contain  all  of  the  data  necessary  for  a  hearing.  The 
case  comes  within  the  rule  suggested  by  the  United 
States  Supreme  Court  in  ttPb  Hoglund  case.  It  was 
a  proceeding  *' ordered  or  set  in  motion  in  the  inter- 
est of  •  •  the  public. '*  See,  also,  Acting  Secretary 
Ryan's  instruction  of  June  3,  1904,  in  which  it  is 
said: 

'*To  be  either  a  contest  or  a  protest  there  must  be 
a  charge  of  specific  facts  which,  if  true,  would  de- 
feat the  entry  and  upon  which  the  entryman  or 
party  affected  may  take  issue  and  demand  a  hear- 
ing. In  cases  investigated  by  special  agents  of  your 
office,  where  the  a^ent  has  reported  sufficient  facts 
to  justify  cancellation  of  the  entry,  such  report  is  a 
proceeding  that  prevents  confirmation  of  an  entry 
under  the  acf :  33  Land  Dec.  Dept.  Int.  10. 

The  trial  court  held  that  the  entry  of  Rilea  and 
the  interest  of  plaintiff  Neis  in  the  land  had  ceased 
to  exist,  on  accoimt  of  the  relinquishment  of  Bilea 
and  the  deed  from  plaintiff,  Neis,  and  wife  to  the 
government. 

2.  The  entry  of  Bilea  was  suspended  within  the 
period  prescribed  by  the  statute  of  repose  above 
quoted,  and  proceedings  were  then  instituted  and 
being  carried  on.  They  were  concluded  after  some 
delay,  caused  by  the  records  being  used  in  the  fed- 
eral court  in  the  matter  of  the  indictment  and  prose- 
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cution  of  one  W.  N.  Jones.  After  a  thorough 
investigation  and  regular  hearing  the  entry  was  can- 
celed of  record.  All  of  these  things,  plus  the  fact 
that  Bilea  had  relinquished  all  his  interest  in  the 
land  which  merely  shaped  the  Land  OflSce  records, 
and  also  plus  the* fact  that  Neis  had  quitclaimed  and 
relinquished  to  the  government  of  the  United  States 
all  the  interest  in  the  land  conveyed  to  him  by  Eilea, 
gave  the  Land  Department  of  the  United  States 
authority  to  consider  the  land  vacant  and  allow  the 
homestead  entry  of  Florence  M.  Creitz  (now  Ebbe). 

It  is  the  contention  of  the  plaintiff,  as  we  under- 
stand it,  that  Bilea  attempted  to  make  his  relin- 
quishment in  the  interest  of  one  Gooch,  who  applied 
to  make  homestead  entry  for  the  land ;  that  the  deed 
of  plaintiff  to  the  government  was  executed  in  order 
that  Dye  Wade  might  file  upon  the  land;  and  that 
as  the  Land  Office  officials  did  not  accept  the  relin- 
quishment or  the  deed  for  the  purpose  intended,  and 
allow  either  the  application  of  Gooch  or  Wade,  there 
was  no  acceptance  thereof. 

3.  If  there  was  any  error  on  the  part  of  the  Land 
I  Office  officials  in  denying  the  application  of  Gooch 
or  refusing  the  application  of  Dye  Wade  to  make 
a  homestead  entry  for  the  land,  they  were  the  per- 
sons to  take  exception  to  such  ruling;  and  the  fact 
that  their  applications  were  denied  would  not  rein- 
vest plaintiff,  Neis,  with  any  interest  in  the  land  or 
reconvey  any  interest  to  him  or  cancel  or  annul  the 
deed  of  conveyance  which  he  executed  to  the  gov- 
ernment. It  should  be  remembered  that  the  legal 
title  to  the  land  remained  in  the  government  of  the 
United  States  until  patent  therefor  was  issued  to 
Creitz;  therefore,  it  was  not  necessary  for  the  deed 
from  Neis  to  the  United  States  to  convey  any  legal 
title  or  to  be  of  any  more  force  than  to  relinquish 
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his  clainu  It  seems  that  everyfhiiig  necessary  for 
an  acceptance  of  the  Neis  deed  or  relinqmshment 
was  done  that  could  be  accomplished  by  the  United 
States  Land  Office  officials,  and  that  snch  acts  were 
within  the  scope  of  their  authority. 

4.  Neis  by  virtue  of  the  quitclaim  deed  from 
Bilea  obtained  no  better  right  to  the  land  than 
Bilea  theretofore  had.  If  Bilea,  prior  to  the  execu- 
tion of  the  deed  to  Neis,  could  relinquish  his  claim 
to  the  land,  which  he  undoubtedly  could,  then  Neis 
thereafter  could  perform  a  like  act  Such  transac- 
tions are  of  common  occurrence  in  the  United  States 
Land  Office,  and  we  think  the  same  are  authorized 
by  the  United  States  statute  above  referred  to. 

Plaintiff  cites  and  relies  upon  the  case  of  GUdner 
V.  HaU  (D.  C),  227  Fed.  704.  In  that  case  the  Land 
Department  exercised  jurisdiction  in  a  contest  initi- 
ated by  a  private  person  against  an  entry  more 
than  six  years  after  the  date  of  the  Beceiver's  final 
receipt.  There  was  no  relinquishment  of  the  entry 
by  the  claimant  as  in  the  case  at  bar. 

Our  attention  has  not  been  directed  to  any  case 
where  such  an  entryman  has  received  the  benefit  of 
a  patent  to  land  issued  by  the  government  of  the 
United  States  after  the  entryman  or  his  grantee  had 
filed  a  relinquishment  of  his  interest  in  the  land  in 
the  local  land  office,  as  was  done  in  the  present  case. 
We  think  no  such  case  can  be  found. 

It  is  unnecessary  to  pass  upon  the  question  of 
the  efficacy  of  the  contest  instituted  by  the  govern- 
ment officials  against  the  entry  of  Bilea  taken  as 
standing  alone. 

The  decree  of  the  lower  court  is  affirmed. 

AFFIRMBn. 

BusNETT,  Johns  and  Bbnnett,  JJ.,  concur. 
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Argaed  January   14,  reversed    and   dismissed   March   2,   rebeaving 

denied  May  11,  1920. 

.WILLIAMS  V.  SEUFEBT  BROS.  CO.* 

(188  Pac.  165;   189  Pac.   636.) 

Appearance— Answer  on  tlie  Merits  General  Appearance,  Thoagh 
Beservlng  Bigbt  of  Special  Appearance  to  Object  to  Jurisdic- 
tion. 

1.  Answer  on  the  merits,  though  made  after  special  appearance, 
and  reserving  right  to  object  to  jurisdiction,  is  nevertheless  a  gen- 
eral appearance. 

Fish— ^tate  has  Power  to  Begnlate  Fisheries. 

2.  Within  the  limits  prescribed  by  the  Constitution,  the  state  in 
tiie  exercise  of  its  police  power  and  for  the  welfare  of  ail  its  citi- 
zens can  regulate  catching  of  fish  in  the  waters  of  the  state,  or 
those  over  which  the  States  of  Oregon  and  Washington  have  con- 
eorrent  jurisdiction. 

[As  to  the  right  to  fish  in  navigable  river,  see  notes  in  21 
Ann.  Cas.  777;  131  Am.  St  Bep.  758.] 

Ftab-^tatntory  Beqntrement  That  Location  License  must  be  Be- 
newed  as  Early  as  ApiU  1st  is  Beasonable. 

3.  The  requirement  of  Laws  of  1915,  page  226,  Section  2,  that 
one  holding  a  license  to  fish  with  a  fixed  appliance  shall  at  some 
date,  as  early  as  April  1st  of  any  year,  make  application  for  re- 
newal in  order  to  retain  the  location  is  a  reasonable  one. 

[As  to   the   validity  and   construction    of   statute   regulating 
the  method  of  taking  fish,  see  note  in  Ann.  Cas.   1917D,  814.] 

rUb-— Failure  to  Benew  in  Time  License  for  Location  for  Fixed 
Appliance  in  Columbia  Blver  is  an  Abandonment  of  the  Loca- 
tion. 

4.  Under  Laws  of  1913,  page  225,  Section  1,  forbidding  issuance 
of  license  for  a  location  in  Columbia  Biver  for  fishing  with  a  fixed 
appliance  which  would  interfere  with  a  prior  location,  and  Laws 
of  1915,  page  226,  Section  2,  making  the  failure  to  renew  a  license 
for  location  for  fixed  appliance  by  April  1st  of  any  year  an  aban- 
donment of  the  location,  the  failure  to  renew  a  license  is  an 
abandonment  of  the  location  to  another  who  had  license  issued  for 
the  same  location  on  April  Ist,  regardless  of  any  prior  use  of  such 
location. 

ON  PETITION   FOB   REHEARING. 

FUh— Declidon  of  Fish  and  Game  Commissioner  will  not  be  Be- 
vecsed  by  Courts  Wbere  Facts  Warrant  the  Action  Taken. 

5.  A  decision  of  the  fish  and  game  commissioner  deciding  ques- 
tion of  priority  as  to  fishing  rights  will  not,  in  view  of  the  obvious 

*0n  government  control  over  rights  of  fisheries  generally,  see 
note  in  89  Lb  B.  A,  582.  Bxposteb. 
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intention  of  the  legislature  to  invest  the  commission  with  disere- 
tionary  power^  be  disturbed  where  the  facts  and  circnmstanees 
warranted  the   determination   made. 

From  Multnomah:  George  N.  Davis,  Judge. 

Department  2. 

In  August,  1916,  plaintiff,  Williams,  instituted 
this  suit  in  Multnomah  County  to  enjoin  the  defend- 
ant, Seufert  Brothers  Company,  from  the  operation 
of  fishing  tackle  and  the  occupancy  of  the  location 
of  a  scow  fish-wheel  at  a  certain  point  in  the  Colum- 
bia River;  for  restraining  and  advisory  orders  di- 
rected to  the  master  fish  warden  respecting  duplicate 
licenses;  and  orders  to  the  state  board  of  fish  and 
game  commissioners  to  compel  recognition  of  Will- 
iams' priority  right.  Defendants  appeal  from  a  de- 
cree rendered  in  favor  of  plaintiff. 

It'  is  alleged  in  the  complaint : 

"That  plaintiff  is  now  and  at  all  the  times  here- 
inafter mentioned  has  been,  a  citizen  of  the  United 
States  of  America  *  *  and  for  more  than  ten  years 
last  past  a  citizen  and  an  actual  bona  fide  resident 
of  the  State  of  Oregon. 

**That  defendant,  Seufert  Brothers  Company,  is 
now  and  during  the  period  complained  of  has  been, 
a  corporation  duly  organized  under  and  by  virtue 
of  the  Oregon  laws,  and,  under  its  charter  em- 
powered to  take  fish  from  the  waters  of  the  Colum- 
bia Eiver  and  to  pack  the  same  for  commercial  pur- 
poses and  to  operate  gear  and  tackle  in  taking  fish 
from  the  waters  of  the  Columbia  River. 

"That  defendant,  R.  E.  Clan  ton,  is  the  duly  ap- 
pointed and  qualified  and  acting  master  fish  warden 
of  the  State  of  Oregon,  and  as  such,  is  invested  with 
the  duty  of  issuing  licenses  to  fish  and  to  operate 
fishing  gear  and  tackle,  and  scow  fish  wheels  in  the 
waters  of  the  Columbia  River  within  the  jurisdiction 
of  the  State  of  Oregon. 

"That  defendants,  James  Withycombe,  C.  F. 
Stone,  I.  N.  Fleishner,  F.  M.  Warren  and  Marion 
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Jack  comprise  the  board  of  fish  and  j?ame  commis- 
sioners of  the  State  of  Oregon,  and  as  such  com- 
missioners are  by  law  invested  with  the  power  and 
duty  of  supervision  over  the  acts  and  official  duties 
of  the  master  fish  warden,  and  are  by  law  charged 
with  the  duty  of  supervising  and  regulating  the  issu- 
ance of  fishing  licenses  as  provided  by  the  laws  of 
the  State  of  Oregon. '^ 

It  is  further  alleged  in  substance: 

That  during  the  fishing  season  for  many  years 
past  plaintiff  has  been  accustomed  to  fish  for  salmon 
and  other  food  fish  on  the  south  bank  of  the  Colum- 
bia River  for  food  for  his  family  and  commercial 
purposes,  and — 

*Tarticularly  has  plaintiff  fished  on  or  about  a  cer- 
tain point  more  particularly  described  as  a  point 
situated  28.53  chains  north  and  12  chains  west  of 
the  quarter-section  comer  between  section  one  and 
section  thirty-six  in  townships  one  and  two  re- 
spectively, both  north  of  range  13  east  of  Willa- 
mette Meridian,  in  Wasco  County,  Oregon.'* 

That  dujing  the  different  years  from  1910  until 
1914  licenses  were  regularly  issued  to  the  plaintiff 
and  to  plaintiff  and  his  partner  to  fish  at  the  point 
mentioned;  that  the  defendant  Seufert  Brothers 
Company  in  May,  1913,  opposed  the  operation  of 
plaintiff's  scow  fish-wheel  at  the  point  described,  and 
alleges  that  the  defendant  company  through  its 
agents  unloosened  the  lashings  and  cables  holding 
the  scow  fish-wheel  in  position. 

That  on  the  1st  of  April,  1914,  there  was 
issued  to  the  plaintiff  by  the  master  fish  warden  cer- 
tain license  **0-26"  authorizing  plaintiff  to  operate 
his  scow  fish-wheel  at  the  point  described,  and  that 
the  defendant  company  again  unloosened  plaintiff's 
SCOW;  that  in  August,  1914,  defendant  company  un- 
lawfully occupied  the  point  in  question  with  a  scow 
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fish- wheel  bearing  license  nnmber  **0-l'*  and  made 
fast  the  same  at  the  point  described,  said  point 
being  the  identical  point  belonging  to  plaintiff  for 
fishing  purposes  nnder  his  license  and  prior  rights, 
and  operated  said  scow  fish-wheel  to  the  exclusion 
of  plaintiff.  In  March,  1915,  plaintiff  applied  to 
the  master  fish  warden  for  a  license  for  the  season 
1915-16,  but  that  defendant  company  objected  to 
and  prevented  the  issuance  of  such  license  until  the 
season  was  too  far  advanced  for  profitable  fishing. 
Plaintiff  applied  for  and  was  issued  a  license  by  the 
master  fish  warden  dated  May  5,  1916,  numbered 
**0-31'*  purporting  to  authorize  plaintiff  to  operate 
a  scow  fish-wheel  at  the  point  described,  and  allies 
on  information  and  belief  that  defendant,  Seufert 
Brothers  Company,  had  been  granted  a  license  by 
the  master  fish  warden  covering  the  identical  i)oiiit 
in  question  for  the  season  of  1916-17.  Defendant, 
Seufert  Brothers  Company,  claims  the  exclusive 
right  of  fishing  at  the  said  point  in  question  to  the 
exclusion  of  the  plaintiff,  and  without  reference  to 
plaintiff's  prior  rights  earned  during  the  past  years. 
That  said  point  does  not  permit  of  the  operation  of 
two  scow  fish-wheels  without  interference;  that  the 
claimed  rights  of  the  defendant  company  were  ac- 
quired subsequently  and  are  inferior  to  the  superior 
rights  of  plaintiff;  that  the  defendant  company 
operated  no  scow  fish-wheel  prior  to  the  year  1913, 
nor  claimed  any  right  to  fishing  at  the  point  in 
question;  that  defendant  company  on  August  14, 
1916,  moved  a  scow  fish-wheel  to  the  point,  at  which 
time  plaintiff  was  in  the  act  of  proceeding  to  said 
point  with  his  scow  fish-wheel  under  his  license  and 
thereby  excluded  plaintiff  from  said  point  It  is 
further  alleged  by  plaintiff: 
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"That  during  the  month  of  April,  1915,  without 
any  color  of  right,  defendant  Seufert  Brothers  Com- 
pany erected  along  the  river  bank  at  said  point  a 
stone  and  concrete  wall  about  42  feet  in  length  and 
3  feet  in  thickness  and  of  a  varying  height  of  from 
one  to  five  feet;  that  said  wall  was  designed  to  pre- 
vent and  does  prevent  the  proper  operation  of 
plaintiff's  scow  fish-wheel,  and  was  designed  to  be 
and  is  an  obstruction  to  the  fishing  rights  of  plain- 
tiff at  the  point  hereinbefore  described.*' 

That  the  plaintiff  had  submitted  the  matter  to  the 
master  fish  warden  and  the  board  of  fish  and  game 
commissioners,  but  that  after  investigation  the  board 
had  failed  to  protect  plaintiff's  prior  rights  of  fish- 
ing, but  had  instructed  the  master  fish  warden  to 
issue  duplicate  licenses  to  defendant  and  to  plain- 
tiff. Plaintiff  also  asks  an  accounting  by  the  de- 
fendant company  of  all  profits  derived  from  its 
taking  fish  from  the  point  in  question  since  the  14th 
of  August,   1916. 

Upon  the  service  of  the  summons  the  defendant, 
Seufert  Brothers  Company,  appeared  especially  for 
the  purpose  of  objecting  to  the  jurisdiction  of  the 
court,  -upon  the  grounds  that  the  suit  had  been 
brought  in  the  wrong  court;  that  the  defendant  com- 
pany is  not  a  resident  of  Multnomah  County  and  is 
the  only  real  defendant  in  the  cause;  that  the  suit 
is  in  relation  to  title  and  interest  in  real  property, 
to  wit,  the  point  in  question,  and  moved  for  a  dis- 
missal of  the  suit  and  the  quashing  of  the  summons; 
and  filed  an  affidavit  showing  the  following  facts: 
Its  principal  place  of  business  was  in  Wasco 
County.  It  claims  to  be  the  owner  of  said  point, 
and  entitled  to  the  possession  of  the  same  by  rea- 
son of  being  the  owner  of  the  land  abutting  upon 
the  river  and  the  meander  line  of  the  river  at  that 
point;  that  the  point  in  question  is  above  the  ordi- 
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nary  line  of  high  water  on  i  the  river  and  belongs  to 
the  abutting  land.  The  plaintiff  claims  that  the 
point  does  not  belong  to  the  defendant  company,  but 
to  the  State  of  Oregon;  that  the  defendant  company 
constructed  the  wall  described  in  the  complaint  for 
the  purpose  of  using  the  same  in  connection  with 
the  shore,  and  claims  the  right  to  do  so;  that  the 
other  defendants  in  this  case  are  not  proper  parties 
defendant,  and  are  not  interested  in  the  controversy 
in  any  way;  and  that  they  were  joined  in  this  pro- 
ceeding for  the  sole  purpose  of  giving  the  court  an 
appearance  of  jurisdiction.  Thereafter  the  court 
overruled  the  motion  of  the  defendant  company. 

Afterward  defendant,  Seufert  Brothers  Company, 
not  admitting  the  jurisdiction  of  the  court  but  in- 
sisting upon  its  objection  that  the  court  had  no 
jurisdiction,  filed  an  answer  by  way  of  abatement, 
and  asking  for  the  dismissal  of  this  proceeding  for 
want  of  jurisdiction  and  on  account  of  the  venue 
being  improperly  laid,  and  formally  alleging  in  sub- 
stance, the  facts  stated  in  the  affidavit  above  men- 
tioned, and  pleaded  for  a  dismissal  of  the  cause.  For 
further  and  separate  answer  the  defendant  company, 
not  waiving  its  opposition  to  the  jurisdiction  of  the 
court,  denied  many  of  the  allegations  of  the  com- 
plaint, and  for  an  affirmative  answer  alleged  that  it 
was  the  owner  of  a  large  tract  of  land  lying  along 
the  Columbia  River  immediately  back  of  the  point 
in  question,  and  calling  for  boundaries  running  to 
the  river;  that  the  point  in  dispute  is  a  part  of  a 
small  portion  of  high  land  lying  between  the  meander 
line,  as  surveyed  by  the  government,  and  the  actual 
shore  of  the  river;  and  that  the  defendant,  as  the 
grantee  of  the  government  for  said  abutting  land, 
also  became  the  owner  of  said  small  portion  of  land 
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lying  between  the  meander  line  and  the  river,  in- 
dnding  the  point  in  question. 

Defendant  further  averred  that  at  divers  times  in 
1913  and  1914,  the  plaintiff  went  upon  the  lands  of 
defendant  and  fastened  thereon  and  on  the  bank  and 
bluff  of  the  river  far  above  the  line  of  ordinary  high 
water  certain  ropes  and  cables,  thereby  trespassing 
upon  the  lands  owned  by  and  in  the  possession  of 
the  defendant  and  inclosed  by  its  fences  together 
with  natural  fences,  and  attempted  to  assert  a  per- 
manent claim  to  the  right  and  occupation  of  the 
land;  that  about  the  year  1914,  this  defendant  pro- 
cured a  license  to  fish  at  the  particular  point  in 
question,  and  constructed  a  concrete  wall  thereon 
for  the  purpose  of  enabling  him  to  safely  attach  a 
scow  fish-wheel;  that  the  company  ever  since  has 
been  the  holder  of  a  license  from  the  proper  author- 
ities to  fish  with  a  scow  fish-wheel  at  that  point;  and 
that  during  the  years  from  1910  up  to  the  present 
time  the  plaintiff  has  fished  at  different  times  with 
his  scow  fish-wheel  at  different  points  up  and  down 
the  Columbia  Eiver  and  on  both  sides  thereof,  but 
has  never  obtained  any  right  to  fish  at  this  particu- 
lar point.  , 

Thereafter  the  defendant  company  moved  for  a 
change  of  venue  to  Wasco  County,  Oregon,  which 
motion  was  overruled  by  the  court. 

Plaintiff  replied,  putting  in  issue  many  of  the 
affirmative  allegations  of  the  answer.  The  defend- 
ants R.  E.  Clanton,  master  fish  warden,  and  James 
Withycombe,  C.  F.  Stone,  I.  N.  Fleischner,  F.  M. 
Warren  and  Marion  Jack,  members  of  the  fish  and 
game  commission,  filed  a  demurrer  to  plaintiff's 
complaint,  upon  the  grounds:  First,  that  the  court 
has  no  jurisdiction  of  the  subject  of  the  suit.    Sec- 
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ond,  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  suit  against  these  defendants. 
After  the  taking  of  testimony  the  Circuit  Court 
entered  an  order  on  August  28,  1917,  overruling  the 
demurrer  of  defendants  E.  E.  Clanton  et  al.,  and 
rendered  a  decree,  restraining  the  defendant,  Seu- 
fert  Brothers  Company,  from  operating  any  scow 
fish-wheel  or  other  fishing  appliance  that  in  any  man- 
ner may  interfere  with  the  operation  by  the  plaintiff 
of  his  scow  fish-wheel  at  the  certain  point  described 
in  the  complaint,  or  within  the  legal  distance  of  900 
feet  from  that  point,  and  enjoining  the  company 
from  asserting  any  claim  of  prior  fishing  rights  at 
said  point  over  the  rights  of  the  plaintiff  until  such 
future  time  as  plaintiff  shall  have  legally  abandoned 
the  same  or  have  otherwise  disposed  of  his  priority 
rights  of  fishing,  and  awarding  the  plaintiff  priority 
of  fishing  rights  and  privileges  at  the  point  de- 
scribed; restraining  the  board  of  fish  and  game  com- 
missioners from  issuing  any  license  to  the  company 
to  fish  at  the  point  described;  and  requiring  the 
board  to  adopt  rules  and  regulations  governing  the 
issuance  of  licenses  so  as  to  make  effective  the  de- 
cree, and  to  cancel  the  license  issued  to  the  company. 

Bbvbbsed  and  Suit  Dismissed. 

For  appellant,  Seufert  Brothers  Company,  there 
was  a  brief  over  the  names  of  Mr.  H.  S,  Wilson  and 
Mr.  A.  8.  Bennett,  with  an  oral  argument  by  Mr. 
Wilson. 

For  the  other  appellants,  there  was  a  brief  over 
the  names  of  Mr.  George  M.  Brown,  Attorney  Gen- 
eral, and  Mr.  John  0.  Ba4ley,  Assistant  Attorney 
General,  with  an  oral  argument  by  Mr.  Bailey. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  James  G.  Wilson,  Mr.  George  B.  Guthrie  and 
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Mr.  E.  F.  Bernard,  with  an  oral  argument  by  Mr. 
Wilson. 

BEAN,  J. — ^1.  The  preliminary  question  as  to  the 
jurisdiction  of  the  Circuit  Court  for  Multnomah 
County  should  first  be  disposed  of.  It  appears  that 
the  defendant  E.  E.  Clanton,  master  fish  warden, 
resides  in  the  county  of  Multnomah  and  was  there 
served  with  a  summons  in  the  cause.  Two  of  the 
commissioners  also  resided  in  that  county.  All  of 
the  commissioners  appeared  generally  and  filed  a 
demurrer.  The  defendant,  Seufert  Brothers  Com- 
pany, was  served  with  a  summons  in  Wasco  County. 
After  the  defendant  company  made  a  special  ap- 
pearance and  objected  to  the  jurisdiction  of  the  Cir- 
cuit Court  of  Multnomah  County  and  moved  to 
quash  the  summonsi  and  such  application  was  de- 
nied, it  answered  to  the  merits.  This  answer  of  the 
defendant  company,  while  in  form  still  objecting  to 
the  jurisdiction  of  the  court,  invokes  a  determination 
of  the  rights  of  the  respective  parties,  and  was  a 
general  appearance.  Therefore,  however,  we  may 
consider  the  question  of  jurisdiction  in  the  first  in- 
stance upon  the  filing  of  the  complaint  and  the  ser- 
vice of  the  summons  upon  the  defendants,  the  Cir- 
cuit Court  of  Multnomah  County  acquired  complete 
jurisdiction  by  the  general  appearance  of  the  de- 
fendants when  some  of  the  defendants  demurred, 
and  when  the  defendant  company  answered  to  the 
merits. 

This  principle  is  tersely  enunciated  by  Mr.  Justice 
Eakin  in  Jones  v.  Jones,  59  Or.  308  (117  Pac.  414). 
We  considered  a  similar  question  in  Sweeney  v. 
Jackson  Cov/nty,  93  Or.  96  (178  Pac.  365,  370),  where 
buttressed  by  a  quotation  from  the  opinion  in  the 
case  of  Sedly  v.  California  Lumber  Co.,  19  Or.  94, 
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97  (24  Pac.  197),  we  held  that  a  party  cannot  invpke 
the  jurisdiction  of  a  court  and  obtain  the  benefit  of 
the  decree,  if  it  is  in  his  favor,  and  claim  contrary 
to  such  adjudication  when  the  result  is  adverse  to 
him:  See  Belknap  v.  Charlton^  25  Or.  41  (34  Pac. 
758),  and  Winter  v.  Union  Packing  Co.,  51  Or.  97 
(93  Pa<3.  930). 

We  therefore  conclude  that  the  Circuit  Court  of 
Multnomah  County  had  jurisdiction  of  the  cause,  in 
so  far  as  the  validity  and  efficacy  of  the  licenses 
issued  to  the  respective  parties  are  concerned,  upon 
which  the  main  controversy  hinges. 

In  order  to  make  the  question  in  dispute  clear, 
we  state  the  facts  in  regard  to  the  issuance  of  li- 
censes at  and  near  the  point  in  controversy,  com- 
mencing in  1914,  when  Seufert  Brothers  Company 
made  application  to  the  master  fish  warden  for  and 
was  granted  a  license,  numbered  *'0-l,'*  dated  April 
1,  1914,  to  operate  a  scow  fish-wheel  situated  28.53 
chains  north  and  12  chains  west  of  quarter-section 
comer  between  sections  1  and  36,  Townships  1  and  2 
North,  Range  13  East,  W.  M.,  in  the  Columbia  River. 

On  March  23,  1914,  Sam  Williams  made  applica- 
tion for  a  license  **to  operate  a  fish-wheel  in  the 
Columbia  River  about  two  miles  above  The  Dalles 
on  the  Oregon  side  at  a  place  where  I  have  had  a 
wheel  for  three  or  four  years."  The  following  nota- 
tion is  on  the  application:  **Lots  1  &  2  Sec.  1,  Tp.  1 
N.,  R.  13,  E.  W.  M.'*  The  license  was  issued  and 
dated  April  1,  1914. 

May  1,  1914,  Williams  applied  to  have  the  location 
of  the  scow  fish-wheel  changed  to  read  situated  **on 
a  point  in  the  E.  half  of  the  S,  W.  %  of  Sec.  36, 
Tp.  2  N.,  R.  13,  E.,  W.  M.,  on  the  shore  line  of  lands 
owned  by  the  State  of  Oregon  in  front  of  Lot  3  of 
said  Section."    The  location  was  indorsed   on  the 
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license,  and  the  following  notation  made  thereon: 
'^Location  of  wheel  changed  to  conform  with  de- 
scription hereon  May  1,  1914." 

May  1,  1915,  Seufert  Brothers  Company  made  ap- 
plication for  a  license  at  the  same  point  described 
in  its  application  and  license  in  1914,  and  license 
**&-3r'  was  issued  to  it,  and  dated  May  28,  1915. 

June  8,  1915,  Williams  applied  to  the  master  fish 
warden  for  a  license  to  operate  a  scow  fish-wheel 
at- 

"That  certain  point  situated  28.53  chains  north 
and  12  chains  west  of  the  quarter-section  comer  be- 
tween section  1  in  township  1  and  section  36  in 
township  2,  both  townships  north  of  range  13  east 
of  the  Willamette  Meridian,  in  the  county  of  Wasco, 
State  of  Oregon,  at  the  point  where  I  have  hereto- 
fore secured  and  fished  under  state  license." 

The  application  was  rejected  for  the  reason  that 
license  numbered  **0-31"  had  been  issued  to  Seufert 
Brothers  Company  on  May  28,  1915,  for  the  identical 
place  applied  for.  Mr.  Williams  was  informed  by 
letter  from  the  master  fish  warden  as  follows: 

"At  the  meeting  of  the  board  of  Fish  and  Game 
Commissioners  at  the  Governor's  oflSce  in  Salism  on 
May  26th,  after  going  into  the  matter,  it  was  de- 
cided that,  inasmuch  as  license  had  been  granted  to 
the  Seufert  Brothers  Company  upon  application 
submitted  in  1914  describing  a  certain  identical 
point,  that  they  had  no  option  other  than  to  order 
the  renewal  of  said  license,  as  application  had  been 
submitted  conforming  with  the  laws  regulating  such 
matters. 

**They  also  decided,  and  so  instructed  me,  to  re- 
new the  license  of  Sam  Williams  upon  the  renewal 
of  application  as  submitted  in  1914,  provided  that  a 
renewal  of  the-  1914  license  is  desired.  Therefore, 
should  you  still  desire  a  license  for  a  scow  fish- 
wheel,  it  will  be  necessary  for  you  to  make  an  ap- 
plication describing  the  location  required  as  was  set 
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forth  in  the  application  submitted  for  a  scow  fish- 
wheel  in  1914.'^ 

January  3,  1916,  Seufert  Brothers  Company  ap- 
plied for  a  license  for  a  scow  fish-wheel  at  the  same 
point  as  described  in  their  applications  and  licenses 
for  the  years  1914  and  1915,  and  the  license  was 
issued  and  dated  April  1,  1916. 

On  April  5,  1916,  Sam  Williams  applied  for  a 
license  for  a  scow  fish-wheel,  describing  the  location 
*'at  my  accustomed  place  described  more  particu- 
larly on  margin  hereof: 

(On  margin)  ** Description  of  location:  That  cer- 
tain portion  of  the  rocks  which  at  low  water  con- 
stitute the  South  bank  of  the  Columbia  river 
opposite  Lot  numbered  three  in  Section  36,  Town- 
snip  2  North  of  Range  13,  East  of  the  Willamette 
Meridian  bein^  in  particular  a  certain  point  situ- 
ated 28.53  chains  North  and  12  chains  West  of  tiie 
quarter  section  corner  between  section  1  in  Town- 
ship one  and  Section  36  in  Township  two,  both 
Townships  North  of  Range  13  East  of  said  Willa- 
mette Meridian  in  Wasco  county,  state  of  Oregon.*' 

On  May  5,  1916,  a  license  was  issued  to  him  to 
operate  a  scow  fish-wheel  at  the  point  described  in 
the  application,  which  is  in  effect  identical  with  the 
location  for  the  scow  fish-wheel  of  Seufert  Brothers 
Company  described  in  their  license  of  April  1,  1916. 

The  gist  of  the  controversy  in  this  suit  is  in 
regard  to  the  conflicting  licenses  issued  to  Seufert 
Brothers  Company  and  plaintiff  Williams  in  1916, 
the  other  licenses  having  expired  when  this  suit  was 
brought. 

The  importance  of  the  fishing  industry  in  this 
state  has  demanded  and  had  the  benefit  of  the  judg- 
ment of  the  lawmakers  of  the  state  at  several  differ- 
ent times.  Prior  to  1914,  it  seems  no  definite  point 
was  named  in  the  license  for  a  scow  fish^wheel.    In 
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order  to  further  regulate  fishing  in  the  Columbia 
River,  Chapter  188,  General  Laws  of  Oregon  1915, 
p.  226,  was  enacted.  Section  2  of  this  act  reads 
thus: 

"The  failure  to  renew  the  license,  or  make  appli- 
cation therefor,  for  any  fish-trap,  pound-net,  fish- 
wheel,  or  location  for  other  fixed  appliance,  in  any 
of  the  waters  of  this  State  on  the  first  day  of  April 
of  any  year,  shall  constitute  abandonment  of  the 
location. ' ' 

Section  3,  as  amended,  Laws  of  Oregon  1919, 
p.  648,  directs  that  should  the  holder  of  a  license 
neglect  to  construct  the  appliance  called  for  during 
two  consecutive  years  covered  by  his  license,  said 
location  shall  be  deemed  abandoned.  Section  8, 
8ubd.  (a),  provides  thus: 

**  Licenses  herein  required  shall  be  issued  to  any 
qualified  person  or  corporation  by  the  Master  Fish 
Warden,  upon  application  therefor,  and  the  payment 
of  the  license  fees  herein  required;  a  separate  li- 
cense shall  be  required  for  each  trap,  pound-net,  set- 
net,  fish-wheel  or  other  fixed  appliance,  and  for  each 
seine  and  gill-net  and  dip-net,  and  for  each  person 
trolling  for  salmon  in  the  waters  of  the  Columbia 
Eiver,  and  for  each  person  other  than  employees  en- 
gaged in  the  canning,  packing  or  curing  of  food  or 
shell  fish,  and  for  each  person  other  than  employees 
purchasing  or  selling  food  or  shell  J^sh,  either  as 
principal,  agent  or  broker. '* 

Section  8,  subd.  (c),  of  the  act  requires  all  appli- 
cations for  licenses  to  specify  in  detail  the  location 
of  any  fixed  fishing  appliance  or  seine.  Section  1, 
Chapter  128,  General  Laws  of  Oregon  1913,  p.  225, 
provides  as  follows: 

**It  shall  be  unlawful  for  the  Master  Fish  Warden 
or  the  Board  of  Fish  Commissioners  to  grant  a  li- 
cense to  any  person,  firm,  partnership  or  corpora- 
tion, to  build  or  set  up  fish-traps  or  any  other  fixed 
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fishing  appliance,  or  drive  piles  therefor,  in  any 
locality  in  or  on  the  Columbia  River  and  its  tribu- 
taries in  this  State,  when  in  their  judgment  the 
same  interferes  with  a  prior  right  of  fishing." 

2.  Within  the  limits  prescribed  by  the  Constitu- 
tion, the  state,  in  the  exercise  of  its  police  power  and 
for  the  welfare  of  all  of  its  citizens,  can  appropri- 
ately regulate  the  catching  of  fish  in  the  waters  of 
the  state  or  those  over  which  the  States  of  Oregon 
and  Washington  have  concurrent  jurisdiction:  State 
V.  Hume,  52  Or.  1,  6  (95  Pac.  808) ;  State  v.  Catholic, 
75  Or.  367,  374  (147  Pac.  372,  Ann.  Cas.  1917B,  913) ; 
Monroe  v.  Withycombe,  84  Or.  328,  335  (165  Pac. 
227). 

It  appears  from  the  section  of  the  act  first  quoted, 
that  in  the  legislative  mind  it  was  deemed  best  for 
all  the  citizens  of  the  state,  and  in  furtherance  of 
the  interests  of  the  fishing  industry,  that  in  order 
for  a  person  holding  a  license  to  fish  with  a  fixed 
appliance  at  a  certain  point  in  the  Columbia  River, 
to  protect  such  right,  he  must  apply  for  a  renewal 
of  the  license  on  or  before  the  first  day  of  April  of 
any  year.  This  arrangement  also  would  tend  to  pre- 
vent a  failure  to  utilize  the  particular  location. 
Prior  to  the  enactment  of  Chapter  188  in  1915, 
** prior  rights  of  fishing"  do  not  appear  to  have 
been  clearly  defined  or  limited. 

3,  4.  The  requirement  that  one  holding  a  license  to 
fish  with  a  fixed  appliance  shall  at  some  date  as 
early  as  the  first  day  of  April  of  any  year  make 
application  for  the  renewal  of  the  license  in  order 
to  retain  the  location  is  a  reasonable  one.  Other- 
wise in  cases  of  the  abandonmen;t  of  such  fishing 
locations,  citizens  desiring  to  obtain  a  license  and 
take  fish  at  such  abandoned  location  apparently 
could  not  make  their  arrangements  and  prepare  for 
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securing  food  fish  at  the  proper  season,  and  conse- 
quently the  industry  would  be  retarded.  If  there 
were  no  regulation,  it  would  tend  to  confusion  and 
the  disturbance  of  friendly  relations  between  citi- 
zens. We  believe  that  the  regulations  provided  for 
by  the  statute  may  well  be  made  witjiout  fostering 
any  monopoly  or  conferring  any  special  privilege 
upon  any  citizen  which  upon  the  same  terms  is  not 
granted  to  all  citizens. 

It  appears  that  in  1914  there  was  a  conflict  of 
claim  between  plaintiff,  Williams,  and  the  defendant 
coBttpany  in  regard  to  a  license  to  fish  at  the  point 
m  question.  Prior  to  that  time  it  seenjs  that  plain- 
tiff had  fished  at  different  locations  in  the  river  and 
a  part  of  the  tim?  at  the  point  involved.  In  1915, 
Seufert  Brothers  Company  applied  for  a  license  at 
the  point  in  controversy,  before  April  1st,  and  the 
license  was  regularly  issued  to  it.  Afterward,  on 
June  8,  1915,  Williams  applied  to  the  master  fish 
warden  for  a  license  to  operate  a  scow  fish-wheel  at 
the  same  point,  and  apparently  copied  a  portion  of 
the  description  of  the  point  from  the  application  of 
Senfert  Brothers  Company,  and  we  think  the  appli- 
cation was  properly  rejected. 

In  1916,  Seufert  Brothers  Company  applied  for  a 
license  for  a  scow  fish-wheel  at  the  point  described, 
within  the  time  specified  by  the  statute  and  the  li- 
cense was  issued  April  1st.  The  application  of 
Williams  for  the  same  kind  of  a  license  at  the  same 
point  was  not  made  until  after  April  1,  1916.  On 
May  5, 1916,  a  license  was  issued  to  him  to  operate  a 
scow  fish-wheel  at  the  point  described. 

We  are  unable  to  see  how  this  license  to  Williams 
could  be  issued  without  conflicting  with  the  license 
of  Seufert  Brothers  Company,  and  interfering  with 
its  prior  right  of  fishing  granted  by  its  license  of 
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April  1,  1916.  The  issuance  of  the  Williams'  license 
does  not  appear  to  be  in  consonance  with  the  spirit 
of  the  act  of  1913.  Two  solid  bodies  cannot  occnpy 
the  same  space  at  the  same  time.  It  appears  that 
there  is  not  space  for  two  scow  fish-wheels  at  the 
point  in  question.  It  seems  that  the  board  of  fish 
and  game  conunissioners  investigated  the  matter  of 
conflict  between  the  two  licenses,  but  did  not  issue 
any  order  to  cancel  the  license  of  the  defendant 
company. 

The  license  issued  to  plaintiff,  Williams,  May  5, 
1916,  was  of  no  force  or  validity  as  against  the 
license  regularly  issued  to  the  defendant  company 
April  1,  1916. 

It  might  happen  that  a  license  would  be  issued  to 
a  person  by  mistake  or  under  such  conditions  that 
another  person  might  be  entitled  to  a  license  to  fish 
at  the  same  place.  We  do  not  see  how  the  second 
license  could  be  issued  and  be  effective  without  a 
.  hearing  and  adjustment  in  case  of  such  conflict,  and 
the  cancellation  of  the  prior  license. 

In  our  view  the  statute  to  which  we  have  referred 
is  determinative  of  the  main  question  in  this  case. 
It  is  therefore  unnecessary  to  consider  the  matter  of 
title  to  the  land  adjacent  to  the  river  at  the  point  of 
controversy.  That  question,  should  it  arise,  can  be 
adjudicated  in  'Wasco  County. 

The  decree  of  the  lower  court,  as  to  each  of  the 
defendants,  will  be  reversed  and  the  suit  dismissed. 
Neither  party  will  recover  costs  in  either  court. 

Bevebsbd.     Surr  Dismissed. 

McBbidb^  C.  J.|  and  Johks  and  Benson^  JJ.,  con- 
cur. 
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Denied  May  11,  1920. 

On  Petition  fob  Beheakiko. 

(189  Pae.  636.) 

Mr.  James  G.  WUson,  Mr.  George  B.  Guthrie  and, 
iff.  E.  F.  Bernard^  for  the  petition.  ^ 

Mr.  H.  S.  WUson,  Mr.  A.  8.  Bennett,  Mr.  J.  0. 
Bailey,  Assistant  Attorney  General,  and  Mr,  George 
M.  Brown,  Attorney  General,  contra. 

Department  2. 

Sean,  J. — Counsel  for  plaintiff  have  filed  a  peti- 
tion for  rehearing  in  this  case,  and,  while  we  do  not 
see  onr  way  clear  to  change  our  former  opinion  (re- 
ported in  188  Pac.  165)  in  regard  to  applications 
for  fishing  licenses,  we  wish  to  add  to  our  memo- 
randum that  after  the  controversy  arose  between 
plaintiff  and  Seufert  Brothers  Company  in  1914,  in 
regard  to  fishing  at  the  point  in  question  and  the 
same  conflict  existed  in  1915,  the  board  of  fish  and 
game  commissioners  gave  Williams  notice  and  pro- 
ceeded to  The  Dalles,  Oregon,  for  the  purpose  of 
investigating  the  respective  rights  and  examining  the 
location  of  the  fish-wheel.  They  appointed  a  time 
for  a  hearing  of  the  parties.  It  would  not  be  ex- 
pected that  a  record  would  be  made  as  completely 
as  would  be  in  a  court  proceeding ;  but  from  the  let- 
ters of  the  master  fish  warden  and  rulings  of  the 
fish  and  game  commission  we  think  it  is  clear  that 
after  such  investigation  and  hearing,  in  the  judg- 
ment of  the  fish  and  game  commission,  the  rights 
of  Seufert  Brothers  Company  to  fish  at  the  point 
designated  were  superior  to  those  Of  plaintiff.    This 
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is  indicated  by  the  action  taken  in  1915,  and  by  the 
letter  to  Williams  from  the  master  fish  warden  of 
May  28,  1915. 

The  circumstances  as  detailed  in  our  former  opin- 
ion, and  as  shown  by  the  record,  were  such  that  it 
was  peculiarly  a  question  for  the  fish  and  game  com- 
mission to  exercise  its  judgment  and  to  determine. 
They  apparently  found  upon  viewing  the  premises, 
adjacent  to  the  place  where  applications  were  made 
to  fish  with  a  scow  fish-wheel,  that  the  company  was 
in  peaceful  possession  of  the  shore  or  bank,  claiming 
to  be  the  owner  thereof;  and  that  the  scow  fish- 
wheel  could  not  well  be  operated  without  using  the 
shore.  The  commissioners  believed  that  plaintiff 
Williams  did  not  have  a  prior  right  of  fishing  at  the 
point  in  question,  but  ofl^ered  to  grant  a  license  to 
him  identical  with  the  one  issued  to  him  in  1914. 
They  evidently  decided  that  Williams  by  moving  his 
scow  fish-wheel  and  fishing  at  different  places  could 
not  obtain  a  priority  at  all  of  such  places. 

The  testimony  in  the  case  does  not  warrant  a  court 
in  setting  aside  the  decision  of  the  fish  and  game 
commission.  As  stated  by  Mr.  Justice  Johns  in 
Holmes  v.  Olcott,  a/nie,  p.  33  (189  Pac.  202),  in 
which  an  opinion  was  rendered  April  13,  1920: 

*'It  was  the  evident  purpose  and  intent  of  the 
legislature  to  invest  the  commission  with  a  discre- 
tionary power  for  the  protection  and  propagation  of 
game  within  the  state.  *  *  " 

To  reverse  the  rulings  of  the  fish  and  game  com- 
mission where  the  facts  and  circumstances  of  the 
case  warrant  the  action  taken  by  that  tribunal,  would 
be  to  practically  deprive  it  of  any  authority  in  the 
administration  of  the  laws  relating  to  the  fishing  in- 
dustry. 
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For  these  reasons,  in  addition  to  those  mentioned 
in  our  former  memorandum,  the  petition  for  rehear- 
ing is  denied.  • 

Ajtibmed.    Surr  Dismissed.    Beheabing  Denied. 

McBbidb,  0.  J«,  and  Johns  and  Benson,  JJ.,  con- 
cor. 


'Argued  Mareh  17,  affirmed  April  20,  rehearing  denied  May  11,  1920. 

SHEVCHUK  V.  KOTCHIK* 

(189  Pac.  399.) 

BtlpnTatlong-  As  to  Ovmaaiiip  of  Lot  Oontrola  AUegatioiis  In  Pleadr 
ings. 

1.  Where  a  judgment  was  baaed  on  both  pleadings  and  stipula- 
tion that  the  plaintiffs  owned  a  certain  lot,  plaintiffs'  ownership 
must  be  assumed,  regardless  of  aUegations  or  denials  in  the  plead- 
ings. 

Easements — Bewer  Easement   by   Instrument  not   Becorded  is   not 
Binding  on  Purchaser  Withent  Notice. 

2.  In  an  action  for  damages  for  obstruction  of  a  sewer,  alleging 
defendants  maintained  a  connection  with  plaintiffs'  sewer  on  plain- 
tiffs' land  without  authority,  a  writing  by  plaintiffs'  grantor,  giv- 
ing defendants  such  authority,  but  not  executed  with  the  formality 
of  a  deed,  was  not  entitled  to  record,  and,  not  being  recorded,  the 
easement,  right  or  equity  ended  with  plaintiff's  purchase,  unless 
purchasers  had  notice  of  the  easement,  and  the  burden  was  on  de- 
fendants to  prove  such  notice. 

Appeal    and    Error— DlscreiwQcy    as    to    Plaintiff    and    Plaintiffs 
Ascribed  to  Clerical  Bzrors. 

3.  Where  in  the  body  of  a  complaint  reference  is  sometimes 
made  to  "plaintiff,"  sometimes  to  "plaintiffs,"  and  the  briefs  make 
no  reference  to  these  discrepancies,  the  difference  will  be  ascribed 
to  clerical    errors. 

From  Multnomah:  Bobebt  G.  Mobrow,  Judge. 


fi 


•On  the  question  of  physical  condition  which  will  charge  pur- 
cltaser  of  servient  estate  with  notice  of  easement,  see  note  in  S 
lii  B.  A.   (K.  B,)   418.  Beporteb. 
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Department  1. 

This  is  an  action  for  damages  brought  by  Nazar 
Shevchuk  and  Millie  Shevchuk,  his  wife,  against 
Fred  Kotchik  and  Anna  Kotchik,  his  wife,  on  ac- 
count of  an  alleged  unlawful  interference  with  and 
obstruction  of  a  private  sewer.  There  were  no  plead- 
ings except  a  complaint  and  an  answer.  After  the 
answer  was  filed,  the  plaintiffs  moved  for  a  judgment 
on  the  pleadings  on  the  ground  that  the  answer  did 
not  constitute  a  defense,  even  though  all  the  alle- 
gations in  the  answer  be  accepted  as  true.  The  trial 
court  concluded  that  the  plaintiffs  **were  entitled  to 
nominal  damages  for  trespass/*  and  rendered  a 
judgment  against  defendants  for  nominal  damages, 
together  with  costs  and  disbursements.  The  defend- 
ants appealed. 

In  the  amended  complaint,  which  was  filed  on 
November  12,  1917,  it  is  averred  that  the  **  plaintiff '' 
is  the  owner  in  fee  simple  of  lot  2  in  block  19,  in 
Sellwood,  in  the  City  of  Portland,  and  that  the  de- 
fendants own  and  reside  on  an  adjoining  lot.  It  is 
then  alleged  in  the  complaint  that  without  the  knowl- 
edge or  consent  of  the  **  plaintiff ,* '  the  defendants 
connected  a  sewer-pipe,  leading  from  their  premises, 
with  a  sewer-pipe  owned  and  maintained  by  the 
**  plaintiff s ' '  on  lot  2,  and  that  the  point  of  connec- 
tion is  within  the  boundaries  of  *' plaintiff 's "  lot. 
In  the  complaint  it  is  averred  that  refuse  coming 
from  the  premises  of  the  defendants  often  ob- 
structed plaintiffs'  sewer;  that  defendants  are  tres- 
passers and  that  ''by  reason  of  said  trespass  and 
the  obstruction  of  plaintiff's  sewer-pipe"  the  plain- 
tiff was  compelled,  during  the  years  1916  and  1917, 
to  work  312  hours  in  removing  the  obstructions  and 
cleaning  out  the  sewer-pipe.    After  alleging  that  the 
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plaintiff  demanded  of  the  defendants,  prior  to  the 
commencement  of  this  action,  that  they  remove  ''the 
afore-mentioned  nuisance,  in  that  they  remove  their 
sewer-pipe  from  the  property  of  the  plaintiff,  but 
def aidants  refused,  failed  and  neglected  to  do  so," 
the  complaint  concludes  with  a  demand  for  a  judg- 
ment for  $109.20,  the  alleged  reasonable  value  of  the 
work  done  by  the  plaintiff. 

The  answer  denies  all  the  allegations  of  the  com- 
plaint, except  the  averment  that  plaintiff  and  his 
family  reside  on  lot  2,  and  the  allegation  that  the 
defendants  own  and  reside  on  an  adjoining  lot.  The 
answer  also  contains  an  affirmative  defense  and  a 

I  counterclaim.  In  substance,  the  defendants  say  that 
on  August  14,  1914,  Kiril  Barmatow,  the  husband 
of  Anisa  Barmatow,  was  ''seized  in  fee  simple  of" 
lot  2,  which  lot  is  also  known  as  1705  East  Eighth 

j         Street,   and  that  on  that  date  Kiril   Barmatow  in 

j  consideration  of  $10  granted  unto  Fred  Kotchik  a 
* 'permanent  easement'*  to  construct  a  sewer  from 

;  defendants'  dwelling,  "across  and  upon"  lot  2,  and 
to  connect  it  with  the  private  sewer  of  Kiril  Bar- 

■  matow,  aiid  "said  easement  was  so  granted  by"  a 
writing  which  reads   as   follows: 

"Portland,  Oregon,  August  15,  1914. 

■  I,  Kiril  Barmatow,  do  hereby  grant  permission 
to  Fred  Kotchik  to  make  connection  to  my  private 

!'  sewer  at  1705  East  Eirfith  Street  for  the  sum  of 
i"  Ten  Dollars  ($10.00).  This  connection  to  be  per- 
»  manent,  and  he  ,  is  to  retain  the  use  of  it  as 
long  as  he  sees  fit. 

"(Signed)    KtbHi  Babmatow. 

"Witness:  John  Kotchik.'' 

The  defendants  aver  that  immediately  after  the 
execution  of  the  writing  they  constructed  a  sewer, 
and  connected  it  with   the  private   sewer   of  Kiril 
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Barmatow.  The  defendants  also  allege  that  the 
plaintiflfs  are  in  the  actual  possession  of  lot  2, 
**  claiming  title  thereto,  by  deed  dated  November  11, 
1916,  from  said  Anisa  Barmatow  to  them  as  tenants 
by  the  entirety.'*  The  defendants  aver  that  plain- 
tiflfs were  negligent  in  the  care  of  their  sewer-pipe, 
and  that  they  permitted  it  to  become  obstructed, 
causing  the  sewer  of  the  defendants  to  overflow,  to 
the  damage  of  the  defendants  in  the  sum  of  $200, 
for  which  amount  the  defendants  demand  judgment 
against  the  plaintiffs. 

Affibmbd.    Beheabino  Denied. 

For  appellants  there  was  a  brief  and  an  oral 
argument  by  Mr.  C.  A.  Appelgren. 

For  respondents  there  was  a  brief  and  an  oral 
argument  by  Mr.  8.  J.  SUvernum. 

HAEBIS,  J.— 1.  The  printed  abstract,  filed  by  the 
defendants,  contains  a  transcript  of  an  aflSdavit 
made  by  the  attorney  for  the  defendants.  This  aflS- 
davit  recites,  among  other  things,  that  the  judgment 
**given  by  the  court''  was  based  upon  the  pleadings 
and  *'the  stipulation  that  Kiril  Barmatow  was  the 
owner  of  the  property,  now  belonging  to  plaintiflfs 
on  August  14th,  1914,  *  *  and  that  plaintiflfs  were 
now  the  owners  of  said  premises."  In  other  words, 
the  defendants  themselves  say  that  the  trial  judge 
based  his  ruling,  not  upon  the  pleadings  alone,  but 
upon  the  pleadings  and  a  stipulation  that  the  plain- 
tiflfs own  lot  2;  and  therefore,  we  must  assume,  re- 
gardless of  any  allegations  or  denials  in  either  of 
the  pleadings,  that  the  plaintiflfs  became  the  owners 
of  lot  2  subsequent  to  the  execution  of  the  writing 
given  by  Kiril  Barmatow  to  the  defendants. 
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2.  It  is  not  necessary  to  decide  whether  the.  de- 
fendants acquired  a  mere  license,  or  a  permanent 
easement,  from  Kiril  Barmatow;  nor,  if  it  be  as- 
sumed that  the  defendants  acquired  an  easement, 
need  we  attempt  to  ascertain  whether  the  easement 
was  appurtenant  or  in  gross.  For  the  purposes  of 
this  discussion,  we  may  assume  that,  as  between 
Kiril  Barmatow  and  the  defendants,  the  former 
granted  to  the  latter  an  irrevocable  right  to  connect 
with  and  maintain  the  connection  with  the  sewer  on 
lot  2. 

'The  plaintiffs,  who  were  subsequent  purchasers  of 
lot  2,  would  not  be  bound  by  the  assumed  easement 
in  the  absence  of  actual  or  constructive  notice  of  its 
existence.  It  makes  no  difference  whether 'we  say 
that  the  writing  signed  by  Kiril  Barmatow  of  itself 
created  an  easement,  or  whether  we  hold  that  it 
granted  a  mere  license  which,  by  reason  of  work 
done  and  expenditures  made  by  the  defendants,  was 
converted  into  an  irrevocable  right  or  easement, 
for  in  either  event  it  must  be  held  that  the  defend- 
ants  cannot  prevail,  even  though  it  be  assumed  that 
the  aflSrmative  matter  in  the  answer  is  true.  The 
writing  signed  by  Kiril  Barmatow  was  not  executed 
with  all  the  formalities  of  a  deed,  and  for  that  rea- 
son it  was  not  entitled  to  be  recorded;  nor  is  it 
claimed  that  the  writing  was  recorded.  If  the  plain- 
tiffs purchased  with  notice  of  aii  easement,  then,  of 
course,  they  took  the  land  burdened  with  that  ease- 
ment; but  if  the  plaintiffs  purchased  without  no- 
tice, they  did  not  take  the  land  burdened  with  the 
easement:  19  C.  J.  939,  940.  The  defendants  con- 
cede that  the  plaintiffs  as  subsequent  purchasers  are 
the  owners  of  the  legal  title  to  lot  2,  and  yet  the  de- 
fendants are  attempting  to  fasten  and  attach  to  the 
land  an  easement  or  a  right  or  an  equity  without 
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averring  that  the  plaintiffs  purchased  with  notice 
of  the  easement  or  right  or  equity.  In  the  absence 
of  notice  to  the  plaintiffs,  the  easement  or  right  or 
equity  terminated  contemporaneously  with  the  pur- 
chase. This  is  not  a  suit  in  equity  in  whioh  a  bona 
fide  purchase  without  notice  is  interposed  as  a  de- 
fense. Whether  or  not  the  defendants  have  a 
present  right  depends  upon  whether  or  not  the  plain- 
tiffs purchased  with  notice.  The  defendants  have 
no  right  if  there  was  no  notice  to  the  plaintiffs. 
The  answer  admits  the  maintenance  of  the  sewer 
connection,  but  it  fails  to  show  that  the  connection 
is  rightfully  maintained.  The  answer  admits  the 
doing  of  an  act  which  the  defendants  have  no  right 
to  do,  unless  they  show  that  the  plaintiffs  purchased 
with  notice;  and,  not  having  alleged  notice  on  the 
part  of  the  plaintiffs,  the  defendants  are  found  rely- 
ing upon  an  answer  which  alleges  a  wrongful  act: 
Advance  Thresher  Co.  v.  Esteb,  41  Or.  469,  477  (69 
Pac.  447) ;  39  Cyc.  1778,  1783,  and  cases  in  note  3, 
including  Peterson  v.  HcGauley  (Tex.  Civ.  App.), 
25  S.  W.  826. 

3.  In  the  complaint  Nazar  Shevchuk  and  Millie 
Shevchuk  are  named  as  plaintiffs.  In  the  body  of 
the  complaint  reference  is  sometimes  made  to 
**  plaintiff ''  and  sometimes  to  *' plaintiff s '* ;  and  the 
judgment  speaks  of  **the  plaintiff.*'  The  briefs 
make  no  reference  to  these  discrepancies,  and  we 
assume  that  these  differences  may  be  ascribed  to 
mere  clerical  errors.  The  judgment  appealed  f I'om  is 
affirmed.  Affirmed.    Behbabino  Denied. 

Bean,  Bbnbok  and  Bubnbtt,  JJ.,  concur. 


May,  1920.]  Blaser  v.  Plbck.  187 


Argued  April  7,  reversed  and  judgment  entered  on  verdict  May  11, 

1920. 

BLASEB  V.  FLECK. 

(189  Pac.  6a7.) 

Panieft— Beqnlremeoit  of  Beal  Party  in  Istereet  Satisfied,  if  Judg- 
mant  "will  Protect  Defendant  Against  Futore  Action. 

1.  Section  27,  L,  O.  !».,  requiring  every  action  be  prosecuted  in 
name  of  real  party  in  interest,  was  enacted  for  benefit  of  defend- 
ant to  protect  him  from  being  again  harassed  for  same  cause,  but 
if  not  cut  off  from  any  just  offset  or  counterclaim  against  the  de- 
mand, and  if  a  judgment  in  behalf  of  plaintiff  will  fuUy  protect 
him  when  discharged,  his  concern  is  at  an  end. 

New  Trial— Tedmlcal  Maimer  of  Pleading  OwnersMp  not  Open  on 
Motion  for  New  Trial. 

2.  In  action  for  conversion,  question  as  to  technical  manner  of 
pleading  plaintiffs'  ownership  was  not  open  to  defendants  on  their 
motion  for  new  trial. 

Prom  Tillamook:  Gbobgb  -B.  Baglby,  Judge. 

Department  2. 

This  is  an  action  for  the  conversion  of  certain 
personal  property.  The  cause  was  tried  to  the  court 
and  a  jury  and  a  verdict  and  judgment  rendered  in 
iav6r  of  the  plaintiffs.  Upon  the  motion  of  defend- 
ants to  set  aside  the  same  because  the  evidence  was 
insuflScient  to  support  the  verdict,  the  court  set  aside 
the  verdict  and  granted  a  new  trial.  From  this 
judgment  plaintiffs  appeal. 

The  plaintiffs,  by  their  complaint,  allege,  in  effect, 
that  they  are  husband  and  wife;  that  on  a  certain 
date  they  were  the  owners  of  twenty-five  tons  of  hay 
and  six  cows  of  the  total  value  of  $1,350;  that  de- 
fendants wrongfully  converted  the  same  to  their  own 
use.  The  answer  consisted  of  a  general  denial.  The 
jury  returned  a  verdict  for  the  plaintiffs  for  the 
Bum  of  $1,130. 
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The  motion  tot  a  new  trial  was  granted  for  the 
reason  there  was  no  evidence  to  show  that — 

The  plaintiffs  ''jointly  owned  any  of  the  property  in 
controversy, .  but  that  the  evidence  did  show  that  a 
portion  of  the  property  in  controversy,  to  wit,  two 
cows  and  the  hay  described  in  the  complaint,  were 
owned  by  plaintiff  Martin  Blaser,  and  that  the  other 
four  cows  were  the  property  of  plaintiff  Catharine 
Blaser,  so  that  there  was  no  evidence  to  support  a 
verdict  in  favor  of  both  of  the  plaintiffs,  and  no 
evidence  sufficient  to  authorize  the  jury  to  find  a 
verdict  for  either  of  the  plaintiffs  alone  for  the 
amount  of  the  verdict/' 

Beversed  akd  Judgment  Entered  on  Verdict. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  8.  8.  Johnson  and  Mr.  T.  B.  Eandley. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  E.  T.  Botts  and  Mr.  George  P.  Winslow, 
with  an  oral  argument  by  Mr.  Botts. 

,  BEAN,  J. — Plaintiffs  contend: 

*' First,  there  was  evidence  before  the  jury  of  j^oint 
or  community  ownership  by  the  plaintiffs;  second, 
that  the  evidence  before  the  jury  showed  that  either 
plaintiff  had  suflScient  interest  to  maintain  an  action 
for  the  conversion  of  the  property;  and,  third,  in 
any  event,  a  conversion  of  the  property  by  the  de- 
fendants was  established  at  a  tmie  when  it  was  in 
the  possession  and  under  the  control  of  the  plain- 
tiffs, and  that  the  defendants  can  never  be  sued 
again  for  the  same  conversion,  and  have  not  been 
cut  off  from  any  just  offset  or  counterclaim  against 
either  or  both  of  the  plaintiffs,  by  reason  of  the  latr 
ter's  joining  in  this  action/' 

The  testimony  tended  to  show  that  plaintiffs,  who 
were  husband  and  wife,  were  operating  a  dairy; 
that  most  of  the  cows  were  leased;  that  they  owned 
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six  cows,  which  were  kept  with  the  leased  ones;  that 
on  accoTmt  of  the  services  of  Mrs.  Blaser,  Mr. 
Blaser  had  some  time  before  the  action  in  question 
promised  to  give  her  four  calves,  which  had  grown 
to  cows.  Martin  Blaser,  as  witness,  in  describing 
the  cows  taken  by  the  defendant,  said:  **And  there 
were  six  cows  we  had  in  the  barn  ready  to  take 
away."  Mr.  ^klaser  had  leased  the  farm  from  the 
defendants  and  when  vacating  the  premises,  as  he 
states : 

"I  told  Fleck,  *I  don't  want  to  leave  them  cows 
here;'  and  so  he  said  I  had  to  leave  everything;  and 
I  told  the  sheriff  and  the  sheriff  said,  '  You  just  turn 
them  cows  over  to  me  and  if  something  happens  to 
those  cows  you  just  come  to  me';  and  then  I  turned 
them  cows  over  to  him  and  turned  them  out  in  the 
pasture  while  he  was  there.  •  •  The  cows  I  claimed 
at  that  time  and  which  Fleck  took  charge  of,  those 
yearlings  I  brought  on  the  place;  *  •  my  wife 
worked  for  me  down  on  Haverlach  place  and  I  told 

her  she  could  keep  those  heifers  if  she  do  the  milk- 
ing." 

This  witness  asserts  his  title  to  both  the  cows  and 
the  hay.  Mrs.  Blaser  testified,  in  effect,  that  she 
had  been  Martin  Blaser 's  wife  for  eight  years  and 
assisted  him  in  conducting  his  dairy  ranches  and 
harvesting  the  hay  during  that  period,  and  was  at 
the  time  of  the  conversion  in  the  joint  possession  of 
the  property  with  her  husband.  Like  her  husband 
she  asserts  ownership  to  the  property.  She  stated: 
"About  the  six  cows,  we  told  him  [Fleck]  that  they 
been  ours.  We  bought  them  from  Haberlach."  She 
said  that  the  hay  belonged  to  her  and  her  husband. 

The  position  of  the  defendants  is,  in  effect,  that 
there  was  a  misjoinder  of  plaintiffs,  and  that  the 
action  is  not  prosecuted  by  the  real  parties  in  inter- 
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est.    The  rule  is  stated  in  Pomeroy's  Code  Eeme- 
dies,  Section  711,  thus: 

**The  nonjoinder  of  necessary  parties  cannot  be 
proved  under  the  general  denial;  it  is  new  matter, 
and  must  be  pleaded;  nor  can  the  misjoinder  of 
plaintiffs  be  relied  upon  under  a  denial;  the  ques- 
tion must  be  raised  by  a  demurrer  or  by  a  special 
answer.  The  defense  that  the  plaintiff  is  not  the 
real  party  in  interest  is  new  matter.'' 

1.  A  question  similar  to  the  one  in  the  present 
case  was  disposed  of  in  Sturgis  y.  Baker,  43  Or. 
236,  at  page  241  (72  Pac.  744).  It  was  there  held 
that  the  statute  requiring  that  every  action  shall  be 
prosecuted  in  the  name  of  the  real  party  in  interest 
(Section  27,  L.  0.  L.),  was  enacted  for  the  benefit 
of  a  party  defendant,  to  protect  him  from  being 
again  harassed  for  the  same  cause.  But  if  not  cut 
off  from  any  just  offset  or  counterclaim  against  the 
demand,  and  a  judgment  in  behalf  of  the  party  suing 
will  fully  protect  him  when  discharged,  then  is  his 
concern  at  an  end:  See,  also,  Simon  v.  Trummer,  57 
Or.  153,  159  (110  Pac.  786) ,  Triphonoff  v.  Sweeney, 
65  Or.  299,  307  (130  Pac.  979),  and  Devlin  v.  Moore, 
64  Or^  433,  441  (130  Pac.  35). 

As  we  read  the  complaint  in  the  case  at  bar,  there 
is  no  allegation  in  so  many  words  that  the  plaintiffs 
were  joint  owners  of  the  property  involved;  yet  the 
pleading  was  not  challenged  by  a  demurrer  or  other- 
wise. The  defendants  did  not  plead  in  their  answer 
any  facts  showing  that  there  was  a  misjoinder  of 
plaintiffs,  or  that  the  action  was  not  prosecuted  in  the 
name  of  the  real  parties  in  interest.  They  were  not 
deprived  of  any  right  to  set  up  a  counterclaim  or 
setoff:  Loewenberg  v.  RosentJial,  18  Or.  178,  184  (22 
Pac.  601) ;  Miser  v.  O'Shea,  37  Or.  231,  235  (62  Pac. 
491,  82  Am.  St.  Eep.  751). 
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The  plaintiflfs,  who  were  witnesses,  did  not  speak 
plain  English,  and  it  may  not  be  clear  just  what 
interest  each  had  in  the  property  in  question.  That 
they  owned  it  among  themselves  and  that  the  de- 
fendants converted  it  appears  to  have  been  proven 
beyond  controversy. 

2.  There  can  be  no  question  but  that  both  of  the 
plaintiffs  would  be  bound  by  a  judgment  in  the  case, 
and  that  the  same  would  be  a  complete  bar  to  any 
future  action  for  the  property  in  question.  The 
defendants  would  be  completely  protected  from 
being  harassed  in  the  future  for  the  same  cause  of 
action.  Under  the  present  status  of  the  case,  it  is 
not  a  matter  of  consequence  to  the  defendants  as  to 
how  the  plaintiffs  adjust  their  property  rights  be- 
tween themselves.  The  question  as  to  the  technical 
manner  of  pleading  plaintiffs'  ownership  of  the  prop- 
erty was  not  open  to  the  defendants  upon  a  motion 
for  a  new  trial.  The  lower  court  erred  in  granting 
the  motion.  Therefore  the  judgment  of  the  lower 
court  is  reversed,  and  one  will  be  entered  here  upon 
the  verdict  in  favor  of  plaintiffs. 

Bbvebsed.    Jxtdgment  Entebed  on  Vebdiot. 

MoBbidEi  C.  J.|  and  Johns  and  Bennett,  JJ.,  con- 
cur. 
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'Argned  April  13,  affirmed   May  11,   1920. 

CENTRAL  PACIFIC  BY.  CO.  v.  GAGE,  Shebiff. 

(189*  Pac.  643.) 

Maadamiu — ^Taxation— Wilt   may   lasae   to  Compel  Acceirtaaoe    of 
Tax— Sberlff  cannot  Prevent  Ckmteat  of  Boad  Tax  by  Sefnaing 
to  Accept  Otlier  Taxes  Without  Boad  Tax. 
1.    Sheriff  and  tax  collector  of  county  is  not  entitled  to  refuse 
timely   tender  by   owner   of   realty  of   state    and   county   taxes,   a 
school  district  tax,  a  port  tax,  and  a  fire-patrol  tax,  because  tax- 
payer did  not  also  tender  amount  charged  as  tax  by  road  district 
for  the  year,  and  taxpayer,  entitled  to  contest  illegal  tax,  can  have 
mandam%8  to  compel  sheriff   to   receive  payment. 

[As  to  mandamuB  against  ministerial  officers  and  boards^  see 
note  in  98  Am.  St.  Bep.  869.] 

From  Coos:  John  S.  Coke,  Judge, 

Department  1, 

The  plaintiff  says  it  is  the  owner  of  certain  real 
property  in  Coos  County  upon  which  for  the  year 
1917  there  was  assessed  for  state  and  county  tax 
$1,259.18 ;  for  School  District  No.  9,  .  $764.92 ;  for 
Port  of  Coos  Bay,  $241.25;  for  fire  patrol,  $9.20, 
totaling  $2,274.55.  It  claims  to  have  made  timely 
tender  of  the  full  amount  of  each  of  these  taxes  to 
the  defendant,  who  is  the  sheriff  and  tax  collector, 
but  that  he  refused  to  receive  them  because  the 
plaintiff  did  not  tender  therewith  the  additional  sum 
of  $529.56  charged  as  a  tax  against  the  property 
by  Boad  District  No.  8  of  Coos  County  for  the  year 
mentioned.  The  plaintiff  alleges  these  facts,  brings 
into  court  the  amount  of  money  tendered,  and  seeks 
by  mandamiis  to  compel  the  sheriff  to  accept  it  in 
pa3nQaent  of  the  several  taxes  which  the  plaintiff  ad- 
mits to  be  due. 

The  answer  of  the  defendant  is  to  the  effect  that 
the  plaintiff  tendered  all  of  the  taxes  charged 
against  it  except  the  road  district  tax,  and  urges 
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that  as  a  reason  for  dismissing  the  writ.  A  demur- 
rer to  this  answer  was  sustained.  The  tenders  as 
stated  by  the  complaint  were  admitted  by  spedal 
stipulation.  The  court  made  the  mandctnms  per- 
emptory and  the  defendant  appeals.        Apfibmbd. 

For   appellant   there   was    a   brief   and    an   oral 
argument  by  Mr.  John  F.  HaU. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  Ben  C.  Dey. 

BURNETT,  J.— 1.  These  are  not  taxes  levied  as 
an  aggregate  by  the  same  taxing  power.  They  are 
composed  of  different  items  authorized  and  levied 
by  separate  taxing  jurisdictions,  either  one  of  which 
the  taxpayer  is  entitled  to  contest.  The  defendant 
was  authorized  to  collect,  not  one,  but  several  differ- 
ent taxes  each  independent  of  the  others  and 
emanating  from  a  separate  source.  It  is  plain  that 
an  illegal  or  void  tax  levied  by  one  jurisdiction  can- 
not be  supported  by  a  regular  tax  laid  by  other  fiu- 
thorities.  The  valid  tax  cannot  be  made  a  scape- 
goat for  the  invalid  one.  The  plaintiff  cannot  be 
cut  off  from  its  right  to  contest  the  illegal  tax  by 
any  such  procedure.  Under  such  circumstances  it 
is  the  privilege  of  the  taxpayer  to  pay  the  separate 
taxes  which  it  admits  to  be  due  and  have  the  pay- 
ments applied  as  tendered:  DuvcUl  v.  Perkins,  77 
Md.  582  (26  Atl.  1085);  State  v.  Hoffman  (Tex.), 
201  S.  W.  653;  Iowa  R.  R.  Lam^d  Go,  v.  Carroll 
County,  39  Iowa,  151;  Colt  v.  Claw,  28  Ark.  516; 
County  of  Olmsted  v.  Barber,  31  Minn.  256  (17  N.  W. 
473,  944).  This  distinguishes  the  case  of  Julian, 
Sheriffs  v.  Ainsworth,  27  Kan.  446,  cited  by  the  de- 
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fendant.  That  was  a  case  where  the  contested  tax 
was  part  of  one  levied  by  the  county,  while  here  the 
objection  is  to  a  distinct  and  several  tax  leyied  by  a 
different  taxing  power.  There,  it  was  held  that  the 
proper  procedure  for  the  plaintiff  was  to  allege  the 
invalidity  of  that  portion  of  the  tax  he  contested, 
tender  the  amount  he  admitted  justly  to  be  due,  and 
sue  to  enjoin  the  collection  of  the  invalid  portion 
of  the  whole  tax.  Here,  it  is  the  privilege  of  the 
plaintiff  to  pay  the  several  independent  taxes  it 
admits,  and  compel  their  application  by  mcmdamus, 
which  is  an  affirmative  remedy.  The  plaintiff's 
right  to  injunction  will  arise  when  the  sheriff  at- 
tempts to  collect  the  supposed  illegal,  and  separate 
tax.  By  accepting  the  amounts  covering  the  four 
admitted  taxes,  no  prejudice  would  have  accrued 
against  the  defendant's  remedy  to  enforce  collection 
of  the  disputed  levy.  His  power  as  to  that  remained 
unimpaired.  The  judgment  of  the  Circuit  Court  is 
affirmed.  Apfiembd. 

MoBbidEi  C.  J.)  and  Benson  and  Habbis^  JJ.,  con- 
cur. 


Argaed  March  81,  affirmed  May  11,  19^0. 

PIONEER  SHOW  &  COMMERCIAL  PRINTING 

CO.  V.  ZETOSH. 

(189  Pac.  644.) 

Frauds,  Statute  of— Memorandum  of  Guaranty  not  Expreflslng  Con- 
aLderation  Void. 
1.  A  memorandum  guaranteeing  a  printing  company  against  loss 
for  printing  done  for  a  named  corporation,  which  does  not  express 
the  consideration,  either  by  express  terms  or  so  as  to  indicate  that 
the   particular   consideration,  and   no   other,   was   that   upon  which 
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Uie  eontract   was   given,   is   insufficient,   and   the    contract   is    yoid 
uader  Section  808,  sabdivision  2,  L.  O.  L. 

[As  to  the  necessity  for  statement  of  consideration  in  con- 
tract within  statute  of  frauds  other  than  contract  to  answer 
for  debt  of  another,  see  note  in  Ann.  Gas.  19 18 A,    134.] 

From  Multnomah:  Calvin  TJ.  Gantbnbbin,  Judge. 

Department  1. 

The  Pioneer  Show  and  Commercial  Printing  Com- 
pany, a  corporation,  is  attempting  to  recover  from 
the  defendants  the  sum  of  $775.    The  action  is  based 

upon  the  following  writing: 

"Walter  Beed,  President;  Sidney  Zetosh,  Secretary- 
Treasurer;  Lee  Riley,  Advance  Representative; 
Milton  W.  Seaman,  Manager. 

''September  12,   1917. 
"To  Pioneer  Printing  Company, 
''Seattle,  Washington. 
"We,  the  Undersigned,  do  hereby  guarantee  The 
Pioneer  Printing  Company  of   Seattle   against  loss 
for  printing  done  for  the  Western  Producing  Com- 
pany (Inc.)  to  the  sum  of  Seven  Hundred  Seventy- 
five  dollars  ($775.00)   for  T;hb  Old  Homestead. 

' '  Signed : 

'^Sidney  Zetosh. 
*' Milton    W.    Seaman, 
"Walter  Reed. 
*'C.  V.  Everett." 

There  was  an  involuntary  judgment  of  nonsuit; 
and  the  plaintiff  appealed.  Affirmed. 

For  appellant  there  was  a  brief  over'  the  names 
of  Mr,  Alfred  P.  Dohson  and  Mr.  Cassius  E.  pates 
(Seattle,  Washington),  with  an  oral  argument  by 
Mr.  Dohson. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  John  J.  Fitzgerald. 
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HARRIS,  J.— 1.  The  Code,  Section  808,  subd.  2, 
L.  0.  L.,  provides  that  an  agreement  to  answer  for 
the  debt,  default  or  miscarriage  of  another  is  void, 
unless  the  same  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writing. 
The  trial  court  ruled  that  the  instrument  signed  by 
the  defendants  did  not  express  the  consideration  as 
required  by  the  statute,  and  the  only  question  for 
decision  is  whether  that  ruling  was  correct. 

In  all  jurisdictions  where,  either  by  force  of 
statute  or  by  judicial  decision,  the  consideration 
must  be  expressed,  the  rule,  following  the  formula  in 
Howes  V.  Armstrong,  1  Bing.  N.  C.  761  (27  E.  C.  L. 
575),  is  that  the  consideration  is  expressed,  if  it 
appears  in  express  terms  or  if  the  memorandum  is 
so  framed  that  any  person  of  ordinary  capacity  must 
infer  from  the  perusal  of  it  that  such,  and  no  other, 
was  the  consideration  upon  which  the  undertaking 
was  given:  The  Oregon  Home  Builders  v.  Crowley, 
87  Or.  517,  532  (170  Pac.  718,  171  Pac.  214).  A 
mere  conjecture,  however  plausible,  that  the  con- 
sideration stated  in  the  complaint  was  that  intended 
by  the  memorandum,  is  not  suflBcient  to  satisfy  the 
statute;  but,  as  ruled  in  Hawes  v.  Armstrong: 

**  There  must  be  a  well-grounded  inference,  to  be 
necessarily  collected  from  the  terms  of  the  memo- 
randum, that  the  consideration  stated  in  the  declara- 
tion, and  no  other  than  such  consideration,  was  in- 
tended by  the  parties  to  be  the  ground,  of  the 
promise.*' 

The  complaint  states  that  the  future  creation  and 
furnishing  of  printed  display  advertising,,  cards, 
heralds  and  sheets  to  the  Western  Producing  Com- 
pany, a  corporation,  for  use  in  advertising  a  theatri- 
cal performance,  was  the  consideration;  but  that 
does  not  appear,  either  expressly  or  by  necessary 
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implication,  on  the  face  of  the  writing.  At  least 
two,  and  possibly  more,  considerations  might  be  sug- 
gested, and  it  would  be  mere  conjecture  which  was 
the  one  intended  by  the  parties.  Price  v.  Riclxard- 
son,  15  Mees.  &  W.  539,  is  a  precedent  quite  in  point 
The  judgment  is  affirmed.  ^   Affirmed. 

MgBbidb,    C.    J.|    and    Benson    and    Beak,    JJ.^ 

concur. 


Argaed  Marcli  30,  affirmed  Maj  11,  1920L 

JONES  V.  JONES.* 

(189  Pac.  896.) 

OarpontloDB— Bvldsaoe  HUd  to  Show  IndebtednMB  was  Paid  by 
Ttanafer  of  Stock. 

1.  In  suit  by  children  of  one  brother  and  his  wife  against  chil- 
dren of  another  brother  to  have  declared  a  mortgage  a  deed  of  a 
lawmiU  from  plaintiffs'  father  and  mother  to  defendants'  father, 
and  to  secure  adjudication  stock  was  transferred  as  security  for 
indebtedness  owing  hj  plaintiffs'  father,  evidence  held  to  show  de- 
fendants' father  held  stock  as  security  until  a  certain  date,  but 
tluit  at  such  time  an  indebtedness  owing  to  him  from  plaintiffs' 
father  was  paid  with  fiye  shares,  and  that  defendants'  father  be- 
came absolute  owner  of  such  number. 

Hortgagea— Evidence  Held  not  to  Show  Deed  a  Mortgage. 

2.  In  suit  by  children  of  one  brother  and  his  wife  against  chil- 
dren of  another  brother  to  have  declared  a  mortgage  a  deed  of  a 
sawmill  from  plaintiffs'  father  and  mother  to  defendants'  father, 
evidence  hdd  insufficient  to  meet  burden  imposed  by  law  on  a 
party  claiming  that  an  instrument  in  form  a  deed  is  in  reality  a 
mortgage. 

Ifl^ittgiges— Heavy  Borden  on  Party  Claiming  Deed  a  Mortgage. 

3.  The  law  imposes  a  heavy  burden  of  proof  on  a  party  who 
claims  that  an  instrument  formally  a  deed  is  in  reality  a  mortgage. 

•On  parol  evidence  that  a  written  instrument  which  on  its  face 
imports  a  complete  transfer  of  a  legal,  or  equitable  estate  or  in- 
terest in  property  was  intended  to  operate  as  a  mortgage,  see  com- 
prehensive note  in  L.  E.  A.  1916B,  18,  Bkpqrteb, 
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From  Multnomah:  William  N.  Gatbns,  Judge. 

Department  1. 

This  suit  was  brought  for  the  purpose  of  declaring 
a  deed  a  mortgage,  and  for  securing  an  adjudication 
that  certain  shares  of  stock  were  transferred  as 
security  for  certain  indebtedness. 

Elihu  K.  Jones  and  Emma  J.  Jones  were  husband 
and  wife;  and  Arthur  W.  Jones,  Lillian  J.  Viggers, 
Grace  V.  Jones,  Harvey  W.  Jones,  H.  Paul  Jones 
and  Marietta  H.  Zimmerman,  the  plaintiffs,  are  the 
children  and  heirs  of  Elihu  K.  Jones  and  Emma  J. 
Jones.  Emma  J.  Jones  died  on  April  22,  1916,  and 
Elihu  K.  Jones  died  on  January  7,  1917. 

John  Halsey  Jones  was  a  brother  of  Elihu  K. 
Jones.  The  defendants  Herman  H.  Jones,  Birdie  L. 
Schalk,  Lavina  D.  Grindstaff  and  Elizabeth  Towne 
are  the  children  and  heirs  of  John  Halsey  Jones, 
who  died  on  March  21,  1906. 

The  children  of  Elihu  K.  Jones  and  Emma  J. 
Jones  commenced  this  suit  in  April,  1917,  against 
the  children  of  John  Halsey  Jones.  For  the  sake  of 
brevity  John  Halsey  Jones  will  be  called  John; 
Elihu  K.  Jones  will  be  referred  to  as  Elihu;  and  the 
children  of  the  respective  brothers  will  be  designated 
by  their  given  names.  On  September  17,  1895, 
Elihu  and  Emma  J.  Jones  gave  to  John  a  quitclaim 
deed  for  3%  acres  of  land  upon  which  a  sawmill  was 
located.  At  the  time  of  the  execution  of  this  deed, 
the  grantors  were  indebted  to  different  persons  for 
a  considerable  aggregate  sum,  including  a  debt  of 
$15,000,  which  was  secured  by  a  mortgage  on  the 
sawmill  property.  The  plaintiffs  aver  that  their 
father  also  owed  $2,600  to  John^  and  that  the  latter 
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held,  as  security  for  this  alleged  indebtedness,  cer- 
tain shares  of  stock  owned  by  Elihn  in  a  corpora- 
tion known  as  the  E.  K.  Jones  &  Company.    The 
plaintiffs  aver  that  in  1895  the  owner  of  the  mort- 
gage was  demanding  payment  and  threatening  fore- 
dosnre    proceedings.     The    plaintiffs    say    that    the 
financial  conditions  existing  throughout  the  country 
were  such  that  enforced  pajnnent  of  the  mortgage 
by  foreclosure  proceedings  would  have   resulted  in 
great  loss  and  perhaps  ruin  to  Elihu  and  Emma  J. 
Jones.    The  *  plaintiffs  aver  that  John,  who  was  in 
comfortable  financial  circumstances,   seeing  the   ap- 
parent financial  distress  of  his  brother  and  sister- 
in-law,  expressed  a  willingness  to  assist  them  and 
if  possible   prevent   their   financial    ruin    and    save 
their  equity  in  the  mortgaged  property.    The  plain- 
tiffs contend  that  on  September  17,  1895,  the  deed 
to  the  sawmill  property  was  delivered  to  John  with 
the  understanding  that  he  wor' '.  pay  or  otherwise 
take  care  of  the  mortgage  indebtedness,  and  that  he 
would  take  charge  of  and  manage  the  real  property 
and  collect   the   rents   and  profits   arising  from   it, 
together   with   the    earnings    and   profits   from    the 
shares  of  stock,  which  the  plaintiffs  allege  John  held 
as  security  for  the  alleged  $2,600  indebtedness,  and 
that  after  he  had  satisfied  the  alleged  debt  of  $2,600 
and  reimbursed  himself  for  moneys  advanced  in  the 
liquidation  of  the  mortgage  indebtedness,  as  well  as 
all  sums  expended  in  the  payment  of  taxes  or  other 
legal  charges  upon  the  property,  he  would  thereupon 
reconvey  the  real  property  to  Emma  J.  Jones  and 
reassign  the  stares  of  stock  to  Elihu.    The  defend- 
ants claim  that  the  deed  was  given  as  an  absolute 
conveyance,  and  that  their  father  was  the  absolute 
owner  of  the  shares  of  stock  in  controversy.    There 
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was  a  decree  for  the  defendants,  and  the  plaintiffs 
appealed.  Affibmed. 

For  appellants  there  was  a  brief  with  oral  ar|^- 
ments  by  Mr.  A.  H.  Tanner  and  Mr.  Maurice  W. 
Seitz. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  GUtner  <&  Bewail  and  Mr.  Guy  G.  H.  Cor- 
lisSf  with  oral  arguments  by  Mr.  Russell  E.  SewaU 
and  Mr.  Corliss. 

HABBIS,  J. — The  realty  involved  in  this  litiga- 
tion is  sometimes  referred  to  as  the  sawmill  prop- 
erty. Confusion  may  be  avoided,  if  at  the  outset 
we  call  attention  to  the  fact  that  since  a  time  prior 
to  September  17,  1895,  the  sawmill  has  been  owned 
by  one  person  or  corporation  and  operated  by  other 
persons  or  another  corporation.  In  the  beginning 
Elihu  was  the  owner  of  the  sawmill  property.  On 
August  12,  1892,  Elihu  still  owned  and  held  the 
record  title  of  the  sawmill  property;  and  on  that 
date  he  and  his  wife  gave  their  note  for  $15,000  to 
C.  E.  Withington,  agent,  payable  three  years  after 
date,  and  they  secured  the  note  by  mortgaging  the 
sawmill  property.  On  February  12,  1894,  J.  E. 
Hazeltine  &  Company  secured  a  judgment  against 
Elihu.  On  the  following  sixth  day  of  July,  an  exe- 
cution was  issued  on  the  judgment,  and  the  sheriff 
levied  on  the  sawmill  property.  At  the  sale  on  exe- 
cution, which  occurred  on  August  13,  1894,  the 
property  was  struck  off  to  Emma  J.  Jones  for 
$1,009.04;  subsequently  on  March  1,  1895,  she  re- 
ceived a  deed  from  the  sheriff.  The  plaintiffs  insist 
that  Enuna  J.  Jones  paid  her  own  money  to  the 
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sheriff;  but  the  defendants  contend  that  the  funds 
were  in  reality  furnished  by  Elihu,  and  that  she  took 
and  held  the  title  merely  for  the  purpose  of  securing 
herself  against  loss  by  reason  of  her  having  allowed 
Elihu  to  mortgage  a  tract  of  land  owned  by  her  in 
Clackamas  County  to  secure  the  sum  of  $5,000  which 
he  had  borrowed  from  Carey  Johnson.  It  is  not 
necessary  to  decide,  and  we  do  not  attempt  to  de- 
termine, whether  the  moneys  paid  to  the  sheriff  were 
realized  from  property  which  in  truth  was  owned 
by  Emma  J.  Jones,  or  whether  Elihu  furnished  the 
funds.  However,  regardless  of  the  source  from 
whence  came  the  money  paid  to  the  sheriflf,  the 
evidence  impresses  us  with  the  idea  that  Emma  J. 
Jones  held  the  title  as  security  rather  than  as  abso- 
lute owner.  Moreover,  it  must  be  remembered  at 
all  times  that  the  note  to  Withington  was  the  debt 
of  both  Emma  J.  Jones  and  Elihu. 

The  next  conveyance  is  a  quitclaim  deed  made  by 
Emma  J.  Jones  and  Elihu  to  John  on  September  17, 
1895.  This  controversy  is  centered  around  that  con- 
veyance. The  instrument  is  witnessed  by  Ira  Jones 
and  Lillian,  and  it  was  acknowledged  by  the  grantors 
before  Ira  Jones  as  a  notary  public.  It  is  appro- 
priate here  to  say  that  Ira  Jones  was  an  attorney, 
and  that,  while  there  may  be  room  for  debate  as  to 
whether  on  September  17,  1895,  he  represented  the 
grantors  or  the  grantee  or  all  the  parties  to  the 
deed,  the  evidence  indicates  that  he  was  acting  for 
the  grantors  rather  than  for  the  grantee,  for  there 
is  no  evidence  that  he  ever  represented  the  grantee 
on  any  other  occasion,  and  it  does  appear  that  he 
had  previously  acted  as  attorney  for  the  grantors. 
The  importance  of  the  presence  of  Ira  Jones  will  be- 
come manifest  when  we  come  to  consider  all  the  cir- 
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cmnstances  attending  the  execution  and  delivery  of 
this  deed.  About  six  years  after  receiving  the  deed 
to  the  sawmill  property,  John  organized  the  John 
Halsey  Jones  Company,  a  corporation,  for  the  pur- 
pose of  holding  all  properties  owned  by  hiiii,  and 
on  May  19,  1901,  he  conveyed  the  sawmill  property 
to  the  John  Halsey  Jones  Company.  Upon  the  death 
of  John,  on  March  21,  1906,  the  stock  in  the  John 
Halsey  Jones  Company  was  inherited  by  his  chil- 
dren, and  they  in  effect  became  the  record  owners  of 
the  sawmill  property.  Having  given  an  account  of 
the  ownership  of  the  record  title  to  the  sawmill  prop- 
erty, we  shall  briefly  relate  the  history  of  the  opera- 
tion of  the  mill.' 

On  January  2,  1890,  Elihu  and  J.  D.  Young 
entered  into  a  partnership  for  the  purpose  of  manu- 
facturing lumber;  and  on  September  15,  1890,  John 
became  a  member  of  the  firm.  Subsequently  on 
March  17,  1891,  John  sold  his  interest  to  his  son 
Herman,  and  from  that  date  Elihu,  J.  D.  Young  and 
Herman  were  partners,  doing  business  under  the 
firm  name  of  E.  K.  Jones  &  Company.  On  January 
2,  1892,  Elihu  leased  the  sawmill  property  to  the 
partnership  for  the  term  of  thirteen  years  at  a 
rental  of  $300  per  month. 

On  January  27,  1892,  E.  K.  Jones  &  Company,  a 
corporation,  was  organized  with  a  capital  stock  of 
$50,000,  divided  into  50  shares  having  a  par  value 
of  $1,000  each.  The  stock  was  issued  as  follows:  To 
Elihu,  17  shares;  to  John,  1  share;  to  Herman,  16 
shares;  and  to  J.  D.  Young,  16  shares.  The  lease 
held  by  E.  K.  Jones  &  Company,  the  partnership, 
was  assigned  to  E.  K.  Jones  &  Company,  the  corpo- 
ration. On  May  19,  1893,  Elihu  made  a  new  lease 
to  E.  K.  Jones  &  Company,  the  corporation.    This 
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new  lease  abrogated  the  lease  made  to  the  partner- 
ship, and  was  for  a  term  of  12%  years  and  for  a 
rental  of  $200  per  month.  The  lease  recites  that  the 
corporation  is  desirous  of  entering  into  a  contract, 
not  only  for  the  use  of  the  property,  but  also  for  the 
right  to  purchase  it,  and  it  is  particularly  provided 
in  the  instrument  that  the  corporation  may  purchase 
the  sawmill  property  at  any  time  within  the  term  of 
the  lease  for  the  price  of  $50,000.  Elihu  directed 
this  corporation  to  pay,  and  it  agreed  to  pay,  $100  of 
the  rental  to  Withington  on  account  of  the  mortgage 
held  by  the  latter.  Elihu  also  directed,  and  the  cor- 
poration agreed  to  pay,  the  remaining  $100  of  the 
monthly  rental  to  Emma  J.  Jones  on  account  of  her 
having  signed  a  note  with  him  for  $5,000,  which  she 
had  secured  by  giving  a  mortgage  on  her  separate 
property. 

On  January  14,  1893,  Herman  transferred  three 
shares  of  the  E.  K.  Jones  &  Company  stock  to  Lin- 
coln A.  Young;  but  by  December,  1899,  Herman  and 
his  father  had  acquired  the  ownership  or  gained  con- 
trol of  all  the  stock .  of  this  corporation.  On  De- 
cember 23,  1899,  a  corporation  known  as  the  Jones 
Lumber  Company  was  organized  with  a  capital  stock 
of  $100,  divided  into  100  shares  with  a'  par  value 
of  $1.00  each.  Immediately,  upon  the  organization 
of  the  Jones  Lumber  Company,  all  the  assets  of  the 
E.  K.  Jones  &  Company,  a  corporation,  were  trans- 
ferred to  the  Jones  Lumber  Company,  and  since 
that  time  the  latter  has  operated  the  sawmill.  It  is 
not  clear  from  the  record  whether  34  or  56  shares 
of  the  Jones  Lumber  Company  were  issued  to  John, 
although  it  does  appear  that  Herman  and  John 
owned,  or  at  least  controlled,  all  the  stock  of  the 
Jones  Lumber  Company  from  the  date  of  its  organi- 
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zation  until  the  death  of  John;  and  since  that  time 
the  children  of  John  have  been  the  owners  of  the 
stock. 

1.  Before  discussing  the  circumstances  attending 
the  execution  of  the  deed  dated  September  17,  1895, 
we  shall  relate  some  of  the  details  connected  with 
the  transfer  from  Elihu  to  John  of  the  5  and  12 
shares  of  stock  in  the  E.  K.  Jones  &  Company,  a  cor- 
poration. It  wiir  be  recalled  that  upon  the  organiza- 
tion of  the  E.  K.  Jones  &  Company,  a  corporation, 
17  shares  were  issued  to  Elihu,  and  John  received 
only  1  share.  On  October  7,  1892,  Elihu  assigned  5 
shares  to  John,  and  on  that  date  certificate  No.  5  for 
five  shares  was  issued  to  John,  and  to  Elihu  was 
issued  certificate  No.  6  for  12  shares,  which  was 
the  remainder  of  the  17  shares  originally  issued  to 
Elihu.  About  fgur  months  afterward,  under  date  of 
January  25,  1893,  Elihu  assigned  certificate  No.  6 
for  12  shares  to  John,  and  certificate  No.  9  for  12 
shares  was  issued  to  John.  On  January  30,  1893, 
John  signed  a  writing  in  which  he  acknowledged  that 
on  October  7,  1892,  he  receive^  5  shares  of  stock  in 
E.  K.  Jones  &  Company,  and  that  on  January  25, 
1893,  he  received  12  shares  of  stock  in  the  same  com- 
pany, and  that  he  held  this  stock  as  security  for 
$2,600,  with  interest  at  8  per  cent  per  annum  from 
October  7,  1892,  and  that  he  agreed  to  retransfer  the 
stock  to  Elihu,  provided  the  sum  of  $2,600  with  inter- 
est was  paid  within  one  year.  In  view  of  the  many 
debts  which  Elihu  owed  and  was  unable  to  pay,  it 
is  reasonably  certain  that  no  part  of  the  sum  of 
$2,600  was  paid  by  him.  That  an  adjustment  of 
some  kind  was  made  is  certain  from  the  fact  that  on 
January  22,  1895,  John  executed  an  assignment  on 
the  back  of  certificate  No.  9  by  which  he  transferred 
to  Elihu  the  12  shares  represented  by  that  certificate, 
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and  on  the  next  day,  January  23,  1895,  Elihn  as- 
signed the  stock  to  Emma  J.  Jones.  It  is  the  con- 
tention of  the  defendants  that  on  January  22,  1895, 
Elihu  and  John  had  a  settlement  whereby  the  indebt- 
edness of  $2,600  was  satisfied  by  John  keeping  5 
shares  as  full  payment,  and  returning  the  12  shares 
to  Elihu.  Herman  gives  direct  testimony  in  support 
of  this  position  taken  by  the  defendants,  and  the  cir- 
cumstances connected  with  the  transaction  give 
strength  to  that  position.  Our  conclusion  is  that 
John  held  the  two  certificates  for  17  shares  as 
security  until  January  22,  1895,  but  that  at  that  time 
the  indebtedness  of  $2,600  owing  from  Elihu  was 
paid  with  five  shares,  and  that  John  became  the 
absolute  owner  of  that  number  of  shares. 

We  now  come  to  the  deed.  Elihu,  Emma  J.  Jones, 
and  John,  the  parties  to  the  deed,  all  are  dead.  Ira 
Jones,  who  not  only  was  probably  the  attorney  for 
the  grantors,  but  was  also  one  of  the  witnesses  and 
the  notary  public  before  whom  the  deed  was  ac- 
knowledged, is  dead.  J.  D.  Young  also  is  dead;  and 
he  was  for  a  long  time  associated  with  Elihu  and 
John  as  secretary  of  E.  K.  Jones  &  Company,  a  cor- 
[  poration,  and  apparently  he  was  active  in  the  man- 
agement of  the  mill,  and  in  all  likelihood  he  knew 
much,  if  not  all,  about  the  business  transactions  be- 
[  tween  the  two  brothers  relating  to  the  sawmill  prop- 
erty. Lillian  and  Grace  were  present  at  the  execu- 
tion of  the  deed,  and  much  reliance  is  placed  on 
their  testimony  by  the  plaintiffs.  Lillian  was  almost 
18  years  of  age  in  September,  1895,  and  she  signed 
as  one  of  the  witnesses  to  the  deed.  Lillian  says 
that  she  and  her  mother  and  her  sister  Grace  were 
at  their  home  and  that  her  father  ''came  into  the 
house,  bringing  with  him  his  brother  and  Ira 
Jones";  that  her  father  stated  that  ''they  had  come 
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to  have  her  sign  the  deed  over**  to  John;  and  that 
her  mother  ''said  she  would  not  sign  it'*  The  wit- 
ness explained  that  her  father  had  previously  talked 
to  her  mother  about  signing  the  deed  and  that  she 
had  told  him  she  would  not  sign  it.  When  Emma  J. 
Jones  would  not. sign  the  deed,  John,  according  to 
the  testimony  of  this  witness,  said  to  her  mother: 

'*  'I  will  return  this  after  the  obligations  are  paid 
and  I  get  my  money  out  of  it;  *  *  I  am  putting  this 
money  in  to  help  you  and  Hugh  [E.  K.  Jones]  just 
to  save  the  mill.  When  I  get  my  money  out  and 
these  debts  paid  I  will  return  this  deed  to  you;  it 
will  come  back  to  you.*  My  mother  said,  'Then  give 
me  a  written  statement  to  that  effect.*  She  says, 
'Yoti  have  nothing  in  the  deed  like  that.*  She  says, 
'Give  me  a  written  statement  to  th,at  effect.*  Ira 
Jones  said,  'No,  we  can't  do  that;  that  wouldn't  be 
valid.*** 

The  significance  of  the  statement  said  to  have  been 
made  by  Ira  Jones  becomes  apparent  when  we  re- 
mind ourselves  that  he  was  probably  acting  as  the 
legal  adviser  of  Enmia  J.  Jones  and  her  husband. 
Obviously,  it  is  fair  to  j^ssume  that  Ira  Jones  had 
knowledge  of  the  real  purpose  of  the  convteyance, 
whatever  it  may  have  been.  If  the  deed  was  in  truth 
intended  to  serve  as  a  mortgage,  it  is  diiSScult  to  con- 
ceive of  a  rational  and  consistent  reason  for  the 
statement  ascribed  to  Ira  Jones,  the  attorney;  but, 
on  the  other  hand,  if  the  instrument  was  designed 
to  be  what  it  purports  to  be,  the  advice  given  by  him 
becomes  intelligent  and  entirely  consistent  with  out- 
ward appearances. 

W.  P.  Shannon,  a  brother  of  Emma  J.  Jones,  testi- 
fied that  two  or  three  days  before  the  execution  of 
the  deed  he  learned  from  Elihu  and  John  that  they 
had  been  endeavoring  to  persuade  Eumia  J.  Jones 
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to  execute  a  deed  to  John,  but  without  success.  He 
says  that  Elihu  and  John  requested  him  to  intercede 
with  his  sister,  and  if  possible  persuade  her  to  sign 
the  deed,  and  that  he  did  interview  his  sister,  with 
the  understanding  on  his  part  that  John  would  take 
over  the  mill  and  operate  it  until  the  proceeds  of 
the  business  paid  the  mortgage  and  other  accounts, 
and  that  upon  the  payment  of  all  the  indebtedness 
John  would  reconvey  the  sawmill  property  to  Emma 
J.  Jones.  This  witness  testified  that  he  advised  his 
sister  "to  take  a  deed  reconvey ing  the  property  to 
her  and  have  it  placed  in  escrow'^;  and  that  "it 
was  about  three  days  before  I  got  her  to  agree  to 
it"  Shannon  also  stated  on  cross-examination  that 
"a  part  of  the  proposition*'  he  was  to  make  to  his 
sister  was  the  execution  of  a  reconveying  deed  which 
was  to  be  placed  in  escrow.  According  to  the  testi- 
mony of  Shannon,  a  few  days  after  the  deed  in  con- 
troversy was  signed  he  heard  a  conversation  between 
Elihu  and  John,  in  whicli  the  main  subject  of  discus- 
sion "was  concerning  the  request  of  my  sister  that 
they  would  furnish  her  some  paper  or  other  that 
would  show  that  this  was  a  deed  of  trusf  No 
other  witness  speaks  about  a  deed  in  escrow,  and 
there  is  no  evidence  that  such  a  deed  was  ever  exe- 
cuted. ^  The  defendants  point  out  certain  inconsisten- 
cies which  they  say  become  manifest  if  the  testimony 
given  by  W.  P.  Shannon  is  compared  with  that  given 
by  his  two  nieces. 

There  was  considerable  testimony  concerning  con- 
versations in  which  John  is  said  to  have  made  state- 
ments amounting  to  express  or  implied  admissions 
that  Emma  J.  Jones  owned  an  equity  in  the  saw- 
mill property.  Most  of  this  testimony  relates  to 
conversations  about  a  release  to  which  the  plaintiflFs 
say  John  from  time  to  time  importuned  their  mother 
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to  attach  her  signature.  The  plaintiffs  contend 
that  their  parents  never  signed  any  release.  The 
defendants  insist  that  a  release  acknowledging 
the  settlement  of  all  business  transactions  was 
signed  by  Elihu  and  his  wife  on  December  20,  1899. 
Lillian  testified  that  four  or  five  years  after  the  ex- 
ecution of  the  deed,  John  told  her  mother  that  the 
mill  was  going  behind,  and  that  he  offered  Emma  J. 
Jones  $100  if  she  would  sign  the  release — 

*'So  I  can  make  some  disposition  of  the  property 
and  do  with  it  as  I  please,  and  then  I  can  get  my 
money  back  and  yours,  too,  and  he  still  urged  her 
to  si^  it,  offering  her  the  money,  but  she  wouldn't 
sign  if 

This  witness  also  testified  that  a  few  months  after 
the  last-mentioned  conversation  John  offered  her 
mother  $200  if  she  would  sign  a  release,  but  that  her 
mother  said:  '*!  won't  sign  it  for  $200."  Grace 
says  that  she  was  present  when  her  uncle  offered  her 
mother  $100  for  her  signature  to  a  release,  but  that 
her  mother  said  **that  she  wouldn't  sign  it,  that  she 
thought  that  her  equity  in  the  mill  was  worth  more 
than  $100  and  she  was  not  going  to  sign  it  away  for 
$100."  Grace  also  told  about  a  conversation  occur- 
ring in  1905,  in  which  her  mother  asked  John,  in 
the  presence  of  her  sister  Marietta,  **when  he  was 
going  to  deed  the  mill  back,"  and  that  he  responded 
by  saying  that  **they  hadn't  got  their  money  out  and 
he  didn't  know  just  when  they  could,  and  if  she  had 
signed  the  release,  why,  things  might  have  been 
different.'*  Marietta  corroborated  her  sister  by  tes- 
tifying that  she  heard  her  uncle  say  that  had  her 
mother  **  signed  a  release  things  would  have  been 
settled,  but  as  things  looked  that  he  didn't  know 
when  they  would  be,  the  way  things  looked." 
Arthur  says  that  ''around  about  1900"  John  offered 
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to  give  his  mother  a  clear  deed  to  the  home  in  which 
she  lived  if  she, would  sign  a  release,  and  that  **she 
told  him  she  would  not,  and  that  she  had  told  him 
before  she  would  not,  and  never  would  and  said  also 
that  she  had  lost  everything  that  she  had,  to  save 
the  miU,  and  that  she  wouldn^t  sign  the  very  last 
thing  she  had  away.'*  In  addition  to  the  testimony 
of  the  four  plaintiffs,  William  Paetz,  K  A.  Young 
and  W,  H.  BobeHs  gave  evidence  about  statements 
which  they  said  were  made  by  John.  In  the  fall  or 
early  winter  of  1895,  according  to  the  testimony  of 
William  Paetz,  John  said,  **I  got  a  deed  of  trust 
from^*  Elihu.  L.  A.  Young  stated  that  a  few  days 
after  the  execution  of  the  deed  he  heard  John  say, 
in  the  presence  of  J.  D.  Young,  that  he -had  taken 
care  of  the  mortgage  (Withington  mortgage)  so  that 
"the  E.  K.  Jones  Lumber  Company  should  stay  in 
hnsiness,*'  and  that  '*he  had  redeemed  that'*  because 
"he  wanted  to  save  this  piece  of  property  for'* 
Elihu.  It  appears  from  the  record  that  this  witness 
and  Herman  are  not  on  friendly  terms,  and  have 
not  spoken  to  each  other  for  years.  W.  H.  Roberts 
f  was  another  witness  for  the  plaintiffs;  but  the  cross- 
i  examination  more  than  neutralized  his  testimony 
'  given  on  direct  examination,  and  in  reality,  when 
i  considered  in  its  entirety,  the  testimony  of  Roberts 
\  strengthened  rather  than  weakened  the  position 
taken  by  the  defendants. 

There  was  also  some  evidence  which  the  plaintiffs 
say  shows  admissions  by  Herman,  who  has  been  the 
manager  of  the  mill  since  the  early  part  of  1899. 
L.  A.  Young  gaid  that  he  had  heard  Herman  say 
'Hhat  his  father  had  taken  over  this  debt  to  secure 
this  property  for  E.  K.  Jones.  *^  Arthur  testified 
r        that  three  or  four  months  after  the  occasion  when 
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John  offered  his  mother  a  deed  to  the  home  place 
if  she  would  sign  a  release,  he  was  visiting  at  the 
home  of  Herman,  and  that  the  latter,  in  the  presence 
of  H.  M.  Bush,  who  is  now  dead,  asked  the  witness 
if  he  could  get  his  mother  to  sign  a  release,  and 
then  stated,  *'I  think  that  is  the  best  thing  she  can 
do.**  Herman  vigorously  denied  any  such  conver- 
sation and  gave  detailed  reasons  for  claiming  that 
such  a  conversation  never  occurred.  Moreover,  the 
testimony  of  Arthur  must  be  read  in  the  light  of  a 
letter  addressed  by  him  on  March  14,  1915,  to  Her- 
man, in  which  the  writer  asks  a  favor,  and  from 
which  the  reasonable  implication  is  that  the  writer 
had  no  claim  upon  the  sawmill  property. 

The  defendants  also  rely  upon  evidence  of  oral 
admissions,  which  they  claim  were  made  by  Elihu 
and  Emma  J.  Jones.  W.  H,  Grindstaff  testified  that 
Elihu  told  him-- 

**That  his  financial  condition  was  so  that  he  was 
figuring  on  selling  the  mill  to  John;  *  *  that  he 
would  rather  have  him  own  the  property  than  an 
outsider'*;  and  shortly  after  Elihu  ** stated  that  he 
had  sold  the  mill  to  J.  H.  Jones  for  the  reason  that 
he  understood  that  other  people  were  figuring  on 
getting  hold  of  it,  and  he  repeated  that  he  would 
rather  see  his  brother  own  the  mill  than  an  out- 
sider. '  * 

Elizabeth  stated  that  *' within  a  very  few  days** 
after  the  execution  of  the  deed  Elihu  told  her  that 
*'he  had  sold,  he  and  Emma,  all  their  interests  in 
the  mill  and  the  mill  business  to  my  father.**  J.  H. 
Struble  testified  that  in  1912  Elihu  said  **that  he 
had  sold  out  to  John  a  long  time  ago.**  Birdie 
Schalk  testified  that  Emma  J.  Jones  said  to  her  on 
one  occasion: 
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''Your  father  is  going  to  save  his  $100,000 .  worth 
of  property,  but  we  have  lost  all  of  our  property, 
and  I  sometimes  think  that  Hugh  has  no  more  busi- 
ness sense  than  a  child.'* 

K  the  controversy  were  to  be  decided  solely  upon 
the  testimony  of  conversations  and  oral  admissions, 
it  might  be  said  that  the  plaintiffs  had  made  but  the 
stronger  case.  But  the  litigation  cannot  be  deter- 
mined on  this  character  of  evidence  alone,  for  there 
is  much  additional  evidence  which  harmonizes  with 
the  contention  of  the  defendants  rather  than  with 
that  of  the  plaintiffs. 

Before  noticing  other  prominent  features  of  the 
record,  we  shall  first  point  out  the.  condition  of 
Elihu's  finances  in  September,  1895.  The  Wi thing- 
ton  mortgage  was  overdue,  and  the  mortgagee  was 
insisting  upon  payment  and  threatening  foreclosure 
proceedings.  On  May  2,  1895,  F.  F.  Winters  secured 
a  judgment  against  Elihu  and  others  for  $723.65, 
with  interest  at  10  per  cent  from  December  8,  1892, 
together  with  costs.  In  August,  1895,  William 
Paetz  began  an  action  to  recover  $550  with  interest, 
and  he  caused  the  sawmill  property  to  be  attached. 

The  deed  states  that  $1,600  is  the  consideration; 
but  the  defendants  contend  that  the  conveyance  was 
made  to  John  with  the  understanding  that  he  would 
pay  the  Withington  mortgage  and  other  debts ;  and 
the  defendants  also  say  that  Elihu  preferred  that 
his  brother  should  have  the  property  rather  than  it 
should  fall  into  the  hands  of  outsiders.  Herman  tes- 
tified that  a  few  days  before  the  execution  of  the 
deed  he  heard  his  father  and  uncle  discussing  the 
terms  of  the  proposed  sale,  and  that,  in  addition  to 
the  payment  of  cash,  the  amount  of  which  he  did  not 
remember,  his  father  was  to  satisfy  the  mortgage, 
pay  the  Paetz  claim  and  the  Winters  judgment,  and 
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assume  a  debt  which  Emma  J.  Jones  owed  to  the 
E.  K.  Jones  &  Company.  The  record  shows  that 
John  paid  the  Winters  judgment  on  September  18, 
1895,  and  that  he  paid  the  Paetz  claim  on  the  same 
day.  The  ledger  of  E.  K.  Jones  &  Company,  dis- 
closes that  Emma  J.  Jones  owed  $258.96,  and,  in 
figures  which  ^4ook  like  J.  D.  Young's,**  the  ledger 
indicates  that  John  assumed  that  debt;  and  the  jour- 
nal *'says  that  $258.96  was  charged  to  J.  H. 
Jones  account;  and  Emma  J.  Jones  account 
was  given  credit  for  that  same  amount  $258.96." 
The  Withington  mortgage  was  fully  paid  in  1902 
by  the  John  Halsey  Jones  Company.  The  two 
plainliflFs,  who  were  present  when  the  deed  was 
signed,  say  that  no  cash  was  paid  at  that  time. 
There  is  no  evidence  of  the  payment  of  any  cash, 
except  the  testimony  of  Herman,  already  referred 
to,  and  the  recital  in  the  deed. 

The  plaintiffs  argue  that  the  value  of  the  sawmill 
property  was  greatly  in  excess  of  $1,600,  the  con- 
sideration in  the  deed,  plus  the  amount  of  the  debts 
paid  by  John,  and  that  this  circumstance  speaks 
loudly  in  support  of  their  contention.  Two  wit- 
nesses, W.  P.  Shannon  and  L.  A.  Young,  stated  that 
the  property  was  worth  about  $50,000  in  1895;  but 
B.  D.  Sigler,  who  was  in  the  sawmill  business  in  1895 
and  is  now  engaged  in  the  business  of  appraising 
real  estate,  testified  that  the  property  was  worth 
from  twelve  to  fifteen  thousand  dollars  in  1895,  and 
that  the  mill's  capacity  was  from  twenty-five  to 
thirty  thousand  feet  per  day.  James  Muckle,  a  saw- 
mill man,  said  that  in  June  or  July,  1895,  he  offered 
Elihu  and  J.  D.  Young  $12,000  for  the  sawmill  prop- 
erty, but  that  they  wanted  $18,tX)0.  Muckle  also 
testified  that  the  property  was  worth  from  twelve  to 
fifteen  thousand  dollars  at  that  time.    Herman,  who 
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is  of  conrse  materially  interested,  says  that  the  prop- 
erty was  not  worth  more  than  $15,000,  and  that  the 
average  daily  cnt  in  1895  was  18,703  feet.  L.  A. 
Yonng  says  the  mill  made  a  little  money  in  1893,  but 
none  in  1894  or  in  1895.  Herman  states  that  the  mill 
lost  money  from  1892  to  1895,  inclusive.  The  un- 
contradicted evidence  is  that  money  was  scarce,  and 
the  lumber  business  was  extremely  bad  in  1895. 
The  Jones  mill  was  operating  only  about  three  days 
in  each  week  during  the  year.  Indeed,  some  of  the 
sawmills  were  shut  down  and  were  not  operated  at 
alL  Appraising  the  property  as  of  September,  1895, 
and  fi^iT^  extreme  minimum  and  maximum  valua- 
tions, we  think  that  the  property  was  worth  not  less 
than  $12,000,  and  not  more  than  $20,000;  and,  fur- 
thermore, it  is  very  doubtful  whether  the  sawmill 
property  could  have  been  sold  for  the  amount  due 
on  the  Withington  mortgage,  if  it  had  been  disposed 
of  by  the  sheriflF  under  a  writ  of  execution. 

Plaintiffs  claim  that  John  recognized  Emma  J. 
Jones'  equity  by  paying  a  monthly  rental  of  $30. 
There  is  evidence  to  the  effect  that  many  monthly 
payments  of  $30  were  made  by  John,  and  that  these 
payments  were  made  sometimes  to  Elihu,  and  some- 
times to  Enmia  J.  Jones.  There  is  evidence  in  be- 
half of  the  defendants  to  the  effect  that  John,  on  the 
night  before  his  death,  told  Elihu  that  he  had  asked 
Herman  'Ho  be  good  to  him.''  Herman  continued  to 
make  monthly  payments  after  his  father's  death. 
The  books  of  the  lessees  of  the  mill  property  show 
that  the  rentals  were  paid  to  John  until  he  conveyed 
to  the  John  Halsey  Jones  Company,  and  from  that 
time  the  rentals,  according  to  the  books,  were  paid 
to  that  company.  Every  witness,  who  at  any  time 
saw  any  of  these  monthly  payments  made,  says  that 
in  no  instance  was  a  receipt  given  by  Elihu,  and  yet  a 
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receipt  appears  to  have  been  taken  from  Elihu  when- 
ever he  was  paid  wages  for  work  done  in  the  mill. 
We  now  come  to  a  consideration  of  the  evidence 
offered  in  behalf  of  the  defendants  concerning  the 
release  which  they  claim  was  signed  on  December  20, 
1899.  It  will  be  recalled  that  much  of  the  evidence 
offered  by  the  plaintiffs  included  oral  admissions 
ascribed  to  John,  and  necessarily  involved  the  theory 
that  Elihu  and  Emma  J.  Jones  did  not  sign  a  re- 
lease, for  the  reason  that  much  of  this  evidence  re- 
lated to  conversations  said  to  have  occurred  after 
December  20,  1899.  A  search  was  made  for  the  re- 
lease, but  it  was  not  found.  Not  long  before  his 
death  John  burned  some  of  his  papers.  Guy  G. 
Willis  was  called  as  a  witness  and  he  said  that  in 
1895  he  acted  as  attorney  for  John,  but  that  he  had 
since  retired  from  the  practice  of  law.  Willis  tes- 
tified that  when  he  closed  his  law  office  he  preserved 
his  files  and  stored  them.  After  the  commencement 
of  this  suit,  at  the  request  of  the  defendants,  he 
made  an  examination  of  his  files,  and  discovered 
among  the  papers  an  instrument  which  he  states  is 
a  copy  of  the  original  release  which  was  signed  by 
Elihu  and  Emma  J.  Jones.  He  explained  that  it 
was  his  custom,  whenever  a  paper  was  signed  in  his 
office,  to  make  a  copy  of  it,  and  to  fill  in  the  blanks 
after  the  original  was  signed  and  to  place  the  copy 
with  his  office  files,  after  giving  it  a  file  number. 
The  paper  produced  by  Willis  as  his  office  copy  pur- 
ports to  be  a  transcript  of  a  formal  release.  Three 
blanks  are  filled  with  writing  made  with  a  lead  pen- 
cil; one  with  ''20,''  indicating  the  day  of  the  month; 
another  with  the  words  'Hwo  hundred*';  and  still 
another  with  the  figures  ''200,"  indicating  the  con- 
sideration for  the  release.    At  the  bottom  was  writ- 
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ten  with  a  lead  pencil  '^E.  K.  Jones*'  and  '*Emma 
J.   Jones/'    Willis    testified    that    Emma   J.    Jones 
''claimed  that  she  hadn't  got  as  much  money  as  she 
ought  to  have  gotten  *  *'  for  the  purchase  price  of 
the  mill  property  and  she  felt  she  ought  to  have 
had  more  money  out  of  it."    Willis  said  that  he  ad- 
vised John  that  it  was  not  necessary  to  procure  a 
release,   because   ''he  didn't   owe   them   anything"; 
but  that  the  latter  "thought  it  was  worth  a  small 
amount  to  avoid  any  trouble   or  question  between 
E.  K.  Jones  and  his  family,  he'd  rather  pay  some- 
thing than  have  any  hard  feelings  in  the  matter." 
Willis  states  positively  that  the  release  was  signed 
by  Elihu  and  his  wife,  and  that  John  paid  them  for 
the  release.    Willis  was  corroborated  by  Charles  H. 
Chance,  who  is  now  city  attorney  of  Lewistoij,  Idaho, 
but  in  1895  was  working  as  a  clerk  in  Willis'  office. 
Chanoe  testified  that  he  remembered  about  Elihu  and 
Emma  J.  Jones  coming  to  the  office  for  the  purpose 
of  signing  the  release.    He  says  that  he  prepared 
the  original  release  and   the  carbon  copy,   and  he 
identified  the  "red  ink  figures  2695,"  appearing  on 
the  copy  and  indicating  the  file  number,  as  his  hand- 
writing.   Herman  also  testified  that  he  was  present 
and  saw  the  release  signed,  and  that  the  purpose  of 
the    transaction    was    to    satisfy    the    "dissatisfied 
feelings"  of  Emma  J.  Jones.    Birdie  stated  that  she 
was  present  on  one  occasion  when  Elihu  told  her 
father  that  "Enmia  had  sent  him  to  say  that  she 
was  not  satisfied  with  the  price  that  father  had  paid 
for  the  mill  and  stock."    W.  H.  Grindstaff  testified 
that    Elihu    at     one  time  told  him  "that  his  wife 
and  children  were  not  altogether  satisfied  with  the 
amount  of  money  they  had  received  for  the  mill," 
and  that  shortly  afterward  he  saw  Elihu  again  and 
"he   told  me  that  he  and  his  wife    had  seen  J.  H. 
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Jones,  and  that  he  had  paid  his  wife  some  money 
•  •  and  that  she  was  perfectly  satisfied  and  so  was 
he.'^  Grindstaflf  also  stated  that,  not  long  after  the 
second  conversation,  with  Elihu,  he  was  in  John's 
office  on  some  business  with  reference  to  insurance, 
and  John  showed  him  the  typewritten  receipt  signed 
by  Elihu  and  Emma  J.  Jones,  and  that  then  *'he  • 
turned  it  over  to  Mr.  Sogers  who  was  then  book- 
keeper at  the  mill/*  J.  T.  Bogers  was  the  book- 
keeper in  the  mill  from  1895  until  some  time  after 
1899;  but  his  testimony  was  not  available  because  he 
died  two  or  three  years  prior  to  the  trial.  We  would 
not  be  warranted,  in  the  face  of  all  of  this  evidence, 
some  of  which  comes  from  disinterested  witnesses, 
in  finding  that  the  release  was  not  signed  by  Elihu 
and  Emma  J.  Jones. 

It  is  true  that  some  of  Ihe  plaintiffs  tell  about 
conversations,  one  of  which  was  as  late  as  1905  or 
possibly  as  late  as  1906,  between  their  mother  and 
John  in  which  she  asked  him  when  he  was  going  to 
reconvey  the  mill,  and  he  answered  to  the  effect  that 
he  had  not  yet  gotten  his  money  out  of  the  mill ;  but 
it  is  also  true  that  no  demand  for  an  accounting  was 
made  prior  to  the  commencement  of  this  suit.  One 
of  the  plaintiffs  says  that  Elihu  spoke  to  Herman 
about  returning  the  mill,  and  Herman  assured  Elihu 
that  the  mill  would  be  returned  when  Herman  got 
his  money  out  of  it.  Herman  denies  that  he  ever 
promised  to  reconvey  the  sawmill  property,  and  he 
and  the  other  defendants  asserted  that  not  until  the 
commencement  of  this  suit  did  they  hear  of  the  con- 
tention now  made  by  the  plaintiffs. 

The    delay    of    the    plaintiffs    in'  asserting    their 
claims  argues  strongly  against  them.    John  did  not  ,- 
die  until  more  than  ten  years  after  thte  execution 
and  delivery  of  the  deed,  and  this  suit  was  not  com- 
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menced  until  April,  1917,  or  more  than  eleven  years 
after  John's  death.  In  other  words,  nearly  twenty- 
two  years  were  permitted  to  pass  before  any  demand 
for  an  accounting  was  made.  The  plaintiffs  admit 
that  neither  they  nor  their  parents  ever  demanded 
an  accounting  from  John,  and  they  also  admit  that 
they  never  asked  that  an  ^  accounting  be  made  by 
Herman  until  the  commencement  of  this  suit.  After 
the  Jones  Lumber  Company  acquired  the  assets  of 
the  E.  K.  Jones  &  Company,  it  caused  the  signs  to 
be  changed  so  as  to  notify  all  persons  that  the  miU 
was  being  operated  by  it.  Since  1895,  the  mill 
has  been  greatly  improved.  Its  capacity  has  been 
doubled.  The  deed  of  1895  transferred  3%  acres  to 
John.  Since  that  time  an  additional  10%  acres  have 
been  purchased,  so  that  now  the  sawmill  property  in- 
cludes about  14  acres.  After  1895,  John  treated 
the  E.  K.  Jones  &  Company  stock  standing  in  his 
name  as  his  own.  After  the  execution  of  the  deed 
and  during  the  remainder  of  his  life  John  always 
treated  the  sawmill  property  as  his  own  property. 
In  1902,  the  John  Halsey  Jones  Company,  which  was 
only  a  holding  corporation  for  John,  mortgaged  the 
sawmill  property  to  the  Security  Savings  &  Trust 
Company  for  $8,000,  and  in  this  mortgage  the  John 
Halsey  Jones  Company  covenanted  that  it  had  *'a 
valid  and  unincumbered  title  in  fee  simple  to  said 
premises.  ^ ' 

Elihu  and  his  wife  lived  in  the  same  home  from 
1892  until  they  died.  This  home  was  near  the  saw- 
mill and  was  where  they  could  not  but  see  what  was 
being  done  in  and  around  the  sawmill  property.  It 
must  be  remembered  that  the  plaintiffs  contend  that 
the  mill  was  to  be  returned  whenever  the  debts  were 
paid;  and  yet,  notwithstanding  the  change  made  in 
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the  signs  when  the  Jones  Lumber  Company  began  to 
operate  the  mill,  and  the  material  improvements  in 
the  mill,  and  the  substantial  enlargement  of  the  mill- 
yards  and  all  the  outward  appearances  of  prosperity, 
no  demand  was  made  by  any  person  upon  any  per- 
son for  an  accounting  until  nearly  twenty-two  years 
had  passed. 

2,  3.  The  voluminous  transcript  and  the  numerous 
exhibits  accompanying  this  appeal  have  been  ex- 
amined, studied  and  considered  with  a  full  realiza- 
tion of  the  importance  which  a  decision  of  this 
litigation  must  have  for  the  parties  to  it;  but  after 
giving  to  the  record  ouu  most  careful  consideration, 
we  are  unable  to  say  that  the  plaintiffs  have  sus- 
tained the  heavy  burden  which  the  law  imposes  upon 
a  party  who  claims  that  an  instrument,  in  form  a 
deed,  is  in  reality  a  mortgage:  Harmon  v.  Grants 
Pass  Banking  £  Trust  Co.,  60  Or.  69,  74,  80  (118 
Pac.  188). 

The  decree  appealed  from  must  be  affirmed,  but 
without  costs  in  this  court.  Affibmbd. 

JoHNS^  Benson  and  Bu&nett,  JJ.,  concur. 
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Argaed  Jane  19,  reargaed  October  14,  affirmed  December  23,  1919, 

rehearing   denied   Maj    18,   1920. 

STATE  V.  BUTLEE.* 

(186  Pac.   55.) 

Qfimtnal  Iaw— Failure  to  Show  by  Record  Disposition  of  Demurrer 
not  Oronnd  tor  Beversal. 
L  In  Yiew  of  Section  1626,  L.  O.  L.,  providing  that  on  criminal 
appeals  the  court  most  give  judgment  without  regard  to  technical 
errors  or  defects,  in  a  prosecution  resulting  in  conviction  of  man- 
slanghter,  formal  disposition  of  demurrer  to  the  indictment  was 
not  BO  essential  that  silence  of  the  record  thereon  constitutes  a 
fatal  defect,  where  defendant  afterward  entered  plea  of  not  guilty, 
aad  went  to  trial  without  objection  or  question. 

Homlrlile — ^Threat    Admissible    In    Evidence    Tboo^    not    Directed 
Especially  to  Deceased. 

2.  In  a  prosecution  resulting  in  conviction  of  manslaughter, 
testimony  of  decedent's  father  that  about  eight  months  before  the 
shooting  defendant  had  said  to  him  that,  if  he  could  not  beat 
them  any  other  way,  he  would  do  it  with  a  Winchester,  held  ad- 
missible  as  a  threat  over  objection  that  it  was  not  directed  es- 
pecially toward  deceased  and  was  too  remote;  such  threat  having 
reference  to  a  controversy  about  a  road  pursuant  to  which  de- 
cedent  was    subsequently    killed. 

criminal  Law— Testimony  of  Arrangement  in  DefvidaaVs  Absence 
not  Hearsay. 

3.  In  view  of  Section  707,  L.  O.  L.,  recognizing  res  gestae  both 
as  to  facts  in  dispute  and  as  to  some  act  that  becomes  important 
as  evidence  of  facts  in  dispute,  in  a  prosecution  resulting  in  con- 
vietion  of  manslaughter,  the  controversy  having  originated  over 
a  fence  across  a  road,  testimony  tending  to  show  the  arrangement 
with  other  persons  under  which  decedent  came  to  be  at  the  scene 
of  the  shooting  on  watch  to  ^e  who  was  putting  up  the  fence  "held 
not  incompetent  hearsay  because  arrangement  was  made  in  defend- 
ant's absence. 


Otiininal   Iiaw>— Homicide — ^Evidence    of   Otber    Chrlme    as    Showing 
Identity. 

4.  In  a  prosecution  resulting  in  conviction  of  manslaughter,  the 
killing  having  taken  place  at  defendant's  fence,  which  he  was  put- 

*The  question  of  evidence  of  other  crimes  in  criminal  cases  is 
diseassed  in  a  note  in  62  !■.  B.  A.  193. 

On  evidence  in  a  criminal  case  of  threats  of  accused  or  of  per- 
son killed  or  injured,  see  note  in  17  L.  B.  A.  654. 

On  responsibilitv  for  crime  committed  in  fit  of  anger,  see  note  in 
10  Ii.  B.  A.    (N.  S.)    1032. 

Anthorities  passing  on  the  question  wnlch  will  reduce  or  mitigate 
the  degree  of  homicide  are  collated  in  a  note  in  5  L.  B.  A.  (K.  8.) 
809.  Bepo&teb. 
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ting  up  nightly  to  obstruct  a  road,  decedent  with  others  having 
been  on  watch  to  find  out  who  was  doing  it,  testimony  of  such 
others  as  to  what  occurred  probably  half  an  hour  before  the  kill- 
ing on  the  other  side  of  the  field  from  where  the  killing  occurred, 
where  the  road  went  through  the  fence  on  that  side,  and  that  de- 
fendant then  drew  gun  on  the  others  when  they  were  coming  close 
enough  to  identify  him,  held  admissible,  and  not  objectionable  as 
showing  a  collateral  offense,  and  sufficient  to  justify  the  jury  in 
concluding  it  was  defendant. 

Homicide — ^DeclaratioDB  by  Accused  9s  to  Poaition  in  Ffzing. 

5.  In  a  prosecution  resulting  in  conviction  of  manslaughter, 
testimony  of  a  deputy  sheriff  as  to  where  defendant  showed  him 
he  was  when  he  fired  the  last  shot  at  decedent^  and  about  how 
far  the  place  was  from  the  panel  in  his  fence,  open  on  account  of 
a  road,  which  he  had  been  putting  up  nightly,  so  that  decedent 
with  others  had  volunteered  to  watch  foi  him,  also  how  far  the 
place  was  from  that  where  empty  shells  were  found,  held  admis- 
sible. 

Orimixial  Iiaw  —  Homiclda  —  Argmnentatiye  InstructioiL  on  Self- 
defeiUM. 

6.  In  a  prosecution  resulting  in  conviction  of  manslaughter,  in- 
struction on  the  right  of  self-defense  arising  from  an  assault  or 
attack  with  a  dangerous  weapon  held  properly  refused  as  argu- 
mentative and  invading  the  province  of  the  jury. 

Homicide — ^Harmless  Error  In  Befusal  of  Instractionu 

7.  In  a  prosecution  resulting  in  conviction  of  manslaughter,  the 
refusal  to  defendant  of  his  requested  instruction  referring  to 
malice  and  ill  will  held  harmless  to  him  in  view  of  the  verdict 
negativing  the  existence  of  malice  or  ill  will  on  his  part. 

Cdminai  Iiaw— Following  Language  of  Requested  Instmctioiia. 

8.  The  trial  court  is  not  required  to  give  charges  asked  for  in 
the  exact  language  in  which  they  are  requested,  but  need  only 
cover  the  principles  of  law  involved. 

Homicide— KUllng  Hanslaugliter  Unless  Justifiable  or  With  Malice 
or  Deliberation. 

9.  Every  killing  is  manslaughter  unless  it  is  justifiable  or  excus- 
able, or  is  accompanied  by  malice  or  deliberation,  when  it  becomes 
murder  in  the  first  or  second  degree. 

Homicide— Killing   In   Anger    Without   Excuse    or    Justification    Is 
Manslaughter. 

10.  If  defendant  under  provocation  of  a'  sudden  attack  grew 
angry  and  killed  decedent  without  real  or  apparent  necessity,  the 
killing  was  not  justifiable  or  excusable,  and  defendant  was  prop- 
erly convicted  of  manslaughter. 

Homicide— Evidence  Sustaining  Conviction  of  Maoslauj^ter. 

11.  In  a  prosecution  resulting  in  conviction  of  manslaughter, 
defendant  having  shot  and  fatally  wounded  decedent,  who  was 
watching  a  road  through   defendant's  land   to   see  if   he  was   the 
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one  who  was  patting  up  an  obstructing  fence  every  night,  evidence 
Idd  sufficient  to  sustain  the  verdict. 

Cdfldnal  Law— Beading  Innnictioiui  Together. 

12.  Instmctions  must  be  read  together,  and  cannot  be  eonsid- 
ered  each  bj  itself. 

Homicidd— Inatnictloii  on  Threats  not  Abstract. 

13.  In  a  prosecution  resulting  in  conviction  of  manslaughter,  in- 
Rtmetion  as  to  the  consideration  of  threats  made  hj  defendant 
sgainst  decedent  in  determining  defendant's  intent  and  malice  held 
not  erroneous  as  abstract;  there  being  some  evidence  of  threats. 

(Mininal  Iaw— Argoment  of  District  Attorney. 

14.  Though  the  language  of  the  district  attorney  in  argument 
was  bitter  and  somewhat  intemperate,  reversal  is  not  justified  on 
that  account  alone. 

CUndnal  Iaw— Instractioa  not  Ooerdng  Jury — "Stnbbom." 

15.  In  a  prosecution  resulting  in  conviction  of  manslaughter,  in- 
Btmction  to  the  jury  by  the  court  on  their  inability  to  agree,  send- 
ing them  back  for  further  consideration,  and  urging  them  to  try 
to  agree,  if  possible,  h^d  not  erroneous  as  coercive,  despite  the 
expression  admonishing  them  not  to  get  stubborn  and  say  they 
would   not;    "stubborn"    meaning   "unreasonably    unyielding." 

Homicide— Instruction  on  Bolf-defonse. 

16.  In  view  of  Sections  1371,  1909,  1914,  L.  O.  L.,  in  a  prosecu- 
tion resolting  in  conviction  of  manslaughter,  instruction  on  self- 
defense  hdd  not  erroneous  in  its  limitation  of  defendant's  right 
to  take  his  adversary's  life  only  to  cases  of  threatened  deadly 
harm  or  severe  calamity  "felonious"  in  character;  the  word  "fel- 
onious" having  been  used  as  synonymous  with  great  bodily  injury. 

Criminal  Iaw— False  Assomptlon  in  Argomant  of  District  Attorney. 

17.  In  prosecution  resulting  in  conviction  of  manslaughter,  the 
assumption  by  the  district  attorney  in  argument  that  certain  wit- 
nesses had  identified  defendant  in  a  certain  place  on  the  night  of 
the  killing  held  not  reversible  error  as  more  in  the  nature  of  a 
misconstruction  of  the  testimony  than  a  positive  and  willful  mis- 
statement; the  charge  having  instructed  the  jury  to  disregard 
statements  not  sustained  by  evidence. 

From  Jackson:  Frank  M.  Calkins,  Judge. 

In  Banc. 

The  defendant  was  indicted  and  charged  with  the 
crime  of  murder  in  the  second  degree.  He  was  tried 
and  convicted  of  the  crime  of  manslaughter,  and  re- 
ceived an  indeterminate  sentence  of  from  one  to 
fifteen  years. 
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The  killing  itself  is  not  denied  by  the  defendant, 
and^grew  out  of  the  following  facts:  The  defendant 
was  the  owner  of  a  tract  of  land  near  Eagle  Point 
in  Jackson  County,  which  was  inclosed  by  a  fence. 
For  some  time  prior  to  the  killing,  there  had  been  a 
controversy  in  the  neighborhood  over  a  road  run- 
ning through  this  tract  of  land,  and  as  to  whether 
such  road  was  a  valid  county  road.  McDonald 
Stewart,  the  individual  killed  by  defendant,  was  a 
neighbor  living  with  his  father  near  one  side  of  de- 
fendant's tract  of  land  and  apparently  interested  in 
the  opening  of  the  road  in  question.  The  road 
supervisors,  ostensibly  under  authority  from  the 
County  Court,  had  opened  the  fence  on  each  side  of 
defendant's  tract  of  land  where  the  road  went 
through,  a  number  of  times  prior  to  the  killing.  The 
fence  would  remain  open  during  the  day,  but  would 
be  put  up  again  in  the  night.  It  appears  to  have 
been  the  belief  of  some  of  the  people  who  lived  in 
the  neighborhood,  that  the  defendant  was  putting  up 
the  fence,  and  he  had  been  threatened  with  prosecu- 
tion for  closing  the  alleged  county  road.  The  de- 
fendant, on  the  other  hand,  claimed  that  some 
third  party  was  the  individual  who  had  been  putting 
up  the  fence  at  night,  and  that  it  was  done  for  the 
purpose  of  getting  him  into  trouble. 

On  the  night  in  question  the  supervisor  had  ar- 
ranged with  McDonald  Stewart,  the  deceased,  and 
with  a  Mr.  Jackson,  who  also  lived  in  the  neighbor- 
hood, to  watch  the  fence,  for  the  purpose  pf  settling 
the  question  as  to  who  was  putting  it  up  at  night. 
The  road  ran  through  the  field  from  west  to  east, 
and  it  was  arranged  that  the  supervisor  and  Jack- 
son were  to  watch  the  fence  on  the  west  side,  whUe 
the  deceased  was  to  watch  it  on  the  east  side.  At 
first  it  was  intended  that  another  neighbor,  by  the 
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name  of  Patrick,  should  share  with  Stewart  in 
watching  the  fence  on  the  east  side,  but  he  was  not 
able  to  go  and  the  deceased  went  alone. 

Dutton,  the  road  supervisor,  and  Jackson  went  up 
to  the  vicinity  of  the  fence  on  the  west  side  that 
evening  in  an  automobile,  accompanied  by  Mrs.  Jack- 
son, stopped  the  automobile  under  a  tree,  and 
waited.  Dutton  and  Jackson  walked  a  short  dis- 
tance over  toward  the  fence.  It  was  a  moonlight 
night  and  presently  they  saw  a  man  come  to  the  gap 
of  the  fence  and  commence  putting  it  up.  They  went 
back  to  the  automobile  and  drove  it  up  to  the  vicin- 
ity of  the  gap,  but  by  this  time  there  was  no  one  in 
sight.  They  got  out  of  the  automobile  and  started 
along  the  fence,  Dutton  apparently  being  in  the  lead. 
Presently  they  saw  a  dark  object,  which  they  took 
to  be  a  man,  behind  the  fence  about  30  feet  away, 
but  so  hidden  by  the  fence  that  they  could  not  iden- 
tify him.  Mr.  Dutton  continued  to  advance  until  he 
got  within  about  15  feet  of  the  man,  who  then  partly 
raised  up  and  pointed  a  gun  at  Dutton  over  or 
through  the  fence.  Dutton  said,  **For  God's  sake, 
don't  shoot  me  over  this  fence,'*  and  stepped  back 
two  or  three  steps.  The  person  in  the  fence  then 
turned  the  gun  on  Jackson,  who  also  turned  back, 
and  they  both  walked  to  the  car,  got  into  it  and 
went  home.  This  occurred  between  7:25  and  8:25 
o'clock — probably  from  the  testimony,  about  8 
o'clock.  Dutton  and  Jackson  could  not  identify  the 
person  in  the  fence,  but  in  a  general  way  they  de- 
scribed his  clothing  and  they  noticed  in  the  moon- 
light the  polished  brightness  of  the  gun  barrel.  The 
shooting  occurred  near  the  gap  on  the  east  side 
where  McDonald  Stewart  was  watching. 


224  State  v.  Butler.  [96  Or. 

About  9  o'clock  that  night,  or  a  little  before,  the 
defendant  telephoned  to  the  sheriff  from  his  home 
abont  the  shooting.  He  claimed  that  after  the  shoot- 
ing he  had  walked  from  the  place  where  it  ocenrred 
down  to  his  house  before  telephoning,  so  that  the  shoot- 
ing may  be  assumed  to  have  occurred  somewhere  in  the 
neighborhood  of  8:30,  or  possibly  a  few  minutes 
later.  The  defendant  claimed  he  was  walking  along 
down  a  fence  in  the  vicinity  of  the  gap  when  some- 
one fired  two  shots  at  him.  He  claims  that,  at  the 
second  shot,  he  saw  the  flash  from  behind  the  tree, 
about  100  feet  away;  that  he  then  fired  himself,  two 
shots  toward  the  point  where  the  flash  had  occurred; 
that  a  third  shot  was  then  fired  from  the  tree  and 
hit  the  fence  close  to  where  he  stood;  that  he  then 
got  down  behind  the  fence,  and  seeing  a  dark  ob- 
ject, which  he  took  to  be  part  of  a  man's  person, 
behind  the  tree,  fired  a  third  shot,  when  the  man  be- 
hind the  tree  fell  and  uttered  some  sound,  which 
indicated  to  the  defendant  that  he  was  hit.  The 
defendant  then,  as  he  says,  got  up  and  walked  down 
to  his  home  and  telephoned  to  the  sheriff. 

The  defendant  at  the  time  of  the*  trial  claims  he 
did  not  move  down  the  fence  toward  the  south  after 
the  third  shot  was  fired  by  the  other  man;  but  there 
was  testimony  tending  to  show  that  on  the  night  of 
the  killing  he  told  Anderson,  the  deputy  sheriff, 
that  he  had  crawled  down  the  fence  until  he  Qame 
to  a  place  where  he  could  see  the  black  spot,  which 
he  took  to  be  part  of  the  man's  person  behind  the 
tree,  before  he  fired  the  fatal  shot.  According  to 
Anderson's  testimony,  defendant  showed  him  on  the 
ground  about  the  point  from  which  he  fired  this  shot;' 
and  Anderson  estimated  the  distance  as  about  90 
feet  from  the  gap.  Two  discharged  shells  were 
found  the  next  morning  at  the  gap  in  question,  and 
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it  was  the  theory  of  the  state  that  the  defendant — 
after  firing  these  two  shots  and  after  the  last  shot 
was  fired  by  the  deceased — crawled  along  down  the 
fence  out  of  sight  of  the  deceased,  until  he  got  far 
enough  past  the  direct  line  of  the  tree  so  he  could 
see  the  deceased  behind  the  tree,  and  then  deliber- 
ately took  aim  and  fired  the  shot  in  question. 

The  deceased  made  no  statement  and  there  was 
no  direct  evidence  as  to  what  occurred  at  the  time 
of  the  shooting,  except  that  of  the  defendant  himself. 
The  state  depended  upon  the  circumstances  sur- 
rounding the  transaction  to  show  that  the  defendant 
was  the  aggressor,  or  at  least  that  he  fired  the  last 
and  fatal  shot  when  it  was  unnecessary  and  could^ 
have  been  avoided  without  danger  to  the  defendant. 
The  defendant,  on  the  other  hand,  admitted  the 
shooting  but  claims  he  a'bted  entirely  in  apparently 
necessary  self-defense,  and  only  to  protect  himself 
from  danger  of  death  or  great  bodily  harm. 

From  the  verdict  of  manslaughter  only,  it  must 
be  supposed  the  jury  found  that  the  killing  was  not 
entirely  justified  or  excusable;  but  that  there  was 
no  malice,  or  at  least  no  sufficient  evidence  of  malice, 
on  the  part  of  the  defendant. 

The  deputy  sheriff  arrived  at  the  place  of  the  kill- 
ing about  11  o'clock.  According  to  the  testimony,  no 
one  went  there  until  the  sheriff  arrived.  The  doctor, 
did  not  get  there  until  about  midnight.  The  de- 
ceased was  still  alive  at  11  o'clock  when  the  deputy 
sheriff  arrived,  but  he  died  a  short  time  afterward 
and  before  the  arrival  of  the  doctor.  The  bullet  had 
passed  through  the  thigh,  shattering  the  thigh  bone. 
According  to  the  testimony  of  the  physician,  death 
was  caused  by  hemorrhage.  Affibmed. 

96  Or.— 16 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  0.  C.  Boggs. 

For  the  state  there  was  a  brief  with  oral  aign- 
ments  by  Mr.  George  M.  Brown^  Attorney  General^ 
and  Mr.  George  M.  Roberts,  District  Attorney, 

BENNETT,  J.— There  are  about  25  assignments 
of  error,  referring  chiefly  to  the  rulings  of  the  court 
as  to  the  introduction  of  evidence  and  the  instruc- 
tions given  and  refused. 

1.  It  appears,  however,  from  the  record  that  the 
defendant  was  arraigned  and  filed  a  demurrer  to  the 
indictment  and  that  he  afterward  entered  a  plea  of 
not  giSilty  and  went  to  trial.  The  original  record 
did  not  show  affirmatively  what  disposition  was  made 
of  the  demurrer.  The  defendant  now  urges  this  as 
a  fatal  defect  in  the  trial  proceedingSj  but  it  is  a 
very  technical  contention  and,  we  think,  is  without 
merit. 

The  case, of  State  v.  Walton,  50  Or.  142  (91  Pac 
490,  13  L.  B.  A.  (N.  S.)  811),  and  State  v.  Cart- 
wright,  10  Or.  193,  cited  by  appellant,  do  not  se^m 
to  be  in  point.  In  the  Walton  case  there  had  been 
no  plea  to  the  indictment,  and  in  the  Cartwright 
case  the  question  was  whether  or  not  it  was  neces- 
sary for  the  record  to  show  that  the  defendant  was 
present  at  the  trial.  In  the  case  at  bar  both  of  these 
facts  appear  fully  from  the  record.  We  think  the 
formal  disposition  of  the  demurrer  was  not  so  essen- 
tial that  the  silence  of  the  record  thereon  would  con- 
stitute a  fatal  defect,  where  the  defendant  afterward 
entered  a  plea  of  not  guilty  and  went  to  trial  with- 
out objection  or  question:  State  v.  Sullivan,  52  Or. 
614  (98  Pac  493).    The  indictment  in  this  case  was 
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in  the  usual  form  and  seems  to  have  been  entirely 
regular  and  sufficient 

Section  1626,  L.  0.  L.,  provides  that  on  criminal 
appeals  the  court  ''must  give  judgment  without  re- 
gard •  •  to  technical  errors,  defects  or  exceptions 
which  do  not  affect  the  substantial  rights  of  the 
parties.'*  Here,  the  indictment  being  entirely  suffi- 
cient, the  failure  of  the  court  to  formally  pass  upon 
the  demurrer  could  not  possibly  prejudice  the  de- 
fendant in  any  way.  The  provision  of  the  statute  is, 
therefore,  entirely  controlling,  and  the  case  cannot 
be  reversed  upon  such  a  technical,  omission  of  for- 
mal proceedings:  State  v.  Pender,  72  Or.  94  (142 
Pac.  615);  State  v.  Leonard,  73  Or.  451  (144  Pac. 
113,  681).  Besides  it  appears  from  a  supplementary 
transcript  filed  in  this  court  that  the  demurrer  was 
in  fact  overruled,  but  that  the  clerk  by  some  inad- 
vertence overlooked  the  entry  at  the  time  in  the 
journal  and  it  is  now  remedied  by  an  order  entered 
nun<!  pro  tunc. 

2.  Mr.  H.  J.  Stewart,  father  of  deceased,  testified 
that  about  eight  months  before  the  shooting  the  de- 
fendant had  said  to  him: 

**If  I  can't  beat  you  fellows  any  other  way,  I  will 
do  it  with  a  Winchester.'* 

It  is  urged  that  this  threat  was  inadmissible  be- 
cause it  was  not  directed  especially  toward  the  de- 
ceased, and  because — as  is  claimed — it  was  too  re- 
mot^.  We  think  this  contention  cannot  be  sustained 
under  the  circumstances  of  this  case.  On  cross- 
examination  the  witness  stated: 

"I  asked  Mr.  Butler  what  he  intended  to  do  about 
the  road,  and  he  said  he  wasn't  going  to  do  any- 
thing. I  told  him  then  we  would  have  to  commence 
snit  to  open  the  road.  I  started  home  and  then  is 
when  he  made  the  statement:  *If  I  don't  beat  you 
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fellows  any  other  way,  I  will  do  it  with  a  Win- 
chester.' '' 

From  this  testimony  we  think  the  jnry  had  a  right 
to  infer  that  the  threat,  if  made  by  defendant  as  al- 
leged, had  reference  to  the  controversy  about  the 
road,  over  which  the  killing  occurred,  and  that  it 
referred  generally  to  all  the  ^'fellows''  who  were 
pressing  the  opening  of  the  road. 

The  authorities  cited  by  appellant  are  not  appli- 
cable to  a  case  like  this  and  do  not  support  his  po- 
sition. In  the  case  of  State  v.  Meyers,  cited  from 
the  57  Or.  50  (110  Pac.  407,  33  L.  E.  A.  (N.  S.)  143), 
the  threat  which  the  court  held  was  erroneously  ad- 
mitted, did  not  refer  in  any  way  to  the  transaction 
^over  which  the  deceased  was  killed,  or  to  any  class 
to  which  he  belonged.  The  opinion  in  that  case  care- 
fully excepts  a  case  like  this  in  the  following  lan- 
guage: 

*' And  threats  against  a  particular  class  of  persons, 
as,  for  instance,  a  threat  to  kill  all  policemen,  are 
admissible  in  a  prosecution  for  killing  a  member  of 
the  particular  class  indicated  in  the  threats.'* 

Here  the  threat  was  clearly  broad  enough  to  have 
reference  to  everyone  who  was  pressing  and  enfor- 
cing the  opening  of  this  road;  and  it  had  reference 
apparently  to  the  very  controversy  about  which  the 
killing  occurred. 

3.  Testimony  was  admitted  over  the  objection  of 
the  defendant  tending  to  show  the  arrangement 
under  which  the  deceased  came  to  be  at  the  scene  of 
the  shooting;  and  it  is  urged,  that  because  this  ar- 
rangement was  made  in  the  absence  of  the  defend- 
ant, it  is  hearsay  and  incompetent,  but  we  think 
this  is  entirely  settled  adversely  to  the  defendant  by 
the  late  case  of  State  v.  Farnam,  82  Or.  211  (161 
Pac.  417,  Ann.  Cas,  1918 A,  318),  in  which  case  the 
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defendant  was  charged  with  the  killing  of  one  Edna 
Morgan,  who  appears  to  have  been  his  sweetheart, 
and  it  was  the  theory  of  the  state  that  the  killing 
was  on  account  of  the  deceased's  unfortunate  con- 
dition, and  that  the  defen<i^ant,  for  the  purpose  of 
avoiding  the  consequences  to  himself,  had  either  vol- 
untarily and  intentionally  killed  her,  or  unintention- 
ally done  so  in  the  attempt  to  produce  an  abortion. 
It  became  important  to  show  where  the  young  girl 
went  on  the  evening  of  the  killing  and  her  purpose. 
A  witness  wias  called  and  asked : 

"Now  tell  the  jury  what  Edna  told  you  about 
gomg  home  with  you  that  evening.*' 

The  witness  answered: 

*'She  said  she  could  not  come  because  she  thought 
Boy  was  coming  down.'* 

Mr.  Justice  Habbis,  in  an  opinion,  which  was  con- 
curred in  by  a  majority  of  the  court,  considers  and 
discusses  all  of  the  authorities  carefully  and  at 
great  length,  and  reached  the  conclusion  that  the 
testimony  was  properly  admitted,  saying: 

**If  the  doing  of  an  act  is  a  material  question,  then 
the  existence  of  a  design  or  plan  to  do  that  specific 
act  is  relevant  to  show  that  the  act  was  probably 
done;  *  *  and,  considering  the  plan  or  design  as  a 
condition  of  the  mind,  a  person's  own  statements  of 
a  present  existing  state  of  mind,  when  made  in  a 
natural  manner  and  under  circumstances  dispelling 
suspicion  and  containing  no  suggestion  of  sinister 
motives,  only  reflect  the  mental  state,  and  therefore 
are  competent  to  prove  the  condition  of  the  mind,  or, 
in  other  words,  the  plan  or  design  •  *  .  The  where- 
abouts of  Edna  Morgan  was  a  material  issue.  It 
was  important  to  show  what  she  did  and  where  she 
went.  The  state  contended  she  met  the  defendant  and 
accompanied  him  to  the  Beamer  barn.  Evidence  of 
her  declaration  was  competent  to  show  what  was 
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in  her  mind,  and  that  what  she  intended  to  do  was 
probably  done.  *  *  The  language  used  by  her  was 
only  one  way  of  stating  that  she  intended  to  meet 
Boy  Farnam.  *  *  However,  as  the  writer  thinks,  tiie 
true  theory  of  the  rule  is  that  the  statement  of  the 
deceased  is  original  evidence  of  her  intention,  which 
the  jury  can  consider  as  a  circumstance  indicating 
that  she  probably  did  what  she  intended  to  do,  then 
on  that  theory  no  section  of  the  Code  is  transgressed. 
•  *  Being  competent  to  show  what  Edna  Morgan 
intended  to  do,  the  testimony  of  Mabel  Barton  was 
not  rendered  incompetent  for  all  purposes  merely 
because  it  was  incompetent  for  the  purpose  of  con- 
necting Roy  Farnam  with  the  alleged  crime, '* 

Here,  as  in  the  Farnam  case,  the  evidence  was 
offered  not  for  the  purpose  of  binding  the  defendant 
in  any  way,  but  for  the  sole  purpose  of  explaining 
how  the  deceased  came  to  be  at  the  point  in  ques- 
tion, at  the  time  in  question,  and  what  was  his  pur- 
pose and  intention  in  being  there. 

Section  707,  L.  0.  L.,  is  in  direct  line  with  the 
conclusion  of  Mr.  Justice  Habbis  in  the  Farnam 
opinion.    It  provides: 

'*  Where,  also,  the  declaration,  act,  or  omission 
forms  part  of  a  transaction  which  is  itself  the  fact 
in  dispute,  or  evidence  of  that  fact,  such  declaration, 
act,  or  omission  is  evidence  as  part  of  the  transac- 
tion." 

This  section  recognizes  two  cases  of  res  gestae — 
one  the  res  gestae  of  the  fact  in  dispute,  and  the 
other  the  res  gestae  of  some  act  that  becomes  im- 
portant as  evidence  of  the  facts  in  dispute. 

Here,  the  act  of  the  deceased  in  going  to  and  being 
at  the  place  where  the  killing  occurred,  and  his  pur- 
pose in  going  there,  became  very  important;  and  it 
was  entirely  proper  to  show  by  his  declarations  at 
the  time  and  as  a  part  of  the  transaction,  of  going 


May,  1920.]  State  v.  Butler.  231 

dotun  there,  what  was  the     plan  and  purpose  for 
which  he  went. 

4.  The  testimony  of  Button,  Jackson  and  Mrs. 
Jackson,  as  to  what  occurred  probably  half  an  hour 
before  the  killing  at  the  point  on  the  other  side  of 
the  field  from  where  the  killing  occurred,  where  the 
road  went  through  the  fence  on  that  side,  was  ad- 
mitted in  evidence,  and  it  is  claimed  that  this  was 
also  error.  This  contention  also  must  be  overruled. 
ThQ  testimony  was  entirely  suflScient  to  justify  the 
jury  in  concluding  that  it  was  the  defendant  who  was 
putting  up  the  fence  on  that  side,  and  who  drew  the 
gun  on  Jackson  and  Button  when  they  were  about 
to  get  close  enough  to  identify  him.  It  is  true  they 
were  not  able  to  say  that  defendant  was  the  man; 
but  it  may  have  seemed  to  the  jury  unlikely  and  im- 
probable that  there  were  two  men  out  there  in  the 
night-time,  with  guns,  at  the  different  gaps  in  the 
fence  within  half  an  hour*s  time.  While  not  able  to 
identify  the  defendant,  these  witnesses  were  able  to 
describe,  in  a  general  way,  the  clothes  which  the  man 
wore,  and  the  gun  seems  to  have  had  a  peculiar 
bright  and  polished  barrel.  The  clothes  which  the 
defendant  wore  on  the  night  in  question  were  de- 
scribed by  the  witnesses,  and  indeed  they  were  seen 
and  inspected  by  the  jury;  and  the  jury  had  an  op- 
portunity to  compare  the  description  of  them  made 
by  the  different  witnesses.  It  seems  entirely  rea- 
sonable for  the  jury  to  have  concluded  then,  that  the 
person  at  the  west  side  of  the  fence  was  the  defend- 
ant 

The  conduct  of  the  defendant  at  that  time  and 
place  was  really  a  part  of  the  transaction  which  led 
up  to  the  killing.  It  was  a  circumstance  tending  to 
show  the  motives  and  feelings  of  the  defendant,  and 
tended  to  show  inferentially,  what  occurred  a  few 
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minutes  later  at  the  other  side  of  the  field,  when  the 
deceased  was  killed;  and  to  show  who  was  the  ag- 
gressor in  the  fatal  affray.  It  tended  to  show  that 
the  defendant  was  the  person  who  had  been  putting 
np  the  fence,  and  with  his  other  declarations,  that  he 
was  intending  to  cover  up  his  identity;  and  the  jury 
had  a  right  to  draw  the  inference,  that  he  ha;d  the 
gun  with  him  that  night,  for  the  purpose  of  prevent- 
ing anyone  from  getting  close  enough  to  him  to  iden- 
tify him;  and  from  his  actions  there  and  from  the 
plan  and  purpose  of  the  deceased  in  going  down 
there  to  watch  the  fence  and  identify  the  person 
who  was  putting  it  up  that  night,  and  from  the  other 
circumstances,  the  jury  had  a  right  to  reason  out  as 
best  they  could  what  probably  really  happened  be- 
tween the  deceased  and  defendant  at  the  precise 
minute  of  the  shooting.  They  had  a  right  to  wholly 
disregard  all  or  any  part  of  defendant's  story  as 
to  who  was  the  aggressor  if  they  believed  it  unrea- 
sonable or  improbable  under  the  circumstances. 

The  cases,  cited  by  appellant  upon  this  question 
are  clearly  and  obviously  distinguishable  from  the 
case  at  bar.  Here  the  evidence  was  not  offered  for 
the  purpose  of  showing  that  the  defendant  had  com- 
mitted another  crime;  but  because  it  had  a  direct 
bearing  upon  the  crime  charged  in  the  indictment. 

In  the  cases  cited  by  appellant  the  collateral  of- 
fense sought  to  be  proved  was  entirely  disconnected 
from  the  crime  charged.  This  case  is  much  more 
nearly  like  the  case  of  State  v.  La  Rose,  54  Or.  555 
(104  Pac.  299),  than  it  is  like  the  cases  cited  by  ap- 
pellant. In  the  La  Eose  case  the  defendant  was 
charged  with  the  killing  of  one  Hyman  Newman, 
with  a  piece  of  rusty  gas-pipe  wrapped  in  a  news- 
paper; and  it  was  shown  that  about  16  hours  before 
the   defendant  had  struck  a  man  by  the  name   of 
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Herman  on  the  head  with  a  weapon  wrapped  in  the 
same  way;  and  that  within  about  24  hours  after,  he 
had  struck  and  robbed  a  Chinaman  with  the  same 
kind  of  a  weapon  wrapped  in  the  same  way;  and  it 
was  held  by  a  unanimous  court  that  the  testimony 
was  admissible. 

If  testimony  like  that,  in  this  case,  of  the  conduct 
of  the  defendant  in  regard  to  the  same  controversy, 
and  at  a  time  so  immediately  before  the  killing,  was 
not  admissible  for  the  purpose  of  showing  his  feel- 
ing and  motive  and  intent  at  the  time  of  the  killing 
a  few  minutes  afterward,  at  the  other  side  of  the 
same  fence  and  at  the  other  end  of  the  same  road,  . 
and  in  regard  to  the  same  general  transaction,  with 
reference  to  a  person  who  was  trying  to  identify 
him  in  the  same  way,  then  it  would  be  impossible  to 
convict  anyone  of  a  crime  on  circumstantial  evi- 
dence, and  all  one  would  have  to  do  to  go  unscathed 
of  justice,  would  be  to  choose  a  time  for  the  commis- 
sion of  a  crime  when  there  were  no  third  parties 
present  and  no  direct  evidence;  and  when  his  own 
story  would  be  the  only  possible  direct  testimony, 

5.  The  testimony  of  Paul  Anderson,  deputy  sheriff, 
as  to  where  Butler  showed  him  that  he  was  when  he 
fired  the  last  shot,  and  about  how  far  that  place  was 
from  the  panel  which  had  been  opened,  and  from 
the  place  where  the  shells  were  found,  was  clearly 
admissible.  The  fact  that  defendant  did  not  tell  him 
in  words  exactly  where  he  stood,  but  showed  him 
about  where  it  was,  did  not  make  this  evidence  any 
the  less  admissible,  although  it  might  have  affected 
the  weight  of  the  testimony.  His  testimony  showed 
clearly  that  the  defendant  told  him  he  had  crawled 
down  the  fence  for  quite  a  distance,  and  this  was 
entirely  suflScient  to  support  the  charge  of  the  court 
in  that  regard. 
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6.  The  defendant  asked  the  court  to  charge  the 
jury  as  follows: 

**An  assault  or  attack  with  a  dangerous  weapon 
will  alniost  invariably  justify  the  killing  of  the  as- 
sailant in  self-defense,  except  when  it  is  manifest  to 
the  defendant  that  the  weapon  cannot  or  will  not  be 
used  for  the  purpose  or  killing  or  inflicting  great 
bodily  harm.** 

^Xid  the  refusal  of  this  instruction  is  assigned  as 
error.  The  instruction  was  argumentative  and  in- 
vaded the  province  of  the  jury.  Whether  an  assault 
or  attack  with  a  dangerous  weapon  will  justify  the 
killing  of  an  assailant  will  depend  upon  the  circum- 
stances, and  is  clearly  a  question  for  the  jury.  The 
court  had  no  right  to  say  to  the  jury  that  such  an 
attack  *' would  almost  invariably**  justify  killing. 

7.  The  instruction  asked  for  by  the  defendant  in 
tte  eleventh  assignment  of  error  might  probably 
have  been  given  by  the  court,  but  its  refusal  could 
not  in  any  way  prejudice  the  defendant  for  it  re- 
ferred to  malice  and  ill  will,  and  the  jury  must  have 
found  that  there  was  no  malice  or  ill  will,  or  the  ver- 
dict would  have  been  for  murder  in  the  second 
degree  instead  of  manslaughter.  Besides,  the  court 
charged  the  jury  absolutely  that  the  defendant  had 
a  right  to  defend  himself,  if  he  was  in  danger  or 
believed  himself  to  be  in  danger,  -to  the  extent  of 
taking  the  life  of  the  deceased.  One  of  the  charges 
given  was  as  follows: 

**The  law  gives  to  everjr  man  the  right,  of  self- 
defense.  This  means,  that  if  a  man  is  assaulted,  he 
may  defend  his  life  or  his  person  from  great  bodily 
harm.  He  may  repel  force  by  force  and  he  may  re- 
sort to  such  force  as  under  the  circumstances  sur- 
rounding him,  may  be  reasonably  necessary  to  repel 
the  attack  upon  him  even  to  the  taking  of  the  life  of 
his  adversary. 
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''If  then  you  should  find  in  the  consideration  of 
this  case  the  defendant  honestly  believed  that  he  was 
being  feloniously  assaulted,  and  did  honestly  believe 
that  he  was  then  and  there  in  danger  of  death  or 
great  bodily  harm,  he  would  be  justified  in  defending 
himself  even  to  the  extent  of  taking  the  life  of  his 
adversary. 

**As  I  said,  it  is  incumbent  upon  the  prosecutor  to 
prove  to  you  beyond  a  reasonable  doubt  that  the 
killing  was  not  done  in  self-defense,  and  if,  from  the 
evidence  offered  in  the  trial  of  this  case,  you  find 
that  the  prosecution  has  not  proved  beyond  a  rea- 
sonable doubt  that  the  killing  was  not  done  in  self- 
defense,  you  should  find  a  verdict  for  the  defendant.  ^  * 

And  other  instructions  given  by  the  court  were 
as  absolute  in  this  regard.  These  charges  were 
equivalent  to  saying  to  the  jury  that  if  it  was  neces- 
sary, or  apparently  necessary,  to  kill  the  deceased 
to  save  his  own  life,  or  to  save  himself  from  great 
bodily  harm,  the  defendant  was  justified  in  doing  so, 
•without  regard  to  malice  or  anything  else. 

8.  The  twelfth,  thirteenth,  fourteenth,  and  fifteenth 
assignments  of  error  were  fully  and  entirely  covered 
by  the  general  charge.  It  is  well  settled  that  the 
court  is  not  required  to  give  charges  asked  for  in 
the  exact  language  quoted,  and  we  think  the  charge 
given  by  the  court  was,  on  the  whole,  quite  favorable 
to  the  defendant  and  fully  covered  the  principles 
involved  in  the  charges  asked  for  and  refused. 

9,  10.  The  sixteenth  assignment  of  error  has  refer- 
ence to  an  instruction  defining  manslaughter.  It  is 
urged  that  there  was  no  evidence  of  manslaughter, 
and  that  this  instruction  was  abstract.  But  every 
tilling  is  manslaughter  unless  it  is  justifiable  or 
excusable;  or  is  accompanied  by  malice  or  delibera- 
tion,  when  it  becomes  murder  in  the  first  or  second 
degree. 
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In  this  case,  if  the  jury  was  in  doubt  as  to 
whether  there  was  any  malice  and  was  satisfied  the 
killing  was  not  justifiable  or  excusable,  it  was  bound 
to  find  a  verdict  of  manslaughter.  All  the  circum- 
stances were  before  the  jury,  and  they  may  have  in- 
ferred that  the  defendant,  under  the  provocation  of 
a  sudden  attack,  grew  angry  and  killed  the  deceased 
without  any  real  or  apparent  necessity.  Under 
such  circumstances  the  killing  would  not  be  justi- 
fiable or  excusable,  and  the  verdict  of  manslaughter 
wbuld  be  sustained. 

Section  1902,  L.  0.  L.,  provides: 

**  Every  other  killing  of  a  human  being  by  the  act, 
procurement,  or  culpable  negligence  of  another, 
when  such  killing  is  not  murder  in  the  first  or  second 
degree,  or  is  not  justifiable  or  excusable,  as  provided 
in  this  chapter,  shall  be  deemed  manslaughter.*' 

11.  There  was  ample  evidence  to  sustain  a  verdict 
of  manslaughter  in  this  cause. 

12.  The  eighteenth,  twentieth,  twenty-first,  twenty- 
second  and  twenty-third  assignments  of  error  refer 
to  instructions  given  by  the  court.  We  think  these 
instructions,  when  read  together  with  the  others,  are 
substantially  correct.  Some  of  the  instructions, 
when  taken  from  the  remainder  of  the  charge  and 
read  by  themselves,  might  be  subject  to  possible 
criticism;  but  in  the  light  of  the  entire  charge  this 
ceases  to  be  true,  and  we  think  the  charge  on  the 
whole  was  entirely  favorable  to  the  defendant. 

13.  The  nineteenth  assignment  of  error  refers  to 
the  following  charge: 

*'You  should  also  consider  the  evidence  of  any 
threats  made  by  the  defendant  against  Stewart,  if 
any  are  shown,  in  aiding  you  to  determine  the  intent 
with  which  the  defendant  committed  the  act,  and  also 
to  aid  you  in  determining  the  question  of  malice  on 
the  part  of  the  defendant." 
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It  is  urged  that  there  was  no  evidence  of  any 
threats  by  the  defendant  against  Stewart,  but  as 
we  have  already  seen,  the  threat  testified  to  by  Stew- 
art's father  was  broad  enough  to  cover  him,  if  the 
jury  should  find  he  was  one  of  the  persons  interested 
in  the  opening  of  this  road. 

14.  We  think  there  is  nothing  in  the  record  which 
would  justify  us  in  reversing  the  case  on  account 
of  the  argument  of  the  district  attorney.  The  lan- 
guage may  have  been  bitter  and  somewhat  intemper- 
ate, but  it  seems  well  settled  in  this  state  that  such 
language,  when  going  no  further  than  in  this  case, 
will  not  justify  a  reversal. 

15.  Neither  do  we  think  the  cause  can  be  reversed 
on  account  of  the  instruction  to  the  jury  given  by 
the  court  when  they  were  unable  to  agree,  in  which 
the  court  sent  them  back  for  further  consideration 
of  the  case,  and  urged  them  to  try  to  reach  an 
agreement  if,  possible.  The  language  in  no  way 
coerced  them.  It  was  nothing  more  than  a  fair  and 
proper  request  upon  the  part  of  the  court  for  the 
jury  to  give  the  matter  further  consideration,  and 
try  to  reach  an  agreement,  if  possible.  The  lan- 
guage of  the  court  was  as  follows: 

''Now,  when  you  go  back  I  want  you  to  do  the 
best  you  can  to  harmonise  your  differences,  and 
everybody  remember  that  it  must  be  a  very  severe 
strain  upon  a  defendant  to  go  through  an  ordeal  of 
this  kind,  and  he  is  entitled  to  a  verdict  of  whatever 
it  shall  be,  and  it  is  also  important  tbat  the  state 
shall  have  a  verdict,  as  we  will  have  to  try  the  case 
over  again  if  we  do  not  get  a  verdict,  and  I  want 
you  to  try  not  to  lose  your  tempers  and  to  try  your 
best  to  harmonize  your  differences  and  everybody 
try  to  do  right  and  to  do  what  your  consciences 
think  should  be  done  but  do  not  get  stubborn  and 
say  you  won't.  Sonietimes  jurors  get  tired  and  I 
know  it  is  hard  to  ask  jurors  to  do  this  work  but 
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some  jury  will  have  to  solve  this  and  so  I  will  ask 
you  to  do  the  best  that  yon  can  to  solve  if 

There  seems  to  be  nothing  coercive  in  this  instruc- 
tion. On  the  contrary,  it  seems  to  have  been  a  very 
temperate  and  reasonable  statement  of  the  duty  of 
the  jury  to  meet  each  other's  yiews  in  a  reasonable 
spirit  and  try  to  reach  a  unanimous  conclusion  if 
they  conscientiously  could.  There  seems  to  be  noth- 
ing which  would  indicate  that  it  was  in  any  way  the 
duty  of  any  juror  to  give  up  his  honest  views  or  ac- 
cede to  a  verdict  which  he  could  not  conscientiously 
concur  in. 

Much  stress  is  placed  upon  the  words  admonishing 
the  jurors  to  not  **  get  stubborn  and  say  you  won'f 
But  this  must  be  referred  to  what  went  just  before 
it,  in  which  the  jury  was  told  to  try  **to  harmonize 
your  differences,  and  if  possible,  try  to  do  right  and 
do  what  you  conscientiously  think  should  be  done." 
And  when  read  in  this  light  it  was  entirely  proper. 
One  of  the  meanings  of  the  word  *' stubborn'*  given 
by  the  International  Dictionary  is  **  Unreasonably 
unyielding.**  And  this  was,  evidently  from  the  con- 
text, the  sense  in  which  the  word  was  used  in  the 
instruction. 

Judge  Thompson,  in  his  work  on  Trials  (2  ed.) 
vol.  3,  at  pages  2123,  2124,  cites  with  approval  three 
different  instructions  given  by  three  different  courts, 
in  which  the  same  word,  or  its  exact  equivalent,  is 
used  in  a  similar  instruction  in  the  same  way;  one 
being  passed  upon  by  the  Supreme  Court  of  Ne- 
braska in  Jessen  v.  Donahue,  4  Neb.  (Unof.)  838 
(96  N.  W.  639);  another  by  the  Supreme  Court  of 
Michigan  in  Mead  v.  Harris,  101  Mich.  585  (60  N.  W. 
284) ;  and  one  by  the  Supreme  Court  of  South  Caro- 
lina, Caldwell  v.  Duncan,  87  S.  C.  331  (69  S.  E.  660). 
It  seems  Y{e\l  settled  in  this  state,  as  well  as  gen- 
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erally,  that  the  trial  court  can,  with  propriety,  ad- 
monish the  jury  in  a  temperate^  and  moderate  way, 
as  to  its  duty  in  considering  a  case  and  in  trying  to 
reach  an  agreement:  State  v.  Saunders,  14  Or.  300 
(12  Pac  441) ;  State  v.  Hawkins,  18  Or.  476  (23  Pac, 
475).  The  instruction  of  the  court  in  this  case  seems 
to  be  well  within  the  rule. 

In  State  v.  Saunders,  14  Or.  300  (12  Pac.  441),  the 
exact  instruction  complained  of  does  not  appear  in 
the  report  of  the  case,  but  we  have  examined  the 
record  in  that  case,  and  the  instruction,  in  so  far  as 
it  is  important  on  this  question,  was  as  follows : 

"That  it  was  their  duty  to  try  and  agree  upon  a 
verdict.*  •  •  That  the  /Court  could  now  discharge  a 
jury  when  there  was  no  hope  of  their  agreeing  on  a 
verdict —  *  *  still  it  was'  of  great  importance  that 
the  jury  agree  and  the  case  be  decided  and  ended. 
•  *  That  in  discussing  the  case  in  the  jury  room,  it 
was  the  duty  of  each  juryman  to  carefully  hear  and 

consider  the  opinion  of  his  fellows;  that  it  might 
happen  that  all  the  jurymen  would  not  remember 
or  view  the  evidence  alike,  and  they  should  discuss 
all  matters  pertaining  to  the  case  freely  and  with 
candor — ^that  it  was  not  proper  for  one  juryman  to 
announce  that  his  views  were  correct  without  first 
considering  the  opinions  of  his  fellows.  If  jurors 
would  never  in  any  manner  change  or  modify  their 
impressions  after  hearing  their  fellows,  verdicts 
would  not  often  be  rendered  and  the  jury  system 
would  be  a  failure.  That  they  would  have  to  re- 
main together  and  could  not  separate  until  they 
agreed  upon  a  verdict  and  brought  it  into  court.  *^ 

In  relation  to  this  instruction  the  court  said: 

"The  objection  to  the  instructions  to  the  jury,  as 
to  their  duties — telling  them  the  effect  of  a  disagree- 
ment at  common  law,  and  of  how  juries  were  kept 
together  until  they  did  agree;  the  mitigation  of  the 
rule  in  the  United  States;  and  remarking  to  them 
that  they  would  have  to  remain  together,  and  could 
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not  separate  until  they  agreed  on  a  verdict,  and 
brought  it  into  court— cannot  be  entertained.  It 
was  proper  for  the  court  to  inform  the  jury  respect- 
ing their  duty;  advise  them  how  they  should  con- 
sider the  matter  before  them,  and  the  course  to 
pursue  in  reaching  a  conclusion.'^ 

In  State  v.  Hawkins,  18  Or.  476  (23  Pac.  475),  the 
court  had  charged  the  jury: 

* 'I  need  not  admonish  this  intelligent  jury  that 
it  is  important  to  the  ends  of  justice,  and  to  secure 
public  respect  for  our  judicial  tribunals,  that  juries 
agree  upon  verdicts  in  cases  submitted  to  them,  so 
that  causes  may  be  determined  and  new  trials  and 
delays  of  justice  avoided.*' 

This  instruction,  like  the  one  in  the  Saunders  case, 
was  held  to  be  within  the  •  fair  province  of  the  court 
and  to  be  no  error,  the  court  saying: 

''Such  instructions  announce  no  principles  of  law 
further  than  to  impress  upon  the  minds  of  jurors 
the  duty  of  considering  the  case  in  all  of  its  bearings 
fairly  and  without  prejudice,  and  to  endeavor  to 
reach  a  just  conclusion.'' 

And  again: 

**It  was  proper  for  the  court  to  inform  the  jury 
respecting  their  duty;  advise  them  how  they  should 
consider  the  matter  before  them,  and  the  course  to 
pursue  in  reaching  a  conclusion.  *  *  No  intelligent 
or  conscientious  juror  could  be  misled  by  such  an 
admonition.  He  understands  the  motive  or  the  court 
not  to  be  to  control  or  coerce  his  judgment  contrary 
to  his  conscientious  convictions,  or  to  induce  him  to 
yield  to  the  judgment  of  his  fellows  without  the 
fullest  comparison  of  all  of  the  facts.  It  is  impos- 
sible to  see  in  what  manner  such  advice  to  the  jury 
could  have  injured  the  defendant." 

At  the  time  the  instruction  was  given  the  jury  had 
not  been  out  an  unreasonable  time — only  about  7 
hours — and  had  not  reported  they  were  unable  to 
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agree;  but  came  in  to  ask  the  coiart  for  further  in- 
structions. The  case  at  bar  is  clearly  distinguish- 
able  from  that  of  State  v.  Ivanhoey  35  Or.  150  (57 
Pac.  317).  In  the  latter  case  the  jury  had  been  out 
all  night  and  had  reported  they  were  unable  to  agree. 
Much  stress  was  laid  upon  these  facts  in  passing 
upon  the  case  on  appeal.  Also,  the  instruction  was 
much  more  coercive  in  its  tendency  than  the  instruc- 
tion in  the  present  case.  In  that  case  the  trial  court 
dwelt  upon  the  matter  at  some  length  and  in  the 
course  of  a  long  instruction  told  the  jury,  among 
other  things: 

**That  they  should  listen  with'  a  disposition  to  he 
convinced  by  each  other's  arguments.  *  *  A  proper 
regard  to  the  judgment  of  other  men  will  pften 
greatly  aid  us  in  forming  our  own  judgments.  In 
many  of  the  relations  of  life  it  becomes  a  duty  to 
conform  to  the  opinion  of  others,  when  it  can  be 
done  without  a  sacrifice  of  conscientious  convictions. 
More  especially  is  this  a  duty  when  we  are  called 
to  act  with  others,  and  when  dissent  on  our  part  may 
defeat  and  materially  affect  the  rights  of  third  par- 
ties. The  single  object  to  be  effected  is  to  arrive  at 
a  true  verdict,  and  this  can  only  be  done  by  delibera- 
tion, mutual  concessions,  and  a  due  deference  to  the 
opinions  of  each  other.  *  *  Without  that,  the  trial 
by  jury,  instead  of  being  an  assistance  or  essential 
aid  in  the  adnainistration  of  justice,  would  become  a 
most  effectual  obstacle  to  it. ' ' 

It  is  easy  to  see  that  the  instruction  in  that  case 
was  far  more  extreme,  and  went  far  beyond  the  very 
moderate  instruction  given  by  the  court  in  this  case. 
The  opinion  in  the  Ivanhoe  case  does  not,  in  any 
way,  overrule  the  previous  opinions  in  the  Saunders 
and  Hawkins  cases,  already  quoted  from.  On  the 
contrary,  it  distinguishes  from  them  upon  the  ground 
that  in  the  Ivanhoe  case  the  jury  had  been  out  a 

96  Or.-— 16 


242  State  v.  Butlbb.  [96  Or. 

long  time  and  had  come  in  and  reported  that  they 
could  not  agree. 

There  may  be  a  question  as  to  whether  the  at- 
tempted distinction  between  the  Ivanhoe  case  and 
the  previous  cases  was  well  based,  but  whether 
there  was  such  a  logical  distinction  for  the  Ivanhoe 
case  upon  that  ground,  or  not,  it  is  perfectly  plain 
that' there  is  no  such  distinction  between  the  case 
now  at  bar  and  those  of  State  v.  Sav/nders  and  Stctte 
V.  Hawkins.  Here  the  jury  had  not  failed  to  agree. 
On  the  contrary,  they  came  in  for  further  instruction 
in  relation  to  self-defense,  from  which  it  must  be 
inferred  that  they  were  still  considering  the  matter 
with  the  view  of  an  agreement.  There  surely  can 
be  no  logical  distinction  between  such  an  instruct 
tion,  given  at  thjs  time,  and  the  same  instruction, 
if  it  had  been  given  before  the  jury  went  out  at  all. 
The  case  at  bar  is  clearly  distinguished  in  this  re- 
gard from  the  Ivanhoe  case  and  is  exactly  on  all- 
fours  in  principle  with  the  previous  cases.  It  is 
very  doubtful  if  this  question  is  properly  presented 
by  any  exception,  and  it  certainly  is  not  specifically 
pointed  out  in  the  assignments  of  error;  but  in  any 
event,  there  was,  it  seems  to  me,  no  error  in  the 
action  of  the  court  in  this  regard. 

16.  Defendant's  seventeenth  assignment  of  error 
refers  to  the  following  instruction: 

**The  law  regards  human  life  as  the  most  sacred 
of  all  interests  committed  to  its  protection,  and  there 
can  be  no  setting  up  of  self-defense,  unless  the  neces- 
sity of  taking  human  life  is  actual,  present,  urgent, 
unless,  in  a  word,  the  taking  of  his  adversary's  life 
is  the  only  reasonable  resort  of  the  party  to  save 
his  own  life  or  his  person  from  deadly  harm  or 
severe  calamity  felonious  in  its  character,  or  from 
all  of  tiie  circumstances  he  had  reasonable  ground 
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to  believe   his   life   or   person   was   in   such  grave 
danger.** 

It  will  be  noticed  that  this  instruction  does  not 
make  it  necessary  for  the  defendant  to  have  been  in 
actual  danger,  but  clearly  points  ott  to  the  jury  that 
lie  had  a  right  to  act  on  the  appearance  of  danger 
as  presented  by  the  circumstances.  It  is  strenu- 
ously urged,  however,  that  that  part  of  the  instruc- 
tion which  requires  the  injury  to  be  * 'felonious  in 
its  character'*  is  erroneous  in  the  use  of  the  word 
''felonious.'*  It  is  plain  that  the  court  used  the 
word  "felonious**  in  this  connection  as  synonymous 
with  ** great  bodily  injury.**  I  think,  imder  our 
statute,  the  use  of  the  word  ''felonious**  was  not 
error. 

Independent  of  our  statute  the  court  had  high 
antiiority  for  the  instruction.  In  the  case  of  Com- 
monwealth V.  Selfridge  (Selfridge's  Trial,  p.  160), 
in  the  Supreme  Court  of  Massachusetts,  which  seems 
to  have  been  tried  before  the  full  court  of  that  state, 
Chief  Justice  Pabsonb,  in  charging  the  grand  jury, 
said: 

"But  if  the  party  killing  had  reasonable  ground 
for  believing  that  the  person  slain  had  a  felonious 
design  against  him,  although  it  should  appear  after- 
ward that  there  was  no  such  design,  it  will  not  be 
murder  but  will  be  either  manslaughter  or  excusable 
homicide,  according  to  the  degree  of  caution  used 
and  tiie  probable  grounds  of  such  belief.** 

And  Mr.  Justice  Pabkbb,  in  charging  the  trial 
jury,  said: 

"When,  from  the  nature  of  the  attack,  there  is 
reasonable  ground  to  believe  that  there  is  a  design 
to  destroy  his  life,  or  commit  any  felony  upon  his 
person,  the  tilling  of  the  assailant  will  be  excusable 
homicide.*' 
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In  another  leading  case,  United  States  v.  WUt- 
herger,  3  Wash.  C.  C.  515  (Fed.  Cas.  No.  16,738), 
before  Judges  Washington  and  Pbtbbs,  Judge 
Washington,  then  an  Associate  Justice  of  the  Su- 
preme Court  of  the  United  States,  charged  the  jury 
as  follows: 

**As  to  this,  the  law  is  that  a  man  may  oppose 
force  to  force  in  defense  of  his  person,  his  family 
or  property  against  one  who  manifestly  endeavors 
by  surprise  or  violence  to  commit  a  felony,  as  mur- 
der, i^obbery  or  the  like.  In  this  definition  of  justi- 
fiable homicide  the  following  particulars  are  to  be 
attended  to;  the  intent  must  be  to  commit  a  felony. 
If  it  would  be  only  to  commit  a  trespass  as  to  beat 
the  party,  it  would  not  justify  the  killing  of  the  ag- 
gressor/' 

The  charge  of  Mr.  Justice  Pabkeb  in  the  Self  ridge 
case  was  quoted  with  approval  by  the  Supreme 
Court  of  Michigan  in  People  v.  John  Doe,  1  Mich. 
451. 

In  Brownell  v.  People,  38  Mich.  732,  Chief  Justice 
Campbell,  delivering  the  opinion  of  the  court,  said: 

'*Any  serious  bodily  harm  apprehended  from  a 
felonious  attack — such  as  mayhem,  for  example — 
would  not  merely  excuse  but  justify  extreme  resist- 
ance/* 

In  another  leading  case  of  State  v.  Kennedy,  20 
Iowa,  569,  Judge  Dillon,  one  of  the  greatest  judges, 
unquestionably,  who  ever  sat  upon  the  Iowa  bench, 
said : 

**And  unless  there  be  a  plain  manifestation  of  a 
felonious  intent,  no  assault  will  justify  killing  the 
assailant.**    • 

In  the  previous  Iowa  case  of  State  v.  Thompson^ 
9  Iowa,  188,  it  was  said  by  Judge  Stockton: 
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"If  it  is  not  apparent  from  the  manner  of  the 
assault,  the  nature  of  the  weapon  used,  and  the  like, 
that  the  assailant  intended  to  commit  a  felony ,  that 
the  danger  was  imminent,  and  that  the  species  of  re- 
sistance used  was  necessary  to  avert  it,  the  party 
assailed  is  not  justified  in  resorting  to  the  use  of 
a  deadly  weapon  and  using  it  in  a  deadly  manner/' 

In  State  v.  Harris,  46  N.  C.  190,  the  court  below 
had  charged  the  jury: 

"That  whenever  there  are  reasonable  grounds  to 
beheve  there  is  a  design  to  destroy  life  or  to  rob  or 
to  commit  a  felony  the  killing  of  the  assailant  will 
be  justifiable.'* 

And  the  Supreme  Court  affirmed  the  judgment, 
saying : 

"We  see  Ho  error  in  these  directions.*' 

In  Johnson  v.  State,  136  Ga.  804  (72  S.  E.  233), 
the  court  below  had  charged  the  jury: 

"One  would  not  be  justified  under  the  law  of  self- 
defense  in  killing  another,  to  prevent  the  commission 
of  an  injury  upon  him  which  would  amount  to  noth- 
ing more  than  a  misdemeanor." 

And  the  court  held  that  this  instruction  was  not 
erroneous. 

In  Territory  v.  Baker  (Johns.),  4  N.  M.  117,  128 
(13  Pac.  30,  41),  the  court  said: 

"The  phrase,  *  great  personal  injury,'  as  used  in 
tlie  statute,  means  something  more  than  apprehen- 
sion, however  imminent,  of  a  mere  battery,  not 
amounting  to  a  felony.  .  In  order  to  justify  the  as- 
sault, and  to  slay  an  assailant,  within  the  meaning 
of  this  section,  there  must  be  an  apparent  design 
on  the  part  of  such  assailant  to  either  take  the  life 
of  the  person  assailed,  or  the  infliction  of  some  great 
personal  injury,  amounting  to  a  felony,  if  carried 
out;  and,  in  addition  thereto,  there  must  be  immi- 
nent danger  of  such  design  being  accomplished." 
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In  Acers  v.  United  States,  164  U.  S.  388  (41  L.  Ed. 
481,  17  Sup.  Ct.  Rep.  91,  see,  also,  Rosens  U.  S. 
Notes),  the  court  below  had  charged: 

That  in  order  to  justify  a  killing  in  self-defense, 
the  sudden  injury  must  have  been 

**a  great  injury  to  the  person  injured  that  would 
maim  him,  or  that  would  be  permanent  in  its  char- 
acter, or  that  might  produce  death.  *  *  That  there 
was  danger  to  his  life  or  of  deadly  violence  to  his 
person,  and  unless  that  condition  existed  then  there 
is  no  ground  upon  which  this  proposition  can  stand." 

The  court  held  that  there  was  no  error. 

Careful  research  by  the  members  of  this  court, 
assisted  by  the  briefs  of  learned  counsel  for  the  de- 
fendant, has  discovered  four  cases  which  are  claimed 
to  be  to  the  contrary,  namely:  State  v.  Keasling,  74 
Iowa,  528  (38  N.  W.  397) ,  State  v.  Clark,  134  N.  C. 
698  (47  S.  E.  36) ,  Rogers  v.  State,  60  Ark.  76  (29 
8.  W.  894,  46  Am.  St.  Rep.  154,  31  L.  R.  A.  465), 
and  State  v.  Sloan,  22  Mont.  293  (56  Pac.  364). 

The  Iowa  case  cited  does  not  seem  to  me  to  be  at 
all  in  point.  In  that  case  the  court  had  charged  the 
jury  that  the  sudden  danger  must  be  actual  rather 
than  apparent^  and  it  was  upon  that  ground  that  the 
court  reversed  the  judgment  of  the  court  below,  and 
not  upon  the  ground  that  the  instruction  required 
the  assault  to  be  felonious  in  its  character,  in  order 
to  justify  the  killing.  The  law  in  Iowa  is  well  es- 
tablished that  the  assault,  in  order  to  justify  killing 
in  self-defense,  must  have  been  felonious:  State  v. 
Thompson,  9  Iowa,  188,  and  State  v.  Kennedy^  20 
Iowa,  569. 

It  will  appear  from  the  consideration  of  the  above 
decisions  that  the  overwhelming  weight  of  authority 
is  to  the  effect  that,  independent  of  statutory  provi- 
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sioBS,  an  assault  must  be  felonious  in  its  character  in 
order  to  justify  a  killing  in  self-defense.  But  we 
are  not  compelled  to  depend  on  the  weight  of  au- 
thority at  common  law,  for  it  seems  that  our  statute 
and  our  decisions  definitely  and  certainly  settle  the 
matter  beyond  controversy. 

Section  1909  of  the  present  Code  was  originisilly 
enacted  as  part  of  the  Code  adopted  in  1864  and 
was  Section  518  of  that  Code.    It  provides: 

''The  killing  of  a  human  being  is  also  justifiable 
when  committed  by  any  person  as  follows:  (1)  To 
prevent  the  commission  of  a  felony  upon  such  per- 
son or  upon  his  or  her  husband,  wife,  parent,  child, 
master,  mistress  or  servant. '* 

This  is  the  only  section  of  the  Code  which  gives 
any  definition  of  justifiable  homicide,  which  could 
possibly  cover  a  case  like  the  present  one.  Section 
1910  of  the  Code  provides  for  ''excusable  homicide." 
But  no  part  of  its  definition  has  anything  to  do  with 
a  homicide  in  self-defense.  Section  1902,  L.  0.  L., 
being  Section  511  of  the  Code  of  1864,  provides 
thal^ 

"Every  other  killing  of  a  human  being  by  the  act, 
procurement,  or  culpable  negligence  of  another,  when 
such  killing  is  not  murder  in  the  first  or  second  de- 
gree, or  is  not  justifiable  or  excusable,  as  provided 
in  this  chapter,  shall  be  deemed  manslaughter.'' 

It  is  clear,  then,  that  the  legislature  intended  to 
pennit  the  justification  of  a  killing  in  self-defense, 
only  in  cases  where  it  was  necessary  to  prevent  the 
commission  of  cm  apparent  felony. 

Section  1914  of  the  Code,  which  was  Section  523  of 
the  Code  of  1864,  and  which  was  adopted  at  the 
same  tune  as  the  sections  already  referred  to,  pro- 
vides : 
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'*If  any  person  shall  purposely  and  maliciously, 
or  in  the  commission  or  attempt  to  commit  a  felony, 
cut  or  tear  out  or  disable  the  tongue,  put  out  or  de- 
stroy the  eye,  cut  or  slit  or  tear  off  an  ear,  cut  or 
slit  or  mutilate  the  nose  or  lip,  or  cut  off  or  disable 
the  limb  or  member  of  another,  such  person,  upon 
conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  for  not  less  than  one  nor 
more  than  twenty  years.'* 

» 

It  seems  to  me  very  clear  that  this  section  was 
intended  to  cover  every  case  of  great  bodily  harm, 
which  would  justify  a  killing  in  self-defense  at  the 
common  law,  and  to  make  every  such  willful  injury 
a  felony. 

Section  1371  of  the  Code,  which  was  adopted  by 
the  same  legislature  at  the  same  time  and  as  a  part 
of  the  same  act,  as  these  other  sections,  and  which 
was  Section  3  of  the  act  of  1864,  provides: 

''A  felony  is  a  crime  which  is  punishable  with 
death,  or  hy  imprisonment  in  the  penitentiary  of 
this  state.*' 

It  seems  to  me  it  is  very  clear  that  when  these 
sections  are  construed  together,  any  of  the  acts 
which  would  have  been  great  bodily  harm,  under 
the  definitions  of  the  common  law,  are  made  may- 
hem and  a  felony  under  these  statutes,  and  that, 
therefore,  any  of  these  things,  and  no  others  (except 
danger  of  death)  would  justify  a  killing  in  self- 
defense  under  our  Code. 

Section  1909  of  our  Code  has  been  so  construed  by 
this  court  in  at  least  four  different  cases,  which 
must  all  be  overturned  in  order  to  hold  that  any 
other  assault,  except  a  felonious  one,  would  justify 
the  taking  of  human  life. 

The  charge  complained  of  in  this  case  was  taken 
almost  bodily  from  State  v.  Haivkins,  18  Or.  476,  487 
(23  Pac.  475,  479),  in  which  the  court  quotes  the 
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language  complained  of  with  approval,  from  State  v. 
Neeley,  20  Iowa,  108. 

"The  law  regards  human  life  as  the  most  sacred 
of  all  interests  committed  to  its  protection,  and 
there  can  be  no  successful  setting  up  of  self-defense 
imless  the  necessity  of  taking  life  is  actual,  present, 
urgent ;  unless,  in  a  word,  the  taking  of  his  adver- 
sary's  life  is  the  only  reasonable  resort  of  the  party 
to  save  his  own  life  or  his  person  from  dreadful 
harm  or  severe  calamity  felonious  in  its  character." 

In  State  Y,  Olds,  19  Or.  397,  431  (24  Pac.  394,  403), 
Chief  Justice  Thaybe,  delivering  the  opinion  of  the 
court,  said: 

**The  right,  either  of  the  state  or  an  individual,  to 
take  human  life,  must  be  sanctioned  by  law.  In  the 
latter  case  it  must  appefir  that  it  was  done  to  pre- 
vent the  commission  of  a  felony  upon  the  individual, 
etc.,  as  provided  in  Section  1730  of  the  Code." 

In  State  v.  Smith,  43  Or.  109,  117  (71  Pac.  973, 
976),  Mr.  Chief  Justice  Moore,  delivering  the  opin- 
ion of  the  court,  said: 

**  Before  one  can  excuse  his  conduct  in  taking  the 
life  of  another  it  must  appear  that  it  was  done  to 
prevent  the  apparent  comnaission  of  a  felony  by  the 
latter  upon  him.'* 

In  State  v.  Doherty,  52  Or.  591,  596  (>98  Pac.  152, 
154),  Chief  Justice  Eobert  S.  Bean,  delivering  the 
opinion  of  the  court,  said: 

"Fear  of  a  slight  injury  is  not  suflScient,  nor  will 
a  mere  assault,  not  felonious,  furnish  an  excuse  for 
the  taking  of  life.  If  the  intention  of  the  assailant 
is  only  to  commit  a  trespass  or  simple  beating,  it 
will  not  justify  his  killing.  *  *  But,  considering  the 
relative  age  and  strength  of  the  parties  or  the  fero- 
city of  the  attack,  if  the  intended  beating  is  of  such 
a  character  as  to  endanger  life  or  limb,  then  it  wUl 
It  felonious,  and  the  assaulted  person  is  justified  in 
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taking  the  life  of  the  assailant  if  necessary  to  pre- 
serve his  own  or  protect  him  from  such  a  beating." 

The  decisions  of  this  court  should,  it  seems  to  me, 
be  like  a  steady  light  set  in  a  high  place  to  chart  and 
direct  the  course  which  the  lower  courts  can  safely 
follow. 

That  the  Circuit  Courts  have  generally  followed 
these  decisions,  strikingly  appears,  from  the  fact 
that  practically  the  same  instruction  is  now  before 
us  from  the  courts  of  two  different  jurisdictions  in 
sections  of  the  state  remote  from  each  other. 

It  is  urged  that  there  are  cases,  as  in  the  instance 
of  an  assault  by  an  insane  person,  or  two  persons 
out  upon  a  plank  in  midocean,  which  will  not  hold 
them  both,  when  a  person  would  be  justified  in  tak- 
ing life  to  preserve  his  own,  even  although  there  was 
no  felony  intended  or  apparently  intended.  It 
seems  enough  to  say  that  no  such  case  is  presented 
here,  and  there  is  no  contention  that  any  such  facts 
existed.  It  will  be  soon  enough  to  decide  upon  such 
remote  contingencies,  when  some  such  case  actually 
occurs.  In  view  of  the  recklessness  of  some  people 
in  the  matter  of  human  life,  it  may  be  doubtful 
whether  it  would  be  good  policy  for  the  legislature 
to  say  in  advance,  that  the  killing  of  another  human 
being  should  go  entirely  unpunished  even  under  such 
circumstances. 

An  indeterminate  penalty  with  a  minimum  of  only 
one  year's  imprisonment  for  manslaughter  is  within 
the  discretion  of  the  trial  judge,  who  hears  all  the 
evidence  and  knows  all  the  facts,  and  who  may  be 
trusted  to  do  as  near  as  he  can,  what  is  justice  in 
the  cause.  In  addition  to  this,  the  law  has  provided 
the  pardoning  power  in  the  Governor  in  extreme 
cases,   where  even  the  penalty   of  one  year's   im- 
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prisonment  for  the  taking  of  human  life  might  be 
harsh  and  unjust.  But  whether  or  not  there  may 
be  cases  in  which  the  court  would  be  justified  in 
stretching  the  law,  or  legislating  an  exception  which 
does  not  exist,  it  is  plain  there  was  no  such  case 
here. 

Notwithstanding  its  statutory  correctness  and  the 
eminent  authority  for  the  same,  we  do  not  think  the 
use  of  the  word  **  felonious ' '  is  to  be  recommended 
in  instructions  of  this  kind.  It  is  more  or  less  tech- 
nical in  its  meaning  and  may  possibly  be  misunder- 
stood and  be  confusing  to  the  jury.  Here,  however, 
there  was  no  request  for  further  explanation  or  defi- 
nition of  the  word,  and  indeed  the  defendant  in  his 
own  requests  for  instructions  used  the  same  term  in 
a  similar  connection.  In  the  thirteenth  instruction 
the  defendant  asked  the  court  to  tell  the  jury : 

"Any  serious  bodily  harm  apprehended  from  a 
felonioiss  attack  did  not  merely  excuse  but  would 
justify  extreme  necessity/* 

And  again  in  the  fourteenth  request  the  court  was 
asked  by  the  defendant  to  say  to  the  jury: 

*'It  then  you  should  find  in  the  consideration  of 
this  case  that  the  defendant  honestly  believed  that 
he  was  being  feloniously  assaulted^  or  had  reasonable 
canse  to  believe  or  did  believe  he  was  in  danger  of 
death  or  great  bodily  harm,  he  would  be  justified  in 
defending  himself  even  to  the  extent  of  taking  the 
life  of  his  adversary.'* 

The  assault  upon  the  defendant  in  this  case,  if 
there  was  one  at  all,  was  with  a  loaded  pistol  and 
was  of  course  deadly  in  its  character..  It  was  for 
the  jury*  to  decide  whether  or  not  the  deceased  made 
the  first  assault,  as  claimed  by  the  defendant,  and 
whether  or  not  defendant  afterward  fired  the  fatal 
shot  when  it  was  unnecessary  to  protect  himself. 


252  State  v.  Butleb.  [96  Or. 


The  question  as  to  this  instruction  is  really  purely 
academic  in  this  particular  case. 

When  there  has  been  generally  a  fair  trial  it  seems 
to  me  we  should  not  be  too  ready  to  reverse  a  case 
on  account  of  trifling  matters.  The  lower  courts  have 
much  to  contend  with  and  if  we  review  their  actions 
captiously  and  hypercritically,  their  judgments  in 
any  trials  will  seldom  stand.  The  aim  of  the  crim- 
inal law  is  not  so  much  to  punish  the  particular 
offenders,  as  it  is  to  furnish  a  just  example  which 
will  prevent  others  from  committing  crime.  This  is 
especially  true  in  the  matter  of  murder  and  felonious 
homicide.  In  such  cases  it  is  as  essential  that 
prompt  justice  should  be  done  as  that  justice  should 
be  done  at  all.  Every  reversal,  after  there  has  been 
a  fair  trial,  tends  to  dull  the  edge  of  justice  and  dis- 
courage its  officers  in  the  attempt  to  enforce  the  law. 
At  the  same  time  it  encourages  reckless  and  evil- 
disposed  persons  to  a  disregard  of  the  sacredness 
of  human  life,  and  to  believe  that  they  can  carve  and 
shoot  each  other,  upon  small  provocation,  and  safely 
trust  to  the  postponement  and  evasion  of  any  pen- 
alty. No  innocent  man  should  be  permitted  to  suffer 
or  be  judged  without  a  fair  trial;  but,  on  the  other 
hand,  no  guilty  one  should  be  permitted  to  escape 
or  postpone  the  penalty  of  his  misdeeds  upon  any 
trifling  cause. 

17.  Complaint  is  made  of  the  conduct  of  the  dis- 
trict attorney  and  it  is  claimed  that,  in  his  argument 
to  the  jury,  he  used  the  following  language: 

**You  can't  get  away  from  the  fact  that  Bill  But- 
ler shot  that  boy  in  cold  blood.  The  fact  that  he 
was  down  in  the  other  end  with  a  Wincfiester — a 
fact  asserted  by  Dutton  and  Jackson.'* 

Dutton  and  Jackson  testified,  as  we  have  already 
seen,  that  they  found  a  man  at  the  west  fence,  and 
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that  he  was  behind  the  fence  with  a  gun,  which  he 
pointed  at  each  of  them  in  turn,  and  they  described 
as  nearly  as  they  could  observe  in  the  dim  light,  the  • 
clothes  he  wore  and  the  gun  which  was  pointed  at 
them  over  the  fence;  and  the  clothes  and  gun  which 
were  concededly  worn  and  used  by  the  defendant  on 
that  night  had  been  described  to  the  jury  for  com- 
parison. Dutton  and  Jackson,  however,  did  not  di- 
rectly identify  the  defendant  as  the  man  they  saw 
behind  the  fence,  and  it  is  therefore  claimed  the 
statement  of  the  district  attorney,  that  the  defend- 
ant was  down  at  the  other  end  with  a  Winchester 
**a  fact  asserted  by  Dutton  and  Jackson*'  was  a 
misstatement  and  that  the  court  below  erred  in  not 
sustaining  defendant's  objections  and  motion  in  re- 
lation thereto.  It  seems  doubtful  if  this  question 
is  presented  in  such  a  way  as  to  enable  us  to  pass 
upon  it  here.  The  bill  of  exceptions  signed  by  the 
judge  shows  no  such  occurrence  and  the  original 
transcript,  certified  to  by  the  official  stenographer, 
is  as  follows : 

'*Mr.  Roberts  made  the  statement  that  Bill  Butler 
was  at  the  west  end  of  the  field. 

'*By  Mr.  Boggs:  Defendant  objects  on  the  ground 
that  it  is  incompetent,  irrelevant  and  immaterial  and 
not  evidence." 

**By  the  Court:  'Gentlemen  of  the  Jury,  you  are 
the  exclusive  judges  of  the  evidence,  and  you  will 
remember  what  the  evidence  was  in  that  respect, 
and  will  consider  what  evidence  was  given  and  what 
wasn't" 

Certain  affidavits  were  filed  on  behalf  of  the  de- 
fendant, asserting  that  the  district  attorney  did 
make  the  statement  complained  of  by  defendant,  and 
alleging  that  the  attorney  for  defendant  did  make 
objection   to   the  language  and   to  the   proceedings 
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thereon;  and  it  is  claimed  that  these  affidavits' are 
sufficient  to  present  the  matter  to  this  court  under 
Section  170  of  the  Code.  The  affidavits  presented 
are  those  of  the  attorney  for  the  defendant^  Grace 
Taylor,  a  stenographer,  and  one  Olga  Beiberstadt 
The  stenographer  was  not  the  official  court  reporter 
appointed  by  the  court,  but  a  stenographer  employed 
by  the  defendant  There  is  no  evidence  that  she 
was  a  ** competent'*  stenographer,  and  indeed  the 
report  of  the  argument  of  the  district  attorney  is  so 
fragmentary,  that  it  seems  plain  she  did  not  get  any- 
thing like  a  complete  report  of  the  same.  The  cer- 
tificate of  the  clerk  is  the  only  evidence  that  any  of 
these  affiants  were  disinterested.  He  certified  that 
the  stenographer  was  a  respectable  and  disinterested 
party,  *' unless  the  fact  of  her  being  employed  by 
the  defendant's  counsel  would  make  her  an  inter- 
ested party.''  It  does  not  appear  whether  she  was 
in  the  general  employ  of  the  defendant's  attorney  or 
only  employed  in  that  particular  matter.  The  cer- 
tificate of  the  clerk  as  to  Olga  Beiberstadt  is  as 
follows : 

**I  believe  the  affiant  to  be  a  respectable  party, 

but  I  do  not  ivish  to  certify  that  affiant  i$  disinter- 
ested for  the  reason  that  she  and  the  other  mem- 
bers of  the  family  have  followed  the  case  quite 
closely  and  they  were  called  as  witnesses." 

It  appears  from  the  record  that  three  of  the 
Beiberstadt  family  were  witnesses  for  the  defendant 
in  the  cause.  They  were  the  nearest  neighbors  of 
the  defendant,  and  evidently  on  very  friendly  terms. 
It  was  to  the  Beiberstadt  home  that  the  defendant 
went  after  the  shooting,  and  where  he  remained  until 
the  arrival  of  the  sheriff.  It  is  apparent  from  the 
record  that  there  was  ample  reason  for  the  derk  to 
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hesitate  in  certifying  that  Olga  Bieiberstadt  was  a 
disinterested  party.  It  may  also  be  considered  as 
doubtful  whether  the  stenographer  who  was  in  the 
employ  of  the  defendant  in  this  particular  matter 
was  disinterested  within  the  meaning  of  the  law. 
Again,  Section^  170,  L.  0.  L.,  also  provides : 

**Such  statement  must  be  filed  within  ten  days  of 
the  time  that  the  objection  is  made,  if  the  court  at 
the  time  the  objection  is  made  refuses  the  exception ; 
and  if  the  disagreement  does  not  arise  until  the  time 
of  the  settling  of  the  bill  of  exceptions,  then  the 
said  statement  may  be  made  and  filed  within  ten 
days  of  that  time  and  npt  otherwise.'* 

There  is  no  showing  as  to  when  the  controversy 
arose  (if  there  was  a  controversy)  between  the  court 
and  the  attorneys  for  the  defendant  as  to  what  took 
place,  and  no  showing  as  to  whether  or  not  the  affi- 
davits were  filed  within  ten  days  after  the  contro- 
versy arose.  It  appears  from  the  record  that  the 
cause  was  tried  in  February,  1918.  The  bill  of  ex- 
ceptions, however,  was  not  settled  until  August  10th 
of  the  same  year.  The  affidavit  of  the  defendant's 
attorney,  and  that  of  Grace  Taylor,  the  stenographer, 
was  sworn  to  on  the  ninth  day  of  August,  so  that 
the  controversy  must  have  arisen,  at  some  time  prior 
to  the  settling  of  the  bill  of  exceptions,  but  as  to 
whether  it  occurred  at  the  trial,  or  at  some  time 
between  the  trial  and  the  settling  of  the  bill  of  ex- 
ceptions, does  not  appear.  The  affidavit  of  Olga 
Beiberstadt  was  not  filed  until  August  17th.  It 
seems  impossible  to  say  from  the  record  whether 
the  affidavits  were  filed  within  the  time  required  by 
the  statute  or  not.  If  they  were  not,  of  course  they 
cannot  be  considered  by  this  court. 

If  we  should  conclude  that  the  record  was  in  such 
shape  as  to  present  the  question  to  the  court  at  all, 
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we  should  then  have  to  pass  upon  the  question  of 
fact,  as  to  T^hether  or' not  the  aflSidavit  of  these  more 
or  less  interested  parties — the  attorney  for  the  de- 
fendant— the  stenographer  for  the  defendant,  and 
Olga  Beiberstadt,  a  possible  partisan  of  the  defend- 
ant— overcome  the  showing  made  by  the  bill  of  ex- 
ceptions, made  and  certified  to  by  the  judge  who 
tried  the  cause  and  the  official  transcript  of  the  offi- 
cial stenographer,  certifying  as  to  what  took  place 
at  the  time  of  the  alleged  occurrence.  Even  if  the 
affidavits  prevailed  over  the  certificate  ef  the  judge 
and  of  the  official  stenographer  as  to  the  facts,  there 
would  still  be  a  question  as  to  whether  upon  defend- 
ant's own  showing  any  exception  as  to  the  alleged 
misstatement  of  the  district  attorney  was  properly 
and  tangibly  presented  to  the  trial  court.  Section 
170,  L.  0.  L.,  provides: 

**The  point  of  the  exception  shall  be  particularly 
stated. '  * 

The  statement  of  the  district  attorney  now  com- 
plained of  is,  that  the  alleged  fact  that  the  defend- 
ant was  at  the  west  side  of  the  fence  was  **  asserted 
by  Dutton  and  Jackson."  According  to  the  affidavit 
the  objection  of  the  defendant's  attorney  in  the  court 
below  was  as  follows: 

**If  your  honor  please,  defendant  objects  to  the 
argument  of  the  district  attorney.  Neither  Dutton 
or  Jackson  testified  that  defendant  was  at  the  west 
side  of  his  field  that  night  The  fact  that  defendant 
did  not  testify  while  on  the  witness  stand  that  he 
was  not  at  the  west  side  of  his  field  that  night  is 
not  an  admission  that  he  was  there.  There  was  no 
evidence  that  defendant  pvlled  a  gun  on  Dutton  or 
Jackson.  I  object  to  all  the  argument  of  the  district 
attorney,  and  ask  the  court  to  instruct  the  jury  to 
disregard  same,  and  that  defendant  did  not  admit 


May,  1920.]  State  v.  BxmsEB.  257 

that  he  was  at  the  west  side  of  the  field  that  night, 
and  that  there  was  no  evidence  that  defendami 
pulled  a  gv/n  on  Button  or  Jackson,  and  that  neither 
Dutton  or  Jackson  testified  that  defendant  was  at 
the  west  side  of  his  fence  that  night/' 

There  is  so  much  in  the  objection  and  motion,  even 
according  to  the  claim  of  defendant,  and  the  matters 
complained  of  are  so  blended  and  confused,  that  it 
would  have  been  very  difScult,  if  not  impossible,  for 
the  court  below  to  have  disentangled  the  good  from 
the  bad.  It  is  perfectly  apparent  that  the  objection 
and  motion  could  not  have  been  sustained  as  a  whole. 
The  exception,  if  there  was  any,  was  to  the  ruling  of 
the  court  upon  the  motion  as  a  whole,  and  otherwise 
no  particular  point  was  presented,  as  required  by 
the  statute.  But  assuming  (but  not  deciding)  that 
the  aflSdavits  were  filed  in  time — that  they  were  suffi- 
cient to  present  the  question  to  the  court  and  that 
these  affidavits  prevail  over  the  certificate  of  the 
trial  judge  and  the  official  stenographer;  and  assum- 
ing, further,  that  the  defendant  had  complied  with 
the  law  in  pointing  out  the  particular  point  of  his 
objection;  we  are  still  of  the  opinion  that  there  was 
no  such  error  as  would  justify  a  reversal  of  the 
canse.  It  seems  to  us  that  the  assumption  by  the 
district  attorney  that  the  witnesses  Dutton  and  Jack- 
son had  identified  the  defendant  was  more  in  the 
nature  of  a  misconstruction  of  the  testimony  than 
a  positive  and  willful  misstatement. 

The  witnesses,  Dutton  and  Jackson,  had  stated 
that  they  saw  someone  at  the  west  side  of  the  field, 
and  that  that  person  had  pointed  a  gun  at  them  over 
the  fence,  as  stated  by  the  district  attorney,  and  they 
had  described  that  person,  his  clothes,  and  his  gun 
as  nearly  as  they  could  on  account  of  the  semi- 
darkness  and  excitement    From  the  description  of 

06  Or.—IT 


258  State  v.  Butler.  [96  Or. 

the  clothes  and  the  gun  and  the  circumstances  and 
the  fact  that  the  defendant  admitted  he  was  up  there 
at  the  field  with  a  gun  that  night,  the  district  attor- 
ney jumped  to  the  conclusion  that  the  person  Jack- 
son and  Dutton  saw  at  the  west  side  was  the  defend- 
ant, and  generalized  the  whole  matter  by  stating  that 
they  saw  the  defendant  up  there.  It  would  be  going 
much  too  far,  it  seems,  to  hold  that  such  a  too-strong 
construction  of  the  testimony,  by  an  attorney  in  the 
heat  of  argument,  is  sufficient  cause  for  the  reversal 
of  a  case. 

The  court  below  submitted  the  whole  matter  to  the 
jury  who  were  really  the  final  arbiters,  as  to  what 
the  testimony  really  was.  The  judge,  in  effect,  told 
them  to  disregard  the  statements  of  the  district  at- 
torney if  they  were  not  sustained  by  the  evidence. 
No  court  can  be  expected  to  hold  every  detail  of  the 
testimony  in  a  long  case  in  his  mind,  so  that  he  can 
say  upon  the  spur  of  the  moment  exactly  what  the 
testimony  was.  And  he  ought  not  to  be  required 
upon  a  general  objection  like  this,  covering  a  num- 
ber of  different  points,  to  stop  the  proceedings  of 
the  trial  and  go  through  a  long  record  from  start  to 
finish  to  ascertain  just  what  was  the  exact  testimony 
as  to  each  of  the  different  matters  covered  by  the 
motion.  It  goes  without  saying  that  every  attorney 
should  keep  within  the  evidence  and  if  he  willfully 
makes  a  misstatement  as  to  the  testimony  upon  an 
important  matter,  it  may  be  sufficient  cause  for  a 
reversal.  We  do  not  think  such  a  result  would  be 
justified  from  the  circumstances  in  this  case. 

There  are  some  other  minor  claims  of  error,  to 
which  we  have  not  specifically  referred,  but  all  of 
which  we  have  carefully  considered,  and  we  think 
the  rulings  of  the  court  thereon  were  not  erroneous. 
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Upon  the  whole  the  defendant  seems  to  have  had 
a  fair  trial  and  the  court  below  seems  to  have 
striven  to  preserve  and  secure  for  him  all  of  his 
rights.  Many  of  the  rulings  of  the  court  were  more 
favorable  to  the  defendant  perhaps  than  the  law 
would  justify. 

The  judgment  is  affirmed. 

Affirmed.    Behzabino  Denied. 

HAERIS,  J.,  Concurring  Specially. — ^I  concur  in 
the  conclusion  of  Mr.  Justice  Bennett  that  the  de- 
fendant was  not  prejudiced  by  the  instruction  re- 
ferred to  in  the  seventeenth  assignment  of  error. 
The  question  as  to  whether  or  not  the  right  of  self- 
defense  is  available  only  when  necessary  to  avert  a 
felony,  actual  or  apparent,  is,  on  the  record  pre- 
sented here,  purely  academic;  and  the  decision  of 
that  question  is  entirely  unnecessary  for  the  disposi- 
tion of  this  appeal.  Assuming  that  McDonald  Stew- 
art fired  at  the  defendant,  then  it  is  certain  that 
he  did  so  either  in  self-defense  or  else  his  conduct 
amounted  to  an  actual  or  apparent  felonious  assault 
upon  the  defendant;  and  therefore  the  instruction 
was  not  prejudicial  to  the  rights  of  the  defendant 
even  though  it  is  assumed  that  a  person  can  slay 
an  assailant  in  order  to  prevent  bodily  harm  not 
amounting  to  a  felony:  Mitchell  v.  State,  38  Tex. 
Cr.  Rep.  170,  192  (41  S.  W.  816) ;  Cmtis  v.  State 
(Tex.  Cr.  App.),  59  S.  W.  263;  Bryant  v.  State  (Tex. 
Cr.  App.),  47  S.  W.  373;  Matthews  v.  State,  42  Tex. 
Cr.  Rep.  31  (58  S.  W.  86) ;  Evans  v.  State,  120  Ala. 
269,  274  (25  South.  175). 

I  express  no  opinion  as  to  whether  or  not  the  right 
of  self-defense  exists  only  in  order  to  prevent  fel- 
ouies  regardless  of  the  degree  and  extent  of  the  bodily 
harm  actually  or  apparently  about  to  be  done  to  the 
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slayer;  and  I  withhold  any  expression  of  opinion 
upon  that  subject  until  a  case  is  presented  requiring 
a  decision  of  the  question. 

While  the  language  used  by  the  court  when  ad- 
dressing the  jury  about  reaching  an  agreement  might 
in  some  cases  be  harmful  and  for  that  reason  ought 
not  to  be  followed  as  a  model,  yet,  for  the  reasons 
pointed  out  by  Mr.  Justice  Bennett  I  am  entirely 
satisfied  that  the  defendant  was  not  prejudiced  at 
all.  It  is  always  dangerous,  in  the  view  of  the 
writer,  for  the  trial  judge  to  attempt  to  urge  upon 
the  jury  the  importance  of  an  agreement.  No  per- 
son realizes  any  more  than  does  a  juror  that  it  is 
important  that  the  jurors  agree.  Whenever  the  trial 
judge  does  enter  into  the  subject  at  all  there  is 
always  an  accompanying  risk,  unless  great  care  is 
used,  of  saying  something  which  might  be  harmful 
to  one  of  the  parties. 

I  I  concur  with  Mr.  Justice  Bennett  in  both  the  rea- 
soning employed  by  him  and  the  conclusions  reached 
by   him   concerning   the   remaining   assignments    of 

error.    The  judgment  should  be  aflBrmfed. 

Johns,  J.,  concurs. 

BUENETT,  J.,  Dissenting.— The  defendant  was 
indicted  for  murder  in  the  second  degree,  conmiitted 
by  killing  Joseph  McDonald  Stewart.  The  homicide 
involved  seemed  to  have  resulted  from  a  dispute 
about  laying  out  a  county  road  through  the  land 
of  the  defendant.  The  highway  in  question  ran 
through  the  defendant's  premises  from  west  to 
east.  The  claim  of  the  prosecution  is  that  some- 
one had  been  laying  up  a  rail  fence  across  the 
supposed  road  on  the  east  and  west  boundaries  of 
the  defendant's  land.    It  is  in  evidence  that  the  road 
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supervisor  had  thrown  down  the  fence  several  times ; 
that  each  time  it  was  put  up,  again,  and  that  on  the 
evening  in  question,  October  29,  1917,  the  friends  of 
the  road,  including  the  supervisor,  had  arranged  to 
watch  the  gaps  in  the  fence  on  each  side  of  the  de- 
fendant's land  in  order  to  identify  the  party  who 
closed  them.  Two  men,  Button  and  Jackson,  ac- 
companied by  the  wife  of  the  latter,  went ,  in  an 
antomobile  to  a  point  about  400  steps  from  the  west 
gap,  where  the  men  left  the  car  and  went  toward  the 
opening  in  the  fence  where  the  road  went  through. 
As  th^y  approached,  they  saw  someone  laying  up  the 
rails.  They  then  returned  to  th6  car  and  drove  it 
up  to  a  point  near  the  gap,  where  the  two  men  got 
ont  and  advanced  through  the  gap  and  along  the 
fence  inside  the  defendant's  inclosure,  away  from 
the  disputed  road,  when  they  saw  a  dark  object  far- 
ther down  the  fence.  As  they  approached,  it  proved 
to  be  a  man,  who  pointed  a  gun  first  at  Dutton  and 
then  at  Jackson.  They  both  retreated  and  left  in 
the  automobile.  Neither  of  them  was  able  to  iden- 
tify the  man  they  saw. 

Soon  after  this  the  decedent  was  killed  at  a  point 
about  119  feet  outside  of  the  defendant's  premises 
on  the  east  side,  measured  from  the  opening  in  the 
fence  at  that  point.  The  evidence  tends  to  show 
that  the  decedent  was  concealed  behind  a  tree.  Pur- 
suant to  the  arrangement  he  had  gone  there  to  watch 
the  gap  in  the  fence.  It  was  expected  that  a  man 
named  Patrick  would  accompany  him,  but  for  some 
reason  Patrick  could  not  be  present  and  the  decedent 
was  there  alone.  He  was  armed  with  a  pistol. 
There  were  powder-marks  on  the  tree,  as  if  a  shot 
had  been  fired  from  behind  it  toward  the  fence.  A 
pistol  bullet  was  found  in  one  of  the  fence  rails 
south  of  the  gap,  as  if  fired  from  the  direction  of 
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the  tree  behind  which  the  decedent  was  xjoncealed. 
Substantially,  the  defendant's  version  of  the  affray 
was  that  he  was  walking  along  the  east  line  inside 
his  premises  from  the  north  to  the  south  and  had 
^ot  a  little  south  of  the  line  of  the  road  when  some- 
one fired  two  shots  toward  him  from  the  direction  of 
this  tree.  He  then  raised  his  gun  quickly  and  fired 
two  shots,  and  moved  a  few  feet  farther  south  along 
the  fence,  when  a  third  shot  came  from  the  direction 
of  the  tree  and  struck  the  rail  near  him.  He  says 
that  he  took  a  few  steps  farther  south,  got  down 
behind  the  fence,  pointed  his  gun  through  the  fence 
and  fired  a  shot  at  a  dark  object  alongside  of  the 
tree,  when  the  decedent  fell  and  ** hollered,**  and  the 
defendant  got  up  and  left  the  scene. 

The  jury  retired  about  4  o'clock  in  the  afternoon 
and  at  11:25  that  night  it  returned  for  further  in- 
structions on  self-defense  and  some  of  the  testimony 
was  read  to  it  at  its  request  by  the  official  reporter. 
Among  the  instructions  given  to  the  jury  before  it 
retired,  and  repeated  when  it  returned,  was  the 
following : 

*'The  law  regards  human  life  as  the  most  sacred 
of  all  interests  committed  to  its  protection,  and  there 
can  be  no  setting  up  of  self-defense,  unless  the  neces- 
sity of  taking  human  life  is  actual,  present,  urgent, 
unless,  in  a  word,  the  taking  of  his  adversary's  life 
is  the  only  reasonable  resort  of  the  party  to  save 
his  own  life  or  his  person  from  deadly  harm  or 
severe  calamity  felonious  in  its  character,  or  from 
all  of  the  circumstances  he  had  reasonable  ground  to 
believe  his  life  or  person  was  in  such  grave  danger." 

This  instruction  was  erroneous,  among  other 
things  in  that  it  required  the  danger  to  be  one  of 
deadly  or  fatal  harm  or  felonious  in  its  character. 
A  man's  life  may  be  endangered  by  an  act  not  felo- 
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sious  in  its  nature.  It  is  not  essential  that  his 
assailant  be  or  appear  to  be  in  the  act  of  committing 
a  felony  upon  him.  If  the  conduct  of  his  assailant 
either  actually  or  apparently  puts  the  defendant  in 
imminent  danger  of  death  or  great  bodily  harm,  it 
is  no  concern  of  his  with  what  intent  the  assailant  is 
acting.  For  instance,  an  insane  person  is  incapable 
of  committing  a  felony,  being  unable  to  form  a  felo- 
nious intent;  yet  one  attacked  by  such  a  demented 
person  would  have  the  right  in  the  presence  of  real 
or  apparent  danger  of  death  or  great  bodily  harm 
at  his  hands,  to  kill  the  assailant  in  self-defense  if 
necessary  to  repel  the  attack.  In  case  of  common 
calamity  where  there  is  a  question  of  which  of  two 
persons  shall  survive,  it  is  not  felony  for  either  to 
preserve  his  own  life  by  sacrificing  that  of  the  other, 
as,  for  instance,  in  shipwreck  where  the  only  plank 
will  support  but  one  person  and  two  struggle  for  it, 
either  has  the  right  to  defend  his  own  life  by  killing 
t&e  other,  although  there  is  no  felony  present  in  the 
transaction.  One  would  have  a  right  to  defend  him- 
self even  against  a  child  armed  with  a  pistol  an^ 
about  to  shoot  him. 

In  State  v.  Keasling,  74  Iowa,  528  (38  N.  W.  397), 
substantially  the  same  instruction  was  given  that  is 
here  under  consideration,  and  the  court  said  that  it 
was  erroneous,  specifying  that: 

**  Under  it  the  right  to  take  life  or  to  resort  to  the 
use  of  a  deadly  weapon  in  the  resistance  of  an  as- 
sault is  made  to  depend  on  whether  the  assault  is  in 
fact  felonious,  and  the  danger  actual  and  urgent. '  ^ 

In  State  v.  Clark,  134  N.  C.  698  (47  S.  E.  36), 
practically  the  same  question  was  before  the  court. 
The  decedent  had  attacked  one-  Miller  with  a  knife. 
The  defendant  interposed,  when  the  decedent  turned 
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upon  him.  The  court  thus  instructed  the  jury,  modi- 
fying the  request  of  the  ciefendant  as  noted  in 
brackets  below: 

*'If  the  jury  believe  from  the  evidence  that  the 
deceased  was  engaged  in  a  difficulty  with  Asa  Miller 
and  was  attempting  to  cut  said  Miller  with  his  knife^ 
in  the  presence  of  the  defendant  [and  the  deceased' 
waft  then  capable  of  executing  such  a  purpose],  it 
was  his  duty  to  endeavor  to  suppress  and  prevent 
the  same,  and  if  in  attempting  to  do  so  the  deceased 
left  off  his  difficulty  with  Miller  and  made  upon  the 
defendant  with  a  drawn  knife  in  such  manner  as  to 
cause  the  defendant  to  [reasonably]  apprehend,  and 
te  did  [actually]  apprehend,  that  he  was  about  to 
be  slain,  or  to  receive  enormous  bodily  harm,  then 
the  defendant  had  a  right  to  stand  his  ground  and, 
if  necessary,  to  take  the  life  of  the  deceased  without 
retreating  [provided  the  assault  made  upon  the  de- 
fendant was   felonious   or  with  felonious   intent]/' 

After  various  other  adverse  comments  upon  the 
proviso  in  the  last  clause,  the  court  said: 

**Biit  the  addition  to  the  defendant's  prayer  for 
instructions  was  in  itself  erroneous.  It  was  not 
necessary  that  the  assault  upon  the  defendant  should 
have  been  felonious  or  committed  with  a  felonious 
intent. ' ' 

In  McKinney  v.  Commonwealth,  26  Ky.  Law  Eep. 
565  (82  S.  W.  263),  the  trial  judge  had  instructed 
the  jury  that,  ''One  may  lawfully  defend  his  home 
from  the  willful  assault  of  another.  *'  The  plain 
effect  of  the  word  ''willful''  in  this  excerpt  was  to 
bind  the  defendant  by  the  intent  with  which  the  dece- 
dent acted,  and  not  to  allow  the  defendant  to  rely 
upon  the  decedent's  act  without  reference  to  his  in- 
tent. In  other  words,  when  worked  out  to  its  logical 
analysis,  the  teaching  of  the  instruction  was  that 
before  a  defendant  may  slay  his  antagonist,  the  lat- 
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ter  must  not  only  have  done  or  be  about  to  do  a 
wrongful  act  to  the  defendant  capable  of  producing 
his  death  or  great  bodily  harm,  but  must  also  dis- 
close a  criminal  intent  coupled  with  the  act  so  as  to 
make  it  amount  to  a  felony.  Here  follows  the  com- 
mentary of  the  Kentucky  Court  of  Appeals,  speak- 
ing by  Mr.  Justice  O'Beab: 

"It  was  not  incumbent  upon  one  so  assaulted  to 
ascertain  whether  the  assault  was  willful  or  not  be- 
fore he  could  lawfully  exercise  his  right  of  self- 
defense  or  of  protecting  his  family.  The  fact  that 
the  assault  was  violent,  or  reasonably  appeared  to 
put  him  or  some  member  of  his  family  in  danger  of 
losing  his  life  or  of  great  bodily  harm,  raised  his 
right  to  defend  himself  or  those  of  his  home  from 
the  real  or  apparent  danger.  The  word  'willful' 
should  have  been  omitted  from  the  clause  quoted/' 

State  V.  Robinson,  143  La.  543  (78  South.  933), 
was  a  homicide  case  in  which  the  jury  was  instructed 

thus: 

"Before  such  a  person  as  I  have  described  can 
reasonably  and  honestly  entertain  this  apprehension 
of  danger  to  his  life,  or  great  bodily  harm,  there 
must  be  what  the  law  calls  an  'overt  act,  amounting 
to  a  felonious  assault,'  on  the  part  of  the  person 
killed,  directed  against  the  body  of  the  person  doing 
the  killing." 

Ruling  on  this  instruction  adversely,  the  Supreme 
Court  of  Louisiana  adopted  as  its  own  the  argugient 
of  the  defendant's  counsel  as  follows: 

"Under  the  decisions  it  was  not  necessary  for  the 
overt  act  to  amount  to  a  felonious  assault.  For 
there  to  be  a  felonious  assault,  the  person  perpetrat- 
ing it  must  have  intended  a  felony,  while  it  is  the 
law  that  he  may  have  intended  no  harm  at  all.  It  is 
not  what  the  person  assaulting,  or  apparently  as- 
saulting, intends  that  controls,  but  what  the  act  he 
does,  token  in  consideration  with  facts  which  had 
preceded,  caused  the  defendant  to  believe  deceased 
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intended,  and  which  gave  him  the  righi  to  so  believe, 
that  controls.  Jt  might  well  be  that  deceased  com- 
mitted no  assault  at  all,  and  that  he  did  not  intend 
to  comnait  any,  and  yet  such  facts  could  exist  as 
would  give  the  defendant  the  right  to  have  taken  his 
life. 

'*In  the  case  of  State  v.  Rideau,  116  La.  247  (40 
South.  691),  an  uncle  had  threatened  the  life  of  his 
nephew  the  day  before.  The  next  morning  he  en- 
tered the  bedrooril  of  his  nephew,  who,  without  a 
word,  shot  him  as  he  entered.  Defendant  offered  to 
prove  the  desperate  character  of  his  uncle  and  previ- 
ous threats,  but  these  were  excluded  on  the  ground 
that  there  was  no  overt  act.  This  court  said  enter- 
ing another  man's  sleeping-room  may  be  a  friendly 
or  a  deadly  act  according  to  circumstances. 

**  Referring  to  his  entering  the  room  the  court 
said,  'We  think  it  was  a  hostile  demonstration.' 
Deceased  had  a  trunk  in  the  room,  and  it  could  have 
been  that  he  was  entering  to  get  something  out  of 
the  trunk.  But  the  intention  of  the  deceased  is  not 
the  test.  The  test  is  what  the  defendant  believed, 
and  what  the  act  of  deceased  gave  him  to  believe." 

The  following  cases  are  instructive  in  considera- 
tion of  the  principle  that  the  real  or  apparent  dan- 
ger which  a  defendant  may  resist  even  imto  the 
death  of  his  antagonist,  if  reasonably  necessary,  or 
apparently  so,  need  not  in  all  cases  amount  to  a  fel- 
ony: State  V.  Sloan,  22  Mont.  293  (56  Pac.  364); 
Bitchey  v.  People,  23  Colo.  314  (47  Pac.  272,  384) ; 
Bogers  v.  State,  60  Ark.  76  (29  S.  W.  894,  46  Am.  St. 
Rep.  154,  31  L.  R.  A.  465) ;  State  v.  Bowling,  3  Tenn. 
Cas.  110;  State  v.  Bartlett,  170  Mo.  658  (71  S.  W. 
148,  59  L.  R.  A.  756) ;  State  v.  Gray,  43  Or.  446  (74 
Pac.  927);  Hill  v.  State,  94  Miss.  391  (49  South. 
145). 

The  jury  might  well  have  believed  from  the  in- 
struction under  consideration  in  the  instant  case  that 
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before  acquittiBg  the  defendant  it  was  necessary  to 
impute  to  the  decedent  the  actual  or  apparent  pur- 
pose to  commit  a  felony,  as  distinguished  from  a 
mere  misdemeanor,  whereas  the  defendant  is  not  to 
be  bound  by  the  intent  of  the  deceased  necessary  to 
constitute  a  felony.  He  is  entitled  to  defend  himself 
against  real  or  apparent  danger  of  death  or  great 
bodily  harm,  whether  it  amounts  to  felony  or  not, 
and  irrespective  of  whether  or  not  his  assailant  has 
a  felonious  intent.  The  instruction  was  intrinsi- 
cally erroneous  in  these  respects. 

Neither  can  the  question  properly  or  justly  be 
ignored  as  academic.  We  have  no  right  to  assume 
as  a  fact  the  restrictive  alternative  that  the  decedent 
either  fired  in  self-defense  or  as  an  assault  upon  the 
defendant,  being  armed  with  a  dangerous  weapon. 
It  is  possible  that  his  design  was  only  to  frighten 
the  defendant,  which  would  not  be  felonious.  At 
any  rate,  the  jury  could  put  that  construction  on  his 
wild  shooting  and  the  defendant  is  entitled  to  it  as 
constituting  reasonable  ground  for  believing  himself 
in  danger  of  death  or  great  bodily  harm  within  the 
illustration  given  in  the  Self  ridge  case:  1  Horrigan 
ft  Thompson's  Cases  of  Self-defense,  1. 

After  having  repeated  the  charge  in  question, 
taken  from  the  original  instructions,  the  court  then 
addressed  the  jurors  as  follows,  before  they  were 
permitted  to  retire  the  second  time: 

**Now,  gentlemen,  I  have  read  to  you  the  instruc- 
tions on  self-defense  as  I  gave  .them  to  you  at  the 
time  I  instructed  you  before  and  I  think  I  have 
covered  all  of  the  instructions  upon  self-defense. 

**Now,  when  you  go  back  I  want  you  to  do  the 
best  you  can  to  harmonize  your  differences,  and  every- 
body remember  that  it  must  be  a  very  severe  strain 
upon  a  defendant  to  go  x  through  an  ordeal  of  this 
kind,  and  he  is  entitled  to  a  verdict,  whatever  it 
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shall  be,  and  it  is  also  important  that  the  state  shall 
have  a  verdict  as  we  "will  have  to  try  the  case  over 
agam  if  we  do  not  get  a  verdict,  and  I  want  you  to 
try  it  over  again,  and  I  want  you  to  try  not  to  lose 
your  tempers  and  try  your  best  to  harmonize-  your 
differences  and  everybody  try  to  do  right  and  to  do 
what  your  consciences  think  should  be  done  but  do 
not  get  stubborn  and  say  you  won't.  Sometimes 
jurors  get  tired  and  I  know  it  is  hard  to  ask  jurors 
to  do  this  work,  but  some  jury  will  have  to  solve 
this  and  so  I  will  ask  you  to  do  the  best  that  you 
can  to  solve  it.  Yoii  may  now  retire  with  the 
bailiflfs/' 

The  counsel  for  the  defendant  then  and  there 
excepted  to  thje  language  of  the  court.  The  jury 
very  soon  afterward  returned  a  verdict  of  guilty  of 
manslaughter  and  recommended  **  leniency  of  the 
court. ' ' 

In  the  case  of  State  v.  Ivanhoe^  35  Or.  150  (57 
Pac.  317),  the  jury,  having  been  in  consultation  all 
night,  was  sent  for  and  reported  that  it  could  not 
agree  upon  a  verdict.  The  court  sent  it  out  again 
after  addressing  it  as  follows: 

*'The  court  will  call  the  attention  of  the  jury  to 
the  fact  that  this  is  a  case  of  some  importance. 
There  has  been  a  great  deal  of  time  taken  up,  and 
the  case  will  have  to  be  decided  by  some  jury 
selected  the  same  way  you  have  been  selected,  and 
hear  the  same  evidence,  practically,  you  have  heard. 
And,  if  another  should  disagree,  it  would  have  to 
be  tried  again,  until  a  jury  agreed,  and  it  is  not 
reasonable  to  suppose  that  another  jury  could  arrive 
at  a  verdict  in  the  case  any  better  than  you  can.  It 
is  your  duty  to  agree,  if  you  conscientiously  can  do 
so.  You  should  -paj  proper  respect  to  the  opinions 
of  each  other,  and  listen  with  a  disposition  to  be  con- 
vinced by  each  other's  arguments.  In  this  manner 
you  may  be  able  to  determine  whether  any  opinion 
you  now  hold  is  justified  by  the  evidence.    A  proper 
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regard  to  the  judgment  of  other  men  will  often 
greatly  aid  ns  in  forming  our  own  judgments.  In 
many  of  the  relations  of  life,  it  becomes  a  duty  to 
conform  to  the  opinions  of  others,  when  it  can  be 
done  without  a  sacrifice  of  <Jonscientious  convictions. 
More  especially  is  this  a  duty  when  we  are  called  to 
act  with  others,  and  when  dfesent  on  our  part  may 
defeat  and  materially  affect  the  rights  of  third  par- 
ties. The  single  object  to  be  effected  is  to  arrive  at 
a  true  verdict,  and  this  can  only  be  done. by  delibera- 
tion, mutual  concessions,  and  a  due  deference  to  the 
opinions  of  each  other.  By  such  means,  and  such 
j  means  only,  in  a  body  where  unanimity  is  required, 
can  safe  and  just  results  be  attained;  and,  without 
that,  the  trial  by  jury,  instead  of  being  an  assistance 
or  essential  aid  in  the  administration  of  justice, 
would  become  a  most  effectual  obstacle  to  it.  Jurors 
should  carefully  and  patiently  canvass  all  the  evi- 
dence with  an  honest  and  conscientious  effort  to 
reconcile  any  differences  of  opinion  they  may  enter- 
tain of  the  truth  of  the  matter  in  issue.  Of  course, 
at  last,  each  juror  must  act  on  his  own  judgment — 
the  verdict  must  eventually  be  his  own  verdict;  and 
I  would  not  by  these  instructions  at  all  urge  any 
juror  to  violate  his  conscience,  or  to  agree  to  a  ver- 
dict other  than  he  eventually  believes  to  be  the  re- 
sult of  the  evidence,  beyond  a  reasonable  doubt.  I 
speak  of  these  matters  to  you  on  account  of  the  im- 
portance of  the  jury  arriving  at  a  verdict  in  this 
case.  And,  as  I  have  already  suggested  in  this  case, 
I  would  not  instruct  any  juror  to  violate  his  con- 
science in  reaching  a  verdict;  but,  in  determining 
whether  his  convictions  are  sustained  or  based  exclu- 
sively on  the  evidence,  he  has  a  right  to  consider  the 
opinions  of  other  jurors,  and  listen  to  their  construc- 
tion of  the  evidence,  as  well  as  his  own,  and,  if  he 
can  then  conscientiously  acquiesce  in  a  verdict  with 
the  other  jurors,  it  is  his  duty  to  do  so,  without  vio- 
lating any  conscientious  scruples  or  beliefs  he  may 
have  in  regard  to  the  guilt  or  innocence  of  the  party 
accused  of  the  offense." 
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The  .  only  distinction  to  be  /drawn  between  the 
language  of  the  two  trial  judges  is  that  in  the  in- 
stant case  the  instruction  is  more  condensed.  Other- 
wise the  one  here  under  consideration  is  substan- 
tially a  miniature  replica  of  the  former.  In  both 
cases  the  palpable  object  of  the  court  was  to  induce, 
if  not  compel,  a  verdict.  The  reasoning  of  Mr.  Jus- 
tice MooBE  in  the  Ivanhoe  case  leads  clearly  to  the 
conclusion  that  such  language  is  reversible  error. 
If  it  was  wrong  in  the  Ivanhoe  case,  constituting  the 
only  error  considered  by  the  court,  it  was  wrong  in 
the  present  instance.  If  it  was  right  to  reverse  the 
Ivanhoe  conviction  on  that  ground,  by  the  doctrine 
of  stare  decisis,  if  for  no  other  reason,  the  present 
conviction  should  be  overthrown.  The  majority  of 
the  court  in  the  recent  case  of  Olcott  v.  Eoff,  92  Or. 
462  (181  Pac.  466),  laid  great  stress  on  the  duty  of 
the  court  to  be  bound  by  precedent.  If  we  are  to 
regard  this  latest  deliverance  of  the  court  as  the 
law,  it  should  be  applied  in  the  instance  of  the  pres- 
ent defendant,  leading  to  a  reversal  of  the  conviction. 

In  State  v.  Bybee,  17  Kan.  462,  the  jury  had  delib- 
erated upon  its  verdict  several  hours  when  it  was 
brought  into  court  and  asked  if  it  had  agreed  upon 
a  verdict.  Having  anawered  in  the  negative,  the 
court  harangued  it  in  much  the  same  strain  that 
runs  through  the  present  remarks  to  the  jury  and 
those  in  the  Ivanhoe  case.  The  opinion  of  the  court 
on  appeal  was  delivered  by  Mr.  Justice  Breweb, 
afterward  a  member  of  the  Supreme  Court  of  the 
United  States.  The  trial  court  had  urged  the  jurors 
to  approach  the  case  in  a  spirit  of  mutual  concession 
and  forbearance  and  for  each  to  surrender  some  of 
his  own  ideas  and  opinions  to  what  might  seem  to 
be  an  overwhelming  sentiment  against  him,  finally 
using  this  illustration: 
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**You  should  bring  your  minds  together  like  the 
mixing  of  different  ingredients  by  an  apothecary, 
and  ascertain  what  is  the  product.'^ 

In  reversing  the  case,  Mr.  Justice  Bbbwbb  used 
this  language: 

"A  verdict  is  the  expression  of  the  concurrence  of 
individual  judgments,  rather  than  the  product  of 
mixed  thoughts.  It  is  not  the  theory  of  jury  trials, 
that  the  individual  conclusions  of  the  jurors  should 
be  added  up,  the  sum  divided  by  twelve,  and  the 
quotient  declared  the  verdict,  but  that  from  the  tes- 
timony each  individual  juror  shoula  be  led  to  the 
same  conclusion;  and  this  unanimous  conclusion  of 
twelve  different  minds,  is  the  certainty  of  fact 
sought  in  the  law.  Especially  is  this  true  in  crim- 
inal trials.  Here  should  no  thought  of  compromise 
be  tolerated.  Before  the  state  can  fairiy  demand  the 
conviction  and  punishment  of  an  alleged  criminal, 
the  twelve  jurors  should  each  be  led  from  the  testi- 
mony to  a  clear  conviction  of  his  guilt;  and  where 
six  jurors  believe  a  defendant  guilty  of  murder,  and 
six  believe  him  innocent  of  any  offense,  it  is  an  out- 
rage for  the  twelve  to  bring  in  a  compromise  ver- 
dict of  guilty  of  manslaughter.  We  fear  that  some- 
thing of  this  kind  occurred  in  this  case,  and  that  the 
charge  above  quoted  was  mainly  instrumental  in 
producing  this  result.  At  any  rate,  it  seems  to  us 
clear  that  such  would  be  the  tendency  of  those  in- 
structions; and  it  is  not  apparent  that  it  did  not 
have  that  effect.  For  this  error  the  judgment  must 
be  reversed,  and  the  case  remanded  with  instruc- 
tions to  grant  a  new  trial. '^ 

In  State  v.  Fisher,  23  Mont.  540  (59  Pac  919), 
after  an  extended  colloquy  between  the  court  and  the 
jurors,  respecting  the  rules  governing  the  jurors  in 
their  .consideration  of  the  testimony,  the  court  ad- 
dressed them,  calling  their  attention  to  the  expeiise 
of  the  trial,  and  said: 

**This  is  a  case,  gentlemen,  that  is  an  expensive 
case  for  tiie  county  to  try,  and  it  is  not  a  case  where 
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I  think  a  jury  ought  to  disagree  in.  They  either 
ought  to  find  this  man  guilty  of  murder  in  the  first 
degree,  or  they  ought  to  find  him  not  guilty.  Feel- 
ing as  I  do  about  the  matter,  I  do  not  see  any  reason 
why  a  jury  should  disagree  in  the  matter,  and  put 
the  county  to  a  large  expense,  although  I  don't  care 
to  force  any  man  against  his  conscience  to  agree  to 
a  verdict  which  he  does  not  believe  in.  Neverthe- 
less, if  he  can  be  persuaded  by  talking  with  his  fel- 
low-jurors as  to  the  guilt  or  innocence  of  this  de- 
fendant, so  that  they  all  may  agree,  I  should  much 
prefer  it.'* 

The  court  reversed  the  case  for  this  language  used 
by  the  trial  judge. 

In  State  v.  Place,  20  S.  D.  489  (107  N.  W.  829,  11 
Ann.  Cas.  1129),  the  utterance  of  the  court  to  the 
jury  was:    • 

*'You  will  have  to  agree  in  this  case,  for  I  will 
keep  you  together  until  you  do  agree/' 

This,  indeed,  is  stronger  language  than  that  being 
considered  in  the  instant  case,  and  led  to  a  reversal. 
But  the  language  of  the  court  in  its  opinion  applies 
even  to  thi,s  case: 

**  Within  the  limits  allowed  by  the  law  the  dis- 
charge of  such  duty  [that  of  the  jury]  is  as  import- 
ant and  should  be  as  free  from  coercion  as  are  the 
duties  imposed  upon  the  judge.  Neither  court  nor 
jury  is  responsible  for  the  conduct  of  the  other  while 
acting  in  its  own  legitimate  province.'* 

In  People  v.  Engle,  118  Mich.  287  (76  N.  W.  502), 
under  circumstances  similar  to  those  of  the  present 
litigation,  the  court  advised  the  jurors  to  try  to  be 
persuaded  instead  of  trying  to  persuade  their  fel- 
lows. Within  an  hour  afterward,  the  jury  returned 
a  verdict  of  guilty,  recommending  leniency.  The 
conduct  of  the  court  was  held  to  be  erroneous.  See, 
also,  State  v.  Chambers,  9  Idaho,  673  (75  Pac.  274), 
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where  the  court  reminded  the  jurors  of  the  great  ex- 
pense of  the  trial,  admonished  them  to  meet  in  a 
spirit  of  investigation,  to  try  to  get  together  and  not 
have  too  much  pride  in  their  individual  opinions,  and 
the  case  was  reversed  because  of  such  remarks,  the 
court  citing  the  Ivanhoe  case  from  the  Oregon  Re- 
ports. Another  precedent  to  the  same  effect  is  State 
V.  Shumcm,  106  S.  C.  150  (90  S.  E.  596). 

In  addition  to  its  coercive  effect  upon  the  jury, 
the  admonition  was  also  erroneous  in  that,  after 
twice  urging  the  jurors  to  *^  harmonize  your  differ- 
ences,'^ the  judge  told  them  to  **do  what  your  con- 
sciences think  should  be  done,  but  do  not  get  stub- 
bom  and  say  you  won't.*' 

In  Rugenstein  v.  Ottenkeimer,  70  Or.  600  (140  Pac. 
747),  the  language  of  the  charge  was  in  part  as  fol- 
lows: 

**Now,  gentlemen,  take  the  facts  in  this  case — do 
what  is  right  between  the  plaintiff  and  the  defendant 
here,  without  regard  to  anything,  except  as  your  own 
conscience  dictates  it  to  you,  under  the  evidence  and 
under  the  rules  of  law  as  I  have  given  them  to  you./ ' 

A  judgment  for  the  plaintiff  was  reversed  because 
of  this  language,  and  the  precedent  has  never  been 
questioned  since.  There,  the  statement  made  refer- 
ence to  the  law  and  the  evidence  as  an  accompani- 
ment to  the  dictates  of  conscience.  In  the  instant 
case  the  decision  is  placed  exclusively  upon  **what 
yonr  consciences  think  » should  be  done. ' '  The  only 
issue  or  ** difference"  to  be  considered  in  the  deliber- 
ations of  the  jury  was  the  guilt  or  innocence  of  the 
defendant.  The  jurors'  own  differences  had  no  place 
in  the  matter.  With  many,  if  not  most,  men,  con- 
science is  but  a  euphemism  for  prejudice  and  is  not 
the  formula  for  the  determination  of  an  issue  of  fact 
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in  judicial  proceedings.  The  law  of  the  land  and 
the  evidence  constitute  the  standard  by  which  the 
accused  must  be  judged  and  his  liberty  ought  not  to 
be  committed  to  the  so-called  conscience  of  his  triers. 
Practically,  the  court  told  the  jury  to  return  a  **gen- 
eral  principles"  verdict.  The  direction  to  harmonize 
individual  differences  can  mean  nothing  else  than  an 
invitation  to  a  compromise  verdict,  which  Mr.  Justice 
Breweb  so  properly  denounced  as  an  outrage. 

Aside  from  precedent,  and  on  principle,  the  lan- 
guage of  the  Circuit  Court  should  lead  to  a  reversal 
of  the  case.  The  statute  lays  down  the  limits  of  the 
cpurt's  duty  thus: 

'*In  charging  the  jury,  the  court  shall  state  to 
them  alj  matters  of  law  which  it  thinks  necessary  for 
their  information  in  giving  their  verdict,  but  it  shall 
not  present  the  facts  of  the  case,  but  shall  inform 
the  jury  that  they  are  the  exclusive  judges  of  all 
questions  of  fact'^  Section  139,  L.  0.  L. 

It  is  the  exclusive  province  of  the  court  to  de- 
clare to  the  jury  the  law  of  the  case.  The  latter 's 
function  of  declaring  the  fact  after  considering  the 
testimony  is  equally  exclusive  and  the  court  has  no 
right  to  say  anything  to  it  at  any  stage  of  the  in- 
structions, much  less  after  its  deliberations  have  be- 
gun, calculated  to  hasten  or  retard  the  discharge  of 
its  duty.  When  the  judge  does  so  he  interferes  with 
the  prerogative  of  the  jury  in  an  unwarranted  man- 
ner. He  goes  beyond  his  function  of  declaring  the 
law  and  undertakes  to  influence  the  declaration  of 
the  fact.  No  principle  of  law  is  involved  in  such  a 
lecture  and  jurors  are  not  under  the  tutelage  of  the 
judge.  Like  him,  they  are  for  the  time*  being  com- 
ponent parts  of  the  tribunal,  charged  with  the 
execution  of  the  law.  Whether  or  not  the  jury 
stated  to  the  court  that  it  was  unable  to  agree  does 
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not  affect  the  principle.  What  was  said  in  either 
case  had  a  tendency  to  force  a  decision.  Coupling 
an  erroneous  instruction  on  self-defense  with  the 
address  urging  the  jury  to  a  verdict  in  the  terms 
stated,  followed  as  it  was  by  what  was  evidently  a 
compromise  verdict,  was  prejudicial  to  the  defendant. 
Another  assignment  of  error  is  predicated  upon 
alleged  misconduct  of  the  district  attorney  in  his 
argument  to  the  jury.  As  stated,  the  court  admitted 
the  testimony  of  two  witnesses,  Button  and  Jackson, 
to  the  effect  that  the  same  evening  but  before  the 
homicide  in  question,  they  were  on  watch  near  the 
western  boundary  of  the  defjgndant's  land  and  saw 
a  man  laying  up  some  rails  across  the  alleged  county 
road,  who  disappeared  as  they  drove  up  in  their 
antomobile,  and  that  when  they  left  the  car,  went  in- 
side the  Butler  premises  and  proceeded  south  along 
the  fence,  a  man  rose  up  from  the  fence  comer  and 
leveled  a  gim  upon  them,  whereupon  they  retreated. 
It  will  also  be  recalled  that  the  homicide  occurred 
near  the  east  boundary  of  the  defendant's  premises. 
It  is  charged  that  in  the  argument  to  the  jury  the 
district  attorney  used  this  language: 

**You  can't  get  away  from  the  fact  that  Bill  Butler 
shot  that  boy  in  cold  blood;  the  fact  that  he  was 
down  in  the  other  end  with  a  Winchester,  a  fact  as- 
serted by  Dutton  and  Jackson." 

The  defendant  claims  that  his  counsel  made  the 

following  objection  at  this  point: 

"If  your  honor  please,  defendant  objects  to  the 
argument  of  the  district  attorney.  Neither  Dutton 
nor  Jackson  testified  that  defendant  was  at  the  west 
side  of  his  field  that  night.  The  fact  that  defendant 
did  not  testify  while  on  the  witness-stand  that  he 
was  not  at  the  west  side  of  his  field  that  night  is 
not  an  admission  that  he  was  there.  There  was  no 
evidence  that  defendant  pulled  a  gun  on  Dutton  or 
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Jackson.  I  object  to  all  the  argument  of  the  district 
attomej^  and  ask  the  court  to  instruct  the  jury  to 
disregard  same  and  that  defendant  did  not  admit 
that  he  was  at  the  west  side  of  the  field  that  night, 
and  that  there  was  no  evidence  that  defendant  pulled 
a  gun  on  Button  or  Jackson  and  that  neither  Button 
nor  Jackson  testified  that  defendant  was  at  the  west 
side  of  his  fence  that  night." 

It  is  also  claimed  on  the  part  of  the  defendant 
that  in  ruling  upon  the  objection  the  court  used  this 
language : 

**Well,  it  doesn't  make  any  difference  anyway,  the 
jury  are  half  asleep  and  if  you  don't  find  the  de- 
fendant was  down  there  at  the  west  end  of  the  fence 
that  night,  why  you  won't  have  to  consider  it" 

— and  that  the  defendant  excepted  to  the  ruling  at 
the  time.  This  matter  is  not  in  the  bill  of  excep- 
tions signed  by  the  trial  judge,  but  appended  thereto 
is  the  affidavit  of  a  stenographer  who  took  down- the 
addtess  of  the  prosecuting  attorney,  to  the  effect 
that  the  district  attorney  used  th^  language  in  ques- 
tion; that  the  defendant's  counsel  made  the  objection 
stated  and  that  the  court  made  the  ruling  mentioned, 
to  which  the  defendant's  counsel  excepted.  The  affi- 
davit of  defendant's  counsel  is  also  appended,  to  the 
same  effect,  and  these  two  are  corroborated  by  the 
affidavit  of  a  third  deponent  in  substantially  the 
same  terms.  As  to  the  stenographer,  the  clerk  of 
the  court  certifies  that  he  believes  her  **to  be  a  com- 
petent stenographer  and  a  respectable  and  disin- 
terested party,  unless  the  fact  of  being  employed  by 
the  defendant's  attorney  would  render  her  an  in- 
terested party."  As  to  the'  third  affiant,  the  clerk 
certifies : 

'*I  believe  the  affiant  to  be  a  respectable  party. 
But  I  do  not  wish  to  certify  that  affiant  is  disinter- 
ested, for  the  reason  that  she  and  the  other  mem- 
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bers   of   the   family  have   followed   the   case   quite 
closely  and  they  were  called  as  witnesses/^ 

There  are  no  aflSdavits  in  the  record  in  opposition 
to  those  already  mentioned.  Section  170,  L.  0.  L., 
reads  thus: 

**The  point  of  exception  shall  be  particularly 
stated,  und  may  be  delivered,  in  writing,  to  the 
judge,  or  entered  in  his  minutes,  or  taken  down  by 
an  official  stenographer,  or  by  any  competent  stenog- 
rapher, at  the  time  it  is  made,  and  at  the  time 
or  afterwards,  be  corrected  until  made  conformable 
to  the  truth.  If  an  objection  is  made  to  any  ruling 
of  the  court  in  the  progress  of  a  trial,  and  the  truth 
of  the  statement  thereof  is  not  agreed  upon  beween 
the  counsel  and  the  court,  the  counsel  may  verify  his 
statement  thereof  by  his  own  oath  and  that  of  two 
respectable  and  disinterested  persons,  or  by  his  own 
oath  and  that  of  the  stenographer  who  took  the  same 
down,  and  file  the  same  as  an  exception  to  the  rul- 
ing objected  to.  Such  statement  must  be  filed  within 
ten  days  of  the  time  that  the  objection  is  made,  if 
the  court  at  the  time  the  objection  is  made  refuses 
the  exception;  and  if  tiie  disagreement  does  not 
arise  until  the  time  of  the  settling  of  the  bill  of 
exceptions,  then  the  said  statement  may  be  made  and 
filed  within  ten  days  of  that  time,  and  not  otherwise. 
[  Within  ten  days  thereafter  the  adverse  party  may 

f  file  a  statement  of  objection  as  prepared  or  approved 

by  the  court,  together  with  the  affidavits  of  not  more 
than  three  respectable  and  disinterested  persons,  or 
the  affidavits  of  himself  and  the  stenographer  who 
took  the  same  down,  concerning  the  truth  or  falsity 
of  the  statement  of  the  exception  as  filed  by  the 
counsel,  and  prepared  or  approved  by  the  court. 
Each  statement  of  the  exception,  and  all  affidavits 
concerning  either  of  them  when  filed  as  herein  re- 
quired, shall  be  deemed  a  part  of  the  record  of  the 
cause,  and  upon  an  appeal  or  review,  the  appellate 
court  must  first  ascertain  therefrom  the  truth  of  the 
matter  as  far  as  possible,  and  then  determine  the 
law  arising  thereon.    The  court  must  allow  the  coun- 
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sel  a  reasonable  time  to  procure  the  verification  of 
his  statement  as  herein  required;  and  all  affidavits 
of  said  persons  shall  be  taken  by  the  clerk  of  the 
court,  who  must  certify  thereon,  if  he  is  satisfied  of 
the  fact  that  the  person  is  respectable  and  disinter- 
ested. *  * 

Arguendo  the  majority  opinion  urges  that  a  dis- 
pute is  not  apparent  concerning  the  subject  matter 
of  the  bill  of  exceptions  so  as  to  call  for  the  sworn 
statement  by  counsel  for  the  defense  and  other  per- 
sons mentioned  in  the  statute.  Throughout  the 
original  bill  before  us  are  erasures  of  the  phrase 
**  exception  taken  and  allowed, ''  and  the  typewriting 
of  the  document  is  not  uniform,  indicating  that  pages 
were  rewritten  and  inserted  before  it  received  the 
official  signature  of  the  trial  judge.  All  this  tends 
to  show  that  the  judge  and  defendant's  counsel  were 
not  in  accord  about  the  frame  of  the  bill  at  the  time 
it  was  settled.  The  dispute  must  have  arisen  then 
on  August  10,  1918,  the  date  of  the  settlement  of  the 
bill.  The  affidavits  were  filed  on  the  seventeenth  of 
the  same  month,  within  the  ten  days  allow;ed  by  stat- 
ute. Nay,  more;  although  the  objectionable  speech 
of  the  public  prosecutor  and  the  ruling  of  the  court 
thereon  are  set  out  at  large  in  the  brief  for  the  de- 
fendant they  are  not  challenged  in  the  brief  of  the 
prosecution.  Under  such  circumstances  it  ill  becomes 
this  court  to  say  in  effect  that  the  question  is  not  be- 
fore us.  In  that  respect  we  ought  not  to  assume  to 
be  wiser  than  counsel  for  the  state. 

The  contention  is  made  that  there  is  no  evidence 
that  the  stenographer  is  competent  and  allusion  is 
made  to  what  is  styled  the  fragmentary  report  of 
the  district  attorney's  address  to  the  jury.-  It  is 
barely  possible  that  in  the  hurry  and  excitement  of 
a  closely  contested  murder  case  the  diction  of  the 
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prosecutor  may  not  have  been  perfectly  clear  and 
coherent.  It  may  be,  too,  that  an  absolutely  ver- 
batim report  of  his  language  throughout  his  speech 
under  such  circumstances  would  not  read  so  well  as 
the  orations  of  Webster,  Everett  or  Calhoun,  who 
spoke  after  careful  preparation.  It  is  not  impossible 
that  the  fragmentary  language  in  the  early  part  of 
the  address  is  due  to  the  speaker  rather  than  the 
reporter.  The  contention  on  that  point  may  be  dis- 
missed by  reference  to  the  certificate  of  the  clerk, 
which  states  that  the  stenographer  in  question  is 
both  competent  and  respectable. 
In  making  up  the  document  necessary  to  present 
'  his  case  on  appeal  the  defendant  is  not  irrevocably 
bound  by  the  report  of  the  official  stenographer,  the 
appointee  of  the  judge  whose  rulings  are  drawn  in 
question.  The  statute  gives  the  defense  the  benefit 
of  the  report  of  any  competent  stenographer.  It 
does  not  prescribe  a  standard  of  competency.  We 
have  then  before  us  the  affidavits  mentioned,  which 
I  the  statute  says  **  shall  be  deemeB  a  part  of  the  rec- 

!  ord.'*    Under  this  mandate  of  the  Code  we  cannot 

exclude  them.    It  is  true,  the  clerk  while  certifying 
that  the   stenographer  is  competent  and  that  both 
she  and   Miss  Beiberstadt,  another  affiant,   are   re- 
I  spectable,  does  not  state  unreservedly  that  they  are 

fisinterested.  The  statute  does  not  make  his  cer- 
tificate indispensable  to  the  competency  of  such 
affidavits.  His  qualifying  reservations  only  affect 
the  weight  to  be  given  to  those  sworn  statements. 
But,  whether  the  two  affiants  besides  defendant's 
counsel  are  disinterested  or  not,  we  have  the  alterna- 
tive showing  of  counsel's  affidavit  and  that  of  the 
stenographer  who  took  down  the  language  of  the  dis- 
trict attorney. 
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Trial  judges  are  human  beings,  subject  to  pride 
of  opinion  and  often  to  an  ambition  to  make  a  good 
record  of  aflSrmances  on  appeals  from  their  deci- 
sions. This  statute  is  remedial  in  its  nature,  de- 
signed to  give  relief  in  cases  where  disputes  about 
bUls  of  exceptions  arise  between  fallible  judges  and 
fallible  coubsel.  In  the  instant  case,  without  making 
any  imputation  against  the  trial  judge  Whose  stand- 
ing as  a  man  and  a  jurist  is  sa  excellent,  it  is  enough 
to  say  •  that  the  question  of  the  misconduct  of  the 
district  attorney  is  in  the  record  for  our  decision 
and  no  amount  of  special  pleading  or  quibbling  can 
rightly  take  it  out.  On  the  merits  of  this  branch  of 
the  case  we  are  confronted  with  three  affidavits  upon 
which,  if  false,  perjury  can  be  predicated.  There 
is  nothing  whatever  to  oppose  them.  Neither  the 
judge  nor  the  district  attorney,  nor  any  respectable 
and  disinterested  person  furnishes  any  sworn  state- 
ment to  the  contrary.  The  *  Code  says  that  from 
such  affidavits  we  must  determine  the  truth  of  the 
matter.  The  official  bill  of  exceptions  is  neither  all 
sufficient  nor  self-sustaining.  It  is  laid  aside  in  the 
settlement  of  the  dispute  about  its  accuracy.  As  the 
law  declares,  we  must  ascertain  the  truth  from  the 
affidavits.  On  the  objectionable  language  of  the  dis- 
trict attorney,  the  objection  of  the  defendant's  coun- 
sel and  the  ruling  of  the  court  thereon,  these  sworn 
statements  are  clear  and  explicit.  To  refuse  to  give 
them  effect  is  to  shut  our  eyes  against  the  undis- 
puted record  and  it  would  belittle  the  intelligence 
of  the  trial  judge  to  intimate  that  the  objection  of 
defendant's  counsel  is  too  complicated  to  present  to 
the  Circuit  Court  the  question  involved. 

Since  there  is  no  contrary  showing,  that  made  by 
the  defendant  as  to  the  exception  must  be  taken  as 
true.    Attached  to  the  bill  of  exceptions  is  a  com- 


May,  1920.]  State  t^.  BuTLsat.  281 

plete  report  of  all  the  testimony  in  the  case.  On 
direct  examination  the  witness  Button  testified  to  the 
presence  of  a  man  near  the  gap  in  the  fence  at  the 
west  boundary  of  the  defendant's  land,  but  did  not 
pretend  to  say  who  the  man  was,  'although  he  was 
within  15  feet  of  him  and  the  moon  was  shining 
brightly.    On  cross-examination  he  testified  thus: 

"Q.  Mr.  Button,  are  you  acquainted  with  the  de- 
fendant? 

''A.  Yes,  sir. 

**Q.  How  long  have  you  known  himt 

*'A.  Oh,  I  say  four  years  anyhow,  and  maybe  a 
little  longer. 

"Q.  Did  you  see  him  frequently  t 

"A.  Yes,  sir. 

**Q.  How  often  about,  would  you  see  himt 

*'A.  Oh,  sometimes  every  day;  he  has  worked  for 
me  on  the  road,  him  and  his  boys  and  all  three  of 
them. 

''Q.  Could  you  recognize  his  boys  from  their  ap- 
pearance T  ^  \ 

''A.  Yes.    Yes,  I  know  him. 

*'Q.  Well,  in  fact,  you  are  very  well  acquainted  with 
him,  aren't  you! 

"A.  Yes,  sir. 

"Q.  Well,  who  was  it  that  you  saw  there  that 
night  at  the  fence! 

*'A.  Oh,  I  don't — ^I  coxdd  not  say, 

*'Q.  You  don't  know! 

*'A.  No,  sir,  I  don't  know,    I  could  not  say.*' 

The  witness  Jackson  testified  in  similar  strain 
about  the  presence  of  a  man  at  the  point  mentioned. 
On  direct  examination  he  testified  thus: 

"Q.  Do  you  know  this  defendant,  W.  E.  Butler! 
'*A.  I  don't  know  as  I  ever  met  him." 

And  on  cross-examination  he  gave  the  following 
testimony : 

**Q.  Where  was  this  man  you  have  been  testify- 
ing about  when  you  first  saw  him! 
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^*A.  I  don't  know  what  you  mean. 
*'Q.  Well,  this  man  with  a  gun,  isn't  that  what 
you  have  been  testifying  about! 
^^A.  Yes. 

**Q.  Where  was  he! 
**A.  When  I  first  saw  him! 
*'Q.  Yes. 

**A.  He  was  in  the  fence. 
*'Q.  Who  was! 
*'A.  I  don't  know. 

Judged  by  the  official  data  in  the  record,  the  dis- 
trict attorney  was  in  error  in  his  statement  to  the 
jury  that  Button  and  Jackson  asserted  as  a  fact  that 
the  defendant  was  at  the  other  end  of  the  road  with 
a  Winchester,  the  truth  being  that  they  did  not  know 
who  the  man  was. 

'*It  is  reversible  error  for  the  prosecuting  attor- 
ney in  his  argument  to  the  jury  to  assert  facts  and 
circumstances  as  being  in  the  case  which  are  not 
shown  by  the  evidence,  or  to  comment  upon  such 
facts,  or  to  draw  inferences  from  them  unfavorable 
to  the  accused":  12  Cyc.  574. 

In  the  note  to  McDonald  v.  People,  126  HI.  150  (18 
N.  E.  817,  9  Am.  St.  Eep.  547,  559),  it  is  said: 

'*It  may  be  regarded  as'  an  established  rule  that 
it  is  error,  sufficient  to  reverse  a  judgment,  for  coun- 
sel, against  objection,  to  state  facts  pertinent  to  the 
issue,  and  not  in  evidence,  or  to  assume  in  argument 
that  such  facts  are  in  the  case,  when  they  are  not: 
Hilliard  on  New  Trials,  225;  Proflfatt  on  Jury  Trial, 
§  250;  McAdory  v.  State,  62  Ala.  154;  Cross  v.  State, 
68  Id.  476;  Wolff e  v.  Minnis,  74  Id.  386;  Little  Rock 
Ry.  Co.  V.  Cavenesse,  48  Ark.  106  (2  S.  W.  505); 
People  V.  Mitchell,  62  Cal.  411;  Newton  v.  StatCj  21 
Fla.  53;  Berry  v.  State,  10  Ga.  511;  Mitchrim  v. 
State,  11  Id.  615;  Dickerson  v.  Burke,  25  Id.  225; 
Yoe  V.  People,  49  111.  410;  Felix  v.  Scharnweber,  119 
Id.  445  (10  N.  E.  16) ;  Chicago  etc.  R.  R.  Co.  v.  Brag- 
onier,  13  111.  App.  467;  Chase  v.  City  of  Chicago, 
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20  Id.  274 ;  Ferguson  v.  State,  49  Ind.  33 ;  Kinnamai^ 
V.  Kinnaman,  71  Id.  417 ;  Combs  v.  State,  75  Id.  215 ; 
Jirow  V.  State,  103  Id.  133  (2  N.  E.  296) ;  Rudolph  v. 
Landwerlen,  92  Id.  34;  School  Town  of  Rochester 
V.  Shaw,  100  Id.  268;  Martin  v.  Orndorff,  22  Iowa, 
504;  HaU  V.  TFoi#,  61  Id.  559  (16  N.  W.  710); 
Henry  v.  Sioux  City  etc.  Ry.  Co.,  70  Id.  233  (30 
N.  W.  630) ;  HuckeU  v.  McCoy,  38  Kan.  53  (15  Pac. 
870);  Rolfe  v.  Rwmford,  66  Me.  564;  Taft  v.  2?'wfte, 
140  Mass.  250  (5  N.  E.  621,  54  Am.  Rep.  459)  ;  Scripps 
V.  Reilly,  35  Mich,  371  (25  Am.  Rep.  575) ;  Rickabus 
•  V.  Gott,  51  Mich.  227  (16  N.  W.  384) ;  People  v.  Dane, 
59  Id.  550  (26  N.  "W.  781) ;  Martin  v.  State,  63  Miss. 
505  (56  Am.  Rep.  813) ;  Gibson  v.  Zeibig,  24  Mo. 
App.  65;  Cleveland  Paper  Co.  v.  Banks,  15  Neb.  20 
(16  N.  W.  833,  48  Am.  Rep.  334) ;  Bidlis  v.  Drake, 
20  Neb.  167  (29  N.  W.  292);  Tucker  v.  Henniker, 
41  N.  H.  317  'r  BuUard  v.  Boston  <&  Maine  R.  R.  Co., 
64  Id.  27  (5  Atl.  838,  10  Am.  St..  Rep.  367) ;  Baldwin 
V.  Grand  Trunk  Ry.  Co.,  Sup.  Ct.  N.  H.,  July,  1888 
(64  N.  H.  596,  15  Atl.  411);  Perkins' \.  Bur- 
ley,  Sup.  Ct.  N.  H.,  July,  1888  (64  N.  H.  524, 
15  Atl.  21);  Fry  v.  Bennett,  3  Bosw.  (N.  Y.) 
200;  Reich  v.  Mayor  etc.  of.  New  York,  12  Daly 
(N.  Y.),  72;  Jenkins  v.  North  Carolina  Ore  Dress- 
ing Co.,  65  N.  C.  563;  Union  C.  L.  I.  Co.  v. 
Cheever,  36  Ohio  St.  201  (38  Am. 'Rep.  573);  Willis 
V.  McNeill,  57  Tex.  465;  Galveston  etc.  R.  R.  Co.  v. 
Cooper,  70  Id.  67  (8  S.  W.  68) ;  House  v.  State,  9 
Tex.  App.  567;  Conn  v.  State,  11  Id.  390;  Grosse  v. 
State,  11  Id.  364 ;  Laubach  v.  State,  12  Id.  583 ;  Clark 
V.  State,  23  Id.  260  (5  S.  W.  115) ;  TUlery  v.  State, 
24  Id.  251  (5  S.  W.  842,  5  Am.  St.  Rep.  882) ;  Broivn 
V.  Swineford,  44  Wis.  282  (28  Am.  Rep.  582) ;  Brem- 
mer  v.  Green  Bay  etc.  R.  R.  Co.,  61  Wis.  114  (20 
N.  W.  687) ;  Hardtke  v.  State,  67  Id.  552  (30  N.  W. 
723);  Sasse  v.  State,  68  Id.  530   (32  N.  W.  849)." 

In  State  v.  Hatcher,  29  Or.  309,  315  (44  Pac.  5§4, 
586),  Mr.  Justice  Moobb,  speaking  for  the  court, 
said: 
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^'The  rule  is  universal  that  it  is  error  to  allow  an 
attorney,  in  an  argument,  over  his  adversary's  ob- 
jection, to  go  outside  the  evidence  and  comment  on 
facts  assumed  to  have  been  proved,  and  that  an  ex- 
ception to  the  action  of  the  court  in  permitting  it 
will  be  reviewed'  on  appeal:  Elliott  on  Appellate 
Procedure^  §  672 ;  Proff att  on  Jury  Trial,  §  250.  In 
Tenny  v.  Mulvaney,  8  Or.  513,  Lord,  C.  J.,  in  dis- 
cussing this  question,  says:  'It  is  held  to  be  the  strict 
duty  of  the  court  to  arrest  an  argument  not  based  on 
evidence.  And  if  objection  be  made  to  this  course  of 
argument,  it  is  error  for  the  court  to  permit  it,  and 
a  new  trial  will  be  granted.^  ^' 

In  State  v.  Blodgett,  50  Or.  329,  342  (92  Pac.  820, 
825),  the  court  used  this  language: 

''When  the  party  who  is  injured  by  the  wrong  calls 
for  the  intervention  of  the  court  by  an  objection,  it 
will  not  do  for  the  court  to  remain  silent,  leaving 
the  matter  of  misconduct  with  the  offending  party 
and  the  jury.  The  court  is  bound  to  interpose  when 
so  called  upon,  and,  if  an  improper  and  injurious 
statement  has  been  made  without  excuse,  the  effect 
of  it  should  be  erased,  from  the  minds  of  the  jury, 
then  and  there,  by  an  emphatic  and  explicit  admoni- 
tion from  the  court:  Nelson  v.  Welch^  115  Ind.  270 
(16  N.  E.  634,  17  N.  E.  569).  .  It  may  be  said  with 
equal  propriety  that  the  district  attorney,  although 
charged  with  the  duty  of  prosecuting  the  defendant, 
has  an  equal  responsibility  with  the  court  in  seeing 
that  the  defendant  has  a  fair  and  impartial  trial. 
The,  evidence  offered  should  be  legal  and  pertinent, 
fairly  and  impartially  stated  to  the  jnry,  and  the 
deductions  and  arguments  therefrom  legitimate  and 
candid.  If  in  the  prosecution  it  should  happen,  by 
inadvertent  or  hasty  expression  or  otherwise,  that 
improper  and  injurious  statements  are  made  to  the 
jury,  it  is  the  duty  of  the  offending  party  to  make 
it  appear  by  the  record  that  nothing  reasonably 
proper  to  be  done  was  omitted  in  order  to  rectify 
the  wrong  and  restore  to  the  trial  the  fairness  of 
which  he  presumably  divested  if 


May,  1920.]  Statb  t^.  Butlbb.  285 

In  Tucker  v.  Henniker,  41  N.  BL  317,  325,  the  court 
used  t&is  language: 

"When  counsel  are  permitted  to  state  facts  in 
argument,  and  to  comment  upon  them,  the  usage  of 
cotlrts  regulating  trials  is  departed  from,  the  laws 
of  evidence  are  violated,  and  the  full  benefit  of  trial 
by  jury  is  denied.  It  may  be  said,  in  answer  to 
these  views,  that  the  statements  of  counsel  are  not 
evidence;  that  the  court  is  bound  so  to  instruct  the 
jury,  and  that  they  are  sworn  to  render  their  ver- 
dict only  according  to  evidence.  All  this  is  true ;  yet 
the  necessary  effect  is  to  bring  the  statements  of 
coimsel  to  bear  upon  the  verdict  with  more  or  less 
force,  according  to  circumstances;  and  if  they  in  the 
slightest  degree  influence  the  finding,  the  law  is  vio- 
lated, and  the  purity  and  impartiality  of  the  trial 
tarnished  and  weakened.  If  not  evidence,  then  man- 
ifestly the  jury  have  nothing  to  do  with  them,  and 
the  advocate  has  no  right  to  make  them.  It  is  un- 
reasonable to  believe  the  jury  will  entirely  disregard 
them.  They  may  struggle  to  disregard  them;  they 
may  think  they  have  done  so,  and  still  be  led  invol- 
nntarily  to  shape  their  verdict  under  their  influence. 
That  influence  will  be  greater  or  less,  according  to 
the\  character  of  the  counsel,  his  skill  and  adroitness 
in  argument,  and  the  force  and  naturalness  with 
which  he  is  able  to  connect  the  facts  he  states  with 
the  evidence  and  circumstances  of  the  case.  To  an 
extent  not  definable,  yet  to  a  dangerous  extent,  they 
unavoidably  operate  as  evidence  which  must  more 
or  less  influence  the  minds  of  the  jury,  not  given 
nnder  oath,  without  cross-examination,  and  irre- 
spective of  all  those  precautionary  rules  by  which 
competency  and  pertinency  are  tested." 

In  State  v.  Gutekunst,  24  Kan.  252,  the  court  said: 

*' Where  counsel  refers  to  pertinent  facts  not  be- 
fore the  jury,  or  appeals  to  prejudices  foreign  to  the 
case,  it  is  the  duty  of  the  court  to  stop  him  then  and 
there.  The  court  need  not  and  ought  not  to  wait  to 
hear  objection  from  opposing  counsel.    The  dignity 
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of  the  court,  the  decorum  of  the  trial,  the  interest 
of  truth  and  justice  forbid  license  of  speech  in  argu- 
ments to  jurors  outside  of  the  proper  scope  of  pro- 
fessional discussion.  We  conclude  with  the  words  of 
Mr.  Justice  Valentine,  speaking  for  the  court,  in 
State  V.  Comstock,  20  Kan.  655:  'Courts  ought  to 
confine  counsel  strictly  within  the  facts  of  the  case; 
and  if  counsel  persistently  go  outside  of  the  facts  in 
their  argument  to  the  jury,  then  the  court  should 
punish  them  by  fine  and  imprisonment;  and  if  they 
should  obtain  a  verdict  by  this  means,  then  the  court 
should  set  such  verdict  aside.'  '* 

The  following  excerpt  is  taken  from  the  language 
of  the  court  in  People  v.  Aikin,  66  Mich.  460  (33 
N.  W.  821,  829,  11  Am.  St.  Eep.  512,  527) : 

*' There  can  be  nothing  gained  in  the  end  by  an 
overzealous  and  unfair  perversion  of  'facts,  in  order 
to  convict  an  accused  person  of  a  crime  of  which  the 
prosecutor  may  have  good  reason  to  believe  him 
guilty,  and  which,  as  in  this  case,  may  be  hard  to 
establish  by  the  ordinary  and  established  methods  of 
procedure.  While  the  zeal  of  the  prosecutor  may  be 
well  excused,  and  the  hot  and  bitter  language  that 
comes  from  the  heart,  involuntarily,  of  one  who  is 
thoroughly  impressed  with  the  heinousness  of  the 
crime  and  the  guilt  of  the  respondent,  is  to  be  ex- 
pected in  such  cases,  it  is  nevertheless  the  duty  of 
the  court  sitting  impartially  between  the  people  and 
ihe  prisoner  to  check  and  control  any  intemperance 
of  zeal  or  language  that  is  not  warranted  by  the 
facts  and  circumstances  shojw^n  by  the  proofs.  If 
this  is  done,  as  it  was  not  in  this  case,  the  final 
court  of  review,  removed  entirely  from  the  passion 
and  prejudice  that  generally  surround  the  trial  in 
the  lower  courts  of  cases  of  this  nature,  will  see  to 
it  that  the  injustice  is  corrected,  and  a  new  trial 
granted. 

'*By  this  permission  of  unfair  and  unjust  conduct 
on  the  part  of  the  public  prosecutor  or  his*  assist- 
ants, not  only  is  the  course  of  justice  perverted,  but 
added  cost  and  delay  are  the  natural  consequences 
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of  the  attempt  of  the  court  of  last  resort  to  give  to 
every  citizen  accused  of  crime  the  protection  granted 
by  the  constitution, — a  fair  trial  before  an  impartial 
jury. 

**It  must  also  be  remembered,  that  however  hein- 
ous the  crime,  and  however  diflScult  it  may  be  to  es- 
tablish it  by  the  usual  and  approved  means  of 
procedure,  and  no  matter  how  firmly  the  public  pros- 
ecutor and  the  community  at  large  may  be  satisfied 
of  the  guilt  of  the  accused,  and  even  though  in  fact 
he  may  be  guilty,  tne  rules  and  methods  of  trial  per- 
mitted to  be  relaxed  or  disregarded  in  his  particular 
case,  with  perhaps  the  laudable  object  and  desire 
•  that  justice  may  be  done,  must,  nevertheless,  as  a 
natural  consequence  of  the  ways  of  our  jurispru- 
dence, appear  hereafter  as  so  relaxed  or  disregarded 
as  precedents  to  be  used  against  all  persons  accused 
of  crime,  to  vex  the  innocent  as  well  as  the  guilty. 
There  is  therefore  no  safety  and  no  justice  in  allow- 
ing the  supposed  merits  of  a  particular  case  to  over- 
ride and  set  aside,  even  for  a  moment,  the  barriers 
that  our  constitution  and  laws  have  hedged  about  the 
citizen  when  arraigned  and  put  upon  trial  for  an 
alleged  crime,'* 

Precedents  sustaining  the  same  doctrine  could  be 
cited  almost  without  number. 

Whether  designedly,  or  inadvertently  in  the  heat 
of  argument,  the  prosecutor  misrepresented  the  tes- 
timony, saying  Dutton  and  Jackson  asserted  that  the 
defendant  was  at  the  west  side,  when  in  fact  they 
both  said  they  did  not  know  who  the  man  was  whom 
they  saw  there.  If  we  may  call  black  white,  then 
only  is  the  district  attorney's  statement  in  accord 
with  the  testimony.  Against  the  explicit  objection 
of  the  defendant's  counsel  the  court  refused  relief 
and  left  the  whole  matter  to  the  jury  in  palpable  vio- 
lation of  the  doctrine  of  State  v.  Blodgett,  50  Or. 
329,   342  (92^  Pac.  820,  825),  and  State  v.  Hatcher, 
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29  Or.  309,  315  (44  Pae.  584,  586),  decided  heretofore 
in  this  court 

All  the  testimony  about  the  action  of  the  uniden- 
tified man  on  the  west  side  of  the  defendant's  prem- 
ises should  have  been  kept  out  of  the  case  because 

.  that  transaction  had  no  necessary  connection  with 
the  admitted  homicide.  It  is  not  within  the  doctrine 
of  State  V.  La  Rose,  54  Or.  555  (104  Pac.  299),  cited 
in  the  majority  opinion.  There  the  murder  was 
committed  \>j  the  use  of  a  piece  of  rusty  gas-pipe 
wrapped  in  paper.  As  it  was  proved  that  this 
method  of  homicide  was  novel  and  unusual,  the  court  • 
received  evidence  of  other  practically  identical  as- 
saults in  the  immediate  vicinity  of  the  place  where 
was  committed  the  one  in  question,  in  one  of  which 
the  defendant  was  identified.  On  this  ground  alone 
this  court  justified  the  action  of  the  Circuit  Court, 
putting  the  case  under  the  fourth  division  of  the 
classification   delineated   by   Mr.   Justice   Moobe   in 

^State  V.  O'Dofmell,  36  Or.  222  (61  Pac.  892). 

In  the  instant  case  there  is  nothing  novel  or  pecu* 
liar  about  pointing  the  gun  that  would  tend  to  isolate 
the  defendant  from  all  other  individuals  who  did  the 
same  act.  It  is  believed  to  be  the  universal  rule  that 
those  who  slay  others  by  the  use  of  a  firearm  point 
the  weapon  toward  the  victim,  and  so  there  is  noth- 
ing to  put  this  case  into  the  category  of  exceptions 
mentioned  by  Mr.  Justice  Moobe.  But  if  we  con- 
sider that  the  evidence  was  admissible,  it  was  gross 
error  for  the  district  attorney  even  unintentionally 
to  misstate  the  evidence,  and  it  was  still  more  erro- 
neous for  the  court  to  make  the  ruling  it  did  and  in 
the  language  used.  It  was  wrong  for  it  to  be  left 
to  the  jury  to  decide  whether  the  statement  of  the 
district  attorney  was  relevant  or  not.    The  language 


May,  1920.]  State  v.  Butleb.  289 

of  the  court  gave  sanction  and  credence  to  the  un- 
warranted statement  of  the  district  attorney  and  of 
itself  constitutes  reversible  error,  as  taught  by  the 
practically  unanimous  precedents  from  the  earliest 
times. 

Another  assignment  of  error  relates  to  testimony 
given  in  rebuttal  by  the  witness  Patrick  on  behalf 
of  the  state.  Over  the  objection  of  the  defendant, 
the  witness  was  allowed  to  state  that  during  the  day 
immediately  preceding  the  night  of  the  shooting  he 
had  a  conversation  with  the  decedent  about  watch- 
ing the  road.  The  witness  went  on  to  testify  as 
follows : 

"He  made  the  statement  that  he  was  going  over 
and  hide  and  watch  until  whoever  was  putting  up  the 
fence  came  up  and  then  he  would  run  out  and  see  if 
he  could  identify  them  the  same  as  you  try  to  iden- 
tify everyone  on  the  street,  to  get  close  enough  to 
do  that  was  his  idea,  he  thought  maybe  the  party 
that  was  putting  it  up  would  run  so  quick  he  could 
not  get  to  see  him ;  he  was  going  to  run  out  so  quick 
he  could  get  there  in  time  to  see  who  the  party  was. 

''Q.  He  was  unable — state  whether  or  not  he  was 
able  to  run  very  fast. 

"A.  He  was  lame  in  one  foot,  a  little  lame,  and 
owing  to  that  he  doubted  whether  he.  could  get  out 
there. 

'*Q.  Was  there  any  further  plan  or  procedure  en- 
tered into  at  that  time  as  to  what  he  would  do  fur- 
ther in  case  anything  would  happen! 

"A.  I  asked  him  what  he  would  do  if  he  did  not 
run.'' 

The  defendant's  counsel  at  that  point  objected  to 
the  conversation  being  detailed,  but  the  court  directed 
the  witness  to  answer,  allowing  an  exception  to  the 
defendant.     The  witness  answered: 

**I  asked  him  what  he  would  do  if  they  would  run. 
Well  he  says,  'They  won't  run  because  they  won't 
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want  to  be  identified.'  Well  I  says,  f Supposing  they 
commence  to  shoot/  Well,  he  says,  *I  will  shoot, 
too,  then/  '* 

Throughout  the  case  the  prosecution  brought  to 
the  fore  the  theory  that  all  these  individuals  pon- 
cerned  in  the  opening  of  the  road,  including  the 
decedent,  were  on  the  scene  simply  for  the  purpose 
of  detecting  who  was  laying  up  rails  across  the  sup- 
posed road.  No  intimation  is  given  in  the  testi- 
mony that  the  defendant  knew  anything  of  the  pur- 
pose of  the  men  who  appeared  on  the  west  side  of 
his  premises  and  claim  to  have  discovered  an  un- 
known man  at  the  fence,  who  pointed  his  gun  at 
them.  Neither  is  there  imputed  to  him  any  knowl- 
edge of  the  fact,  if  it  was  a  fact,  that  the  decedent 
was  engaged  in  the  same  enterprise  of  watching 
the  road  on  the  east  side.  The  prosecution  thus 
«eeks  to  bind  the  defendant  by  what  at  best  may  be 
said  to  have  been  the  actual  situation,  whereas, 
under  all  the  authorities,  the  defendant  is  entitled 
to  rely  upon  the  apparent  danger  of  the  situation  as 
viewed  by  a  reasonable  man  in  his  circumstances 
under  all  the  surrounding  facts  as  they  appeared  to 
him.  It  is  enough  for  illustration  to  cite  the  case 
of  State  V.  Miller,  43  Or.  325  (74  Pac.  658),  and  the 
Oregon  precedents  there  noted.  Conceding  for  the 
sake  of  the  discussion  that  it  was  the  defendant  on 
the  west  side  of  the  field,  whom  Button  and  Jack- 
son discovered,  the  defendant  was  there  confronted 
with  the  situation  of  some  prowlers  on  his  own  prem- 
ises, without  any  knowledge,  so  far  as  the  evidence 
discloses,  of  why  they  were  there  or  where  they  went 
when  they  left.  Within  a  short  time  afterward,  ac- 
cording to  the  testimony,  he  was  assailed  by  a  fusi- 
lade  of  shots  coming  from  an  unknown  source  and 
fir^d  from  the  ambush  of  the  trees  outside  of  his 
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premises  on  the  east  side.  He  was  still .  on  Ms  own 
ground.  It  it  true,  he  was  carrying  his  rifle,  but 
he  was  in  the  exercise  of  a  right  especially  guar- 
anteed to  him  by  our  Constitution,  to  bear  arms  for 
his  own  defense :  Const,  Art.  I,  §  27.  Attacked,  as 
the  testimony  shows,  from  ambush  without  knowl- 
edge of  the  number  or  character  of  his  assailants, 
he  had  the  right  to  act  upon  the  appearance  of  danger 
thus  brought  about.  He  was  not  bound  or  controlled 
by  the  actual  purposes  of  the  decedent,  which  to  him 
were  unknown  and  whidi  he  had  no  means  of  ascer- 
taining. To  admit  this  testimony  is  a  misapplication 
of  the  doctrine  of  the  majority  opinion  in  State  v. 
Famamy  82  Or.  211  (161  Pac.  417,  Ann.  Cas.  1918A, 
318).  There,  one  of  the  principal  questions  in  the 
case  was  the  identity  of  the  charred  remains  found 
in  a  barn  which  had  been  burned.  It  was  important 
to  show  that  the  decedent,  Edna  Morgan,  had  gone 
to  that  bam  with  the  defendant,  and  hence  the 
majority  of  the  court  decided  that  the  state  was  en- 
titled to  show  that  on  the  day  previous  to  the  homi- 
cide she  had  said  she  could  not  go  home  with  some 
girl  friends  of  hers,  because  the  defendant  was  com- 
ing to  see  her.  Here,  no  such  situation  arises.  No 
question  was  made  about  the  identity  of  the  dece- 
dent The  homicide  was  admitted.  The  defendant 
relied  upon  self-defense.  Under  these  circumstances 
to  admit  testimony  such  as  was  given  by  Patrick, 
and  that,  too,  in  rebuttal,  is  to  allow  an  antagonist 
in  anticipation  of  an  affray  to  make  a  self-serving 
declaration  to  his  friends  of  a  harmless  design  on 
his  part,  when  in  fact  he  is  going  out  to  snipe  at  his 
adversary. 

In  principle,  the  situation  presented  is  similar  to 
that  portrayed  in  Wirth  v.  Richter,  63  Or.  114  (126 
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Pac.  987).  There  Eichter's  contention  was  that  he 
had  employed  Wirth  to  attend  a  sale  and  buy  a  horse 
for  the  former,  and  that,  having  bought  the  horse 
for  him,  Wirth  had  overcharged  him  in  the  claim  for 
reimbursement.  Wirth  maintained  that  he  bought 
the  horse  on  his  own  account  and  afterward  sold  it 
to  Eichter,  and  to  sustain  his  theory  offered  to  prove 
that  before  he  went  to  the  sale  he  stated  to  several 
people,  but  in  the  absence  of  Eichter,  that  he,  Wirth, 
was  going  to  buy  the  animal  for  himself.  The  court, 
Mr.  Justice  Moore  writing  the  opinion,  said: 

*'The  declarations  undertaken  to  be  proved  were 
self-serving  and,  being  no  part  of  the  res  gestae, 
they  were  inadmissible.*' 

So  here,  the  declarations  of  Stewart  made  in  the 
absence  and  without  the  knowledge  of  Butler  were 
self-serving,  no  part  of  the  res  gestae,  irrelevant 
and  incompetent  as  against  the  defendant.  If  Stew- 
art had  lived  and  appeared  as  a  witness  for  the  state 
in  a  prosecution  of  Butler  for  assault  with  intent 
to  kiU,  he  would  not  have  been  permitted  to  state  his 
previous  declarations  to  other  parties  not  in  the 
presence  and  without  the  knowledge  of  the  defend- 
ant. The  fact  that  he  died  cannot  in  sound  reason 
make  those  declarations  competent  evidence.  Where 
the  liberty  of  a  defendant  is  involved,  the  rule  of 
evidence  ought  to  be  at  least  as  favorable  to  him  as 
in  a  dispute  about  a  horse  trade. 

In  the  absence  of  any  showing  whatever  that  the  de- 
fendant knew  the  alleged  peaceful  purpose  of  the 
decedent,  such  testimony  cannot  properly  be  ad- 
mitted against  him.  The  whole  theory  of  the  prose- 
cution was  to  control  the  defendant  by  the  possibly 
harmless  attitude  of  the  people  who  were  prowling 
about  his  premises  at  night,  whereas  the  consensus 
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of  authority  is  that  the  defendant  is  entitled  to  act 
upon  the  reasonable  appearance  of  danger,  as  it 
would  seem  to  a  reasonable  man  in  his  situation  at 
the  time,  although  there  was  in  fact  no  danger,  as 
the  sequel  would  prove. 

The  majority  opinion  sanctions  a  gross  misrepre- 
sentation of  the  testimony  by  the  prosecutor,  a  prac- 
tice condemned  by  a  great  multitude  of  precedents, 
including  our  own  decisions.  It  authorizes  a  judge 
to  lecture  the  jury,  a  co-ordinate  branch  of  his  court, 
as  though  it  were  composed  of  willful  school-boys 
and  to  dragoon  it  into  a  verdict.  It  compels  a  de- 
fendant at  his  peril  to  be  able  to  show  in  his  defense 
that  his  assailant  intended  to  commit  a  felony  or 
that  the  appearances  were  indicative  of  felonious 
intent,  irrespective  of  the  fact  that  great  bodily  harm 
may  be  inflicted  upon  an  individual  without  the  com- 
mission of  any  actual  felony,  and  lastly,  the  defend- 
ant is  bound  by  what  his  antagonist  may  have  previ- 
ously said  in  a  self-serving  declaration,  without 
regard  to  the  appearances  of  danger  created  by  the 
latter. 

For  these  reasons  I  dissent  from  the  conclusions 
of  the  majority  of  the  court. 


Argued  January  14,  affirmed   and   remanded  for   supplemental   pro- 
ceedings March  9,  rehearing  denied  May  18,  1920. 

MUEPHY  V.  WHETSTONE. 

(188  Pac.   191.) 

Vendor  and  Pnrcbaser — ^No  Vendor's  Lien  on  ConTeyaace  In  Oon- 
fSideration  of  Future  Support  of  a  Tlilrd  Person. 

1.    Where    a    conveyance    of    land    is    made    in    consideration    of 
fatore  support  of  a  third  person^  no  vendor's  lien  arises. 
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Liens — ^Equity  will  Create  Lien  on  Property  to  Carry  Ont  A^ee- 
ment  to  Support  Third  Person. 

2.  Where  a  conveyance  of  property  is  made  in  consideratioii  of 
the  future  support  of  a  third  person,  upon  a  breach  of  the  condi- 
tions by  the  grantee,  equity  will  then  create  a  lien  or  charge  on 
the  property  to  carry  out  the  spirit  and  intent  with  which  the  con- 
veyance was  made. 

Ouardian  and  Ward— Guardian  Entitled  In  Equity  to  Recover 
Amount  Expended  In  Support  of  Incompetent  ftom  Grantee  of 
Iiaad  Agreeing  to  Support  the  Incompetent  for  IJfe. 

3.  Where  a  mother  conveyed  land  to  certain  children  in  consid- 
eration of  their  promise  to  support  after  her  death  an  incompetent 
child,  and  during  her  life  the  mother  releases  them  from  the  prom- 
ise, and  after  her  death  a  guardian  appointed  for  the  incompetent 
person  in  good  faith  brings  an  action  to  set  aside  the  release,  and 
in  such  proceeding  learns  for  the  first  time  that  the  grantees  had 
orally  agreed  at  the  time  of  the  release  to  support  the  incompetent, 
defendants  affirmatively  alleging  such  oral  contract  and  their 
readiness  to  comply  therewith,  the  guardian  should  receive  a  rea- 
sonable compensation  for  support  of  the  incompetent  while  under 
his  care^  and  until  the  grantees  again  assume  his  care  and  support. 

From  Jackson:  Ftlaisk  M.  Calkins,  Judge. 

Department  2. 

David  and  Almira  Whetstone,  husband  and  wife,^ 
were  pioneers  of  Eogue  River  Valley,  where  they 
reared  a  large  family.  The  defendant  H.  F.  Whet- 
stone is  one  of  their  sons,  and  Delia  M.  Whetstone 
is  his  wife.  Another  son  is  W.  M.  Whetstone,  who 
is  feeble-minded  and  more  or  less  a  cripple.  David 
Whetstone  died  prior  to  November  4,  1898,  leaving 
his  widow,  Almira,  the  sons  H.  F.  and  W.  M.  Whet- 
stone and   other  children   surviving  him. 

The  joint  property  of  the  parents  consisted  of 
money  and  mortgages  and  some  acreage  of  good 
land  in  Jackson  County.  The  realty  over  which  this 
litigation  arose  lies  between  Medford  and  Jackson- 
ville. It  is  valuable,  productive  land.  At  the  time 
of  David  Whetstone  ^s  death  all  of  the  property  had 
been  conveyed  to  Almira  Whetstone  except  that  por- 
tion which  had  been  divided  among  their  children. 
Qn    November  4,  1898,  all  of  the  children  except 
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W.  M.  Whetstone  had  received  from  their  parents, 
by  gift  or  purchase,  conveyances  of  different  tracts 
of  land.  As  a  rule,  in  such  conveyances  a  life  es- 
tate was  reserved  to  the  parents,  who  were  thrifty 
and  close  in  their  dealings. 

W.  M.  Whetstone  could  not  transact  any  business 
or  provide  for  himself  and  could  do  but  very  little 
manual  labor.  On  November  4,  1898,  Almira  Whet- 
stone executed  to  the  defendants  Whetstone  her  deed 
for  the  lands  described  in  the  complaint,  known  as  the 
55-acre  tract,  reserving  a  life  estate  therein.  At 
that  time  the  following  instrument  was  executed: 

'*This  article  of  agreement,  made  and  entered  into 
this  fourth  day  of  November,  A.  D.  1898,  by  and 
between  Henry  Francis  Whetstone  and  Delia  M. 
Whetstone,  husband  and  wife,  of  the  county  of  Jack- 
son and  state  of  Oregon,  and  Almira  Whetstone,  of 
the  same  place,  witnesseth: 

"That  whereas  William  M.  Whetstone,  the  son  of 
said  Almira  Whetstone  and  the  brother  of  Henry 
Francis  Whetstone,  is  dumb  and  crippled,  and  by 
reason  thereof  unable  to  do  manual  labor  or  transact 
business  of  any  kind  whereby  to  make  his  living, 
and  is  therefore  unable  to  maintain  and  support 
himself ; 

''And  whereas  the  said  Almira  Whetstone  de- 
sires to  ma^e  provision  for  the  proper  care,  main- 
tenance, and  support  of  the  said  William  M.  Whetstone 
during  his  natural  life,  from  her  property  in  case 
of  her  death,  and  for  said  purpose  has  on  the  date 
hereof  conveyed  to  the  said  Henry  Francis  Whet- 
stone and  Delia  M.  Whetstone  the  following  de- 
scribed real  estate,  to  wit :  •  • 

Now,  therefore,  in  consideration  of  the  premises 
and  of  said  conveyance  of  .said  real  estate  to  us  by 
the  said  Almira  Whetstone  as  aforesaid,  we  the  said 
Henry  Francis  Whetstone  and  Delia  M.  Whetstone, 
do  hereby  covenant,  promise,  and  agree  to  and  with 
the  said  Almira  Whetstone,  her  heirs  and  devisees, 
that  from  and  after  the  date  of  her  death,  during 
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the  remainder  of  the  natural  life  of  the  said  William 
M.  Whetstone,  we  will,  at  our  own  cost  and  expense, 
well  and  suitably  maintain,  support,  and  provide  for 
the  said  William  M.  Whetstone,  and  will  supply  him 
a  home  with  us  in  our  family  and  treat  him  in  every 
manner  and  respect  as  a  member  of  our  family,  and 
supply  him  with  all  the  necessaries  and  comforts  of 
life,  including  food,  clothing,  medicine,  medical  at- 
tendance and  nursing  when  sick,  and  other  neces- 
saries and  comforts  of  life  of  equally  as  good  qual- 
ity, and  character  as  we  shall  supply  or  furnish  for 
ourselves  or  any  other  member  or  members  of  our 
family,  and  will  in  every  way  and  manner  treat  and 
care  for  him  and  for  his  comforts  as  faithfully  and 
well  as  we  do  for  any  member  of  our  own  family  so 
long,  however,  as  he  shall  remain  in  his  right  mind 
and  shall  submit  to  our  reasonable  control  and  man- 
agement, but  nothing  in  this  contract  shall  be  so  con- 
strued as  to  require  us  or  either  o^  us  to  maintain, 
support,  or  care  for  said  William  M.  Whetstone  in 
case  from  his  insanity  (should  he  be\;ome  insane  or 
unmanageable)  or  other  cause  it  shall  become  neces- 
sary to  send  him  to  an  asylum  or  shall  be  impossible 
for  us  to  manage,  control,  and  keep  him  at  and  in 
our  home  as  a  member  of  our  family  as  aforesaid 
and  in  reasonable  manner  in  which  we  have  herein- 
above agreed  to  care  for,  support,  and  maintain  him 
during  the  said  remaining  period  of  his  life. 
■  '*In  testimony  whereof  we  have  hereunto  sub- 
scribed our  names  and  affixed  our  seals  this  fourth 
day  of  November,  A.  D.  1898. 

^'Henby  F.  Whetstone.     [Wafer] 
**Della  M.  Whetstone.     [Wafer.]'* 

This  was  recorded  on  October  22,  1904,  in  the 
records  of  deeds  of  Jackson  County. 

On  September  1,  1909,  the  defendants  Whetstone 
sold  and  conveyed  the  55-acre  tract  to  a  man  named 
Parker  for  $10,700  cash,  all  of  whichj  under  the  in- 
structions of  Almira  Whetstone,  was  then  paid  to 
H.  F.  Whetstone.    At  the  instance  of  the  purchaser, 
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to  insure  him  a 'good  title,  the  following  written  in- 
strument was  executed  and  acknowledged  by  Almira 
Whetstone : 

''Whereas  on  the  fourth  day  of  November,  A.  D. 
1898,  the  undersigned  Almira  Whetstone  entered 
into  an  agreement  in  writing  with  Henry  Francis 
Whetstone  and  Delia  M.  Whetstone  by  which  she 
conveyed  to  them  certain  lands  and  tenements  in 
Jackson  County,  Oregon,  which  are  more  fully  and 
accurately  described  in  the  deed  therefor,  made  by 
me  to  them,  and  which  deed  bears  the  date  the  4th 
day  of  November,  A.  D.  1898,  and  is  recorded  in 
Vol.  36  of  the  Deed  Records  of  Jackson  County, 
Oregon,  on  page  31  thereof,  to  which  deed  reference 
is  made  for  a  more  particular  description  of  the 
lands  affected  by  this  agreement,  and  in  said  deed 
I  reserved  to  myself  the  absolute  use  and  posses- 
sion of  s^id  premises  during  the  period  of  my  natural 
life,  and  on  the  same  date  and'  at  the  same  time 
above  mentioned  the  said  Henry  Francis  Whetstone 
and  Delia  M.  Whetstone  by  their  agreement  in  writ- 
ing entered  into  an  obligation  to  me,  whereby,  in 
consideration  of  my  making  and  conveying  to  them 
the  premises  above  referred  to  and  described,  they 
obligated  themselves  to  make  provision  for  the 
proper  care,  maintenance,  and  support  of  William  M. 
Whetstone,  the  dumb  and  crippled  brother  of  said 
Henry  Francis  Whetstone,  and  supply  him  with  a 
home  after  my  decease  and  during  the  balance  of 
his  natural  life;  and  whereas,  it  is  the  desire  of  my- 
self and  the  said  Henry  Francis  Whetstone  and 
Delia  M.  Whetstone  that  said  contract  be  and  the 
same  hereby  is  abrogated;  and  whereas,  myself  and 
all  other  parties  to  said  deed  and  contract  desire  to 
sell  said  lands  described  in  said  deed  and  contract 
free  from  all  obligation  and  liability  of  any  and 
every  kind  and  character  whatsoever. 

**  Therefore,  in  consideration  of  five  dollars  to  me 
in  hand  paid  and  other  good  and  valuable  considera- 
tions to  me  paid,  I  hereby  release  and  discharge 
said  Henry  Francis  Whetstone  and  Delia  M.  Whet- 
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stone  from  all  liability  under  said  contract,  *  *  and 
I  do  also  release  the  lands  described  in  the  deed 
above  referred  to  from  any  lien,  claim,  or  demand 
whatsoever  for  the  care,  support,  and  maintenance 
of  the  said  William  M.  Whetstone,  and  from  any 
and  all  claims  and  demands  of  any  kind  and  char- 
acter whatsoever.*' 

About  October  1,  1915,  upon  a  duly  verified  peti- 
tion and  by  an  order  of  the  County  Court  for  Jack- 
son County,  the  plaintiff  L.  A.  Murphy  was  regularly 
appointed  guardian  of  the  person  and  estate  of 
W.  M.  Whetstone,  qualified  then,  and  has  at  all  times 
since  been  such  guardian.  In  the  proceedings  there- 
for citation  was  duly  executed  to  the  defendants 
Whetstone  to  appear  and  show  cause  why  the  plain- 
tiff should  not  be  appointed  as  such  guardian.  They 
appeared,  and,  setting  up  the  contract  of  November 
4,  1898,  the  petitioner  then  pleaded  the  subsequent 
agreement  of  September  1,  1909,  as  a  release  from 
that  contract.  The  defendants  then  withdrew  their 
appearance  in  the  County  Court  proceedings  and  re- 
fused to  plead  further.  That  court  thereupon  made 
an  order  by  which  the  plaintiff  was  appointed  such 
guardian. 

On  another  petition  in  the  same  court  the  defend- 
ant H.  N.  Lofland  was  duly  appointed  and  qualified 
as  administrator  of  the  estate  of  Almira  Whetstone, 
then  deceased.  After  the  death  of  her  husband  she 
and  the  son  W.  M.  Whetstone  lived  with  the  defend- 
ants Whetstone,  and  the  feeble-minded  son  continued 
to  live  with  them  after  the  death  of  his  mother  until 
the  plaintiff  was  appointed  his  guardian,  when  he 
was  taken  away^  and  ever  since  has  resided  with  his 
guardian,  who  is  the  husband  of  Alice  Whetstone,  a 
sister  of  H.  F.  and  Delia  M.  Whetstone. 


I 
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The  complaint  is  founded  npon  the  theory  that 
on  September  1,  1909,  when  the  lands  were  conveyed 
to  Parker,  Almira  Whetstone  was  aged  and  mentally  ' 
infirm;  that  she  was  nnduly  influenced  by  the  de- 
fendants Whetstone;  that  there  was  no  consideration 
for  such  conveyance ;  that  the  deed  to  the  defendants 
Whetstone  was  executed  and  delivered  in  trust  and 
as  a  guaranty  for  the  support  of  the  said  W.  M. 
Whetstone  for  the  period  of  his  lifetime  after  her 
death;  that  she  was  wrongfully  induced  to  join  in 
the  exjBCution  of  tjie  deed  to  Parker  and  to  relieve 
the  defendants  of  their  contract  to  care  for  and  sup- 
port W.  M.  Whetstone,  which  was  the  only  consider- 
ation for  her  conveyance  to  them;  and  that  the  de- 
fendants took  and  appropriated  to  themselves  the 
$10,700,  for  which  they  have  never  accounted  and 
refuse  to  account  to  anyone.  The  plaintiff  as 
guardian  prays  for  a  judgment  against  the  defend- 
ants Whetstone  for  $10,700,  less  a  5  per  cent  com- 
mission on  the  sale,  and  interest,  and  that  a  lien  for 
the  payment  thereof  be  impressed  against  the  prop- 
erty which  was  purchased  by  the  defendants  Whet- 
stone with  the  proceeds  of  the  sale  of  the  55-acre 
tract,  as  such  itcqxdred  lands  are  described  in  the 
complaint. 

The  defendauits  Whetstone  admit  the  appoint- 
ment of  L.  A.  Murphy  as  guardian  of  W.  M.  Whet- 
stone as  alleged,  his  qualification,  the  execution  of 
the  deed  and  contract  of  November  4,  1898,  and  the 
subsequent  agreement  of  September  1,  1909.  They 
affirmatively  allege  that,  notwithstanding*  the  execu- 
tion of  the  latter  instrument,  it  was  agreed  that  they 
should  **be  and  remain  fully  bound  to  do  and  per- 
form all  the  covenants  and  agreements  of  said  Ex- 
hibit A,  the  same  as  though  the  agreement  Exhibit 
B  had  never  been  entered  into,  and  that  the  sole 
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effect  of  said  Exhibit  B  should  be  to  render  the  title 
to  said  premises  acceptable  to  said  Parker/'  Those 
defendants  further  plead  that  since  the  execution  of 
the  deed  of  November  4,  1898,  **  subject  only  to  the 
right  of  possession  therein  reserved  by  said  Almira 
Whetstone,'^  they  were  the  exclusive  owners  of  the 
55-acre  tract  and  all  of  the  proceeds  from  the  sale 
thereof,  and  that  the  conveyance  to  them  was  abso- 
lute, founded  upon  their  contract,  which  they  had 
kept  and  performed  and  were  ready  and  willing  to 
fulfill. 

As  a  feply  the  plaintiff  alleges  that  *'any  such 
pretended  contract  has  been  by  said  Henry  Francis 
Whetstone  and  Delia  M.  Whetstone  totally,  wholly, 
and  entirely  violated'';  that  ever  since  the  death  of 
Almira  Whetstone  said  defendants  **have  each 
failed,  refused,  and  neglected"  to  supply  said  Will- 
iam M.  Whetstone  with  a  home  with  them  and  their 
family  and  to  treat  him  as  a  member  of  their  family, 
have  failed  and  neglected  to  supply  him  with  the 
necessaries  and  comforts  of  life  suitable  to  his  sta- 
tion, *  *  and  have  violated  all  of  the  terms  and 
conditions  of  the  contract  by  which  the  conveyance 
of  the  55-acre  tract  was  made. 

The  Circuit  Court  found  that  at  the  time  of  the 
conveyance  the  land  was  worth  from  $1,800  to  $2,200 ; 
that  in  the  year  1909  there  was  a  material  increase 
in  its  value,  and  that  it  was  then  sold  to  Parker 
for  $10,700;  that,  notwithstanding  the  conveyance  to 
Parker  and  the  release  then  executed,  it  was  never 
intended  that  the  defendants  Whetstone  should  be 
relieved  from  their  contract  to  maintain  and  support 
W.  M.  Whetstone;  that  the  full  purchase  price  of 
the  land  was  paid  to  the  defendant  H.  F.  Whetstone 
under  the  instructions   of  Almira  Whetstone;   that 
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the  latter  act^d  **upon  her  own  volition  and  was 
competent  at  said  time  to  transact  her  business"; 
that  after  her  death  in  1913  the  defendants  ''carried 
out  the  terms  and  conditions  of  their  contract  to 
support  and  care  for  the  said  William  M.  Whetstone 
untU  in  September,  1915,  at  which  time,  in  pursuance 
of  the  guardianship  proceedings  instituted  by  plain- 
tiff in  the  County  Court  of  Jackson  County,  Oregon, 
the  said  William  M.  Whetstone  was,  without  the  con- 
sent of  H,  F.  and  Delia  M.  Whetstone  and  against 
their  protest,  taken  from  the  care  and  custody  of 
said  H.  F.  and  Delia  M.  Whetstone'*;  that  these  de- 
fendants were  ''at  all  times  willing  to,  and  did,  com- 
ply with  the  terms  and  conditions  of  their  said 
agreement,*'  and  should  be  and  are  now  "required 
to  comply  with  the  terms  and  conditions  of  the  said 
contract  to  support  and  care  for  the  said  William 
M.  Whetstone**;  that  the  lands  of  H.  F.  Whetstone, 
purchased  with  the  proceeds  of  the  sale  of  the  55- 
acre  tract,  should  not  be  impressed  with  a  trust  for 
the  benefit  of  W.  M.  Whetstone;  that  it  was  never 
the  intention  of  the  defendants  and  their  grantor 
that  "the  said  lands  should  be  impressed  with  any 
such  trust  or  obligation**;  that  the  conveyance  was 
absolute,  by  reason  of  which  they  became  the  owners 
of  the  land  in  fee  simple,  and  that  the  consideration 
therefor  "was  the  agreement  on  the  part  of  said 
defendants  H.  F.  and  Delia  M.  Whetstone  to  sup- 
port and  care  for  said  William  M.  Whetstone  in  ac- 
cordance with  the  terms  and  conditions  of  their  said 
contract  with  the  said  Almira  Whetstone.**  Based 
upon  such  findings,  the  court  rendered  a  decree  that 
the  contract  is  now  in  full  force  and  effect;  that  the 
defendants  Whetstone  "are  required  to  support  and 
care  for  the  said  William  M.  Whetstone  mentioned 
in  the  pleadings  therein  at  their  place  of  residence 
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and  in  the  manner  provided  in  said  contract'';  and 
that  the  complaint  should  **be  and  hereby  is  dis- 
missed.'*   The  plaintiff  appeals. 

Affibmed  and  Remanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  E.  Reames. 

For  respondents,  Whetstone,  there  was  a  brief 
with  oral  arguments  by  Mr.  GW  Newbury  and  Mr^ 
Porter  J.  Neff. 

For  respondent,  H.  N,  Lofland,  there  was  a  brief 
submitted  over  the  name  of  Mr.  Newton  W.  Borden. 

JOHNS,  J. — ^W.  M.  Whetstone  was  helpless  and 
feeble-minded,  and  his  mother  cared  for  and  looked 
after  him  during  her  lifetime.  It  is  apparent  that 
it  was  her  intention  to  make  ample  provision  for 
his  support  and  maintenance  during  the  remainder 
cf  his  life  after  her  death,  and  that  the  conveyance 
of  the  55-acre  tract  to  her  son  H.  F.  Whetstone 
and  his  wife  was  made  in  good  faith  for  that  pur- 
pose. There  is  no  evidence  tending  to  show  the 
probable  or  reasonable  cost  of  that  maintenance;  but 
it  appears  that  the  land  then  had  a  minimum  rental 
value  of  $125  a  year,  and  a  maximum  of  $250.  The 
conveyance  of  the  55-acre  tract  of  the  Whetstones 
was  absolute  and  **in  consideration  of  the  prem- 
ises and  of  said  conveyance  of  said  real  estate." 
The  grantees ,  covenanted  and  agreed  that  *' during 
the  remainder  of  the  natural  life  of  said  William  M. 
Whetstone  we  will  at  our  own  cost  and  expense  well 
and  suitably  maintain,  support,  and  provide  for 
said  William  M.  Whetstone,''  supply  him  with  a 
home,  treat  him  as  a  member  of  their  family,  and 
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furnish  him  witji  the  necessaries  and  comforts  of 
life  snitable  to  his  station,  of  ''equally  as  good  qual- 
ity and  character  as  we  shall  supply  and  furnish  for 
ourselves  or  any  other  member  of  our  family,**  so 
long  as  he  should  remain  in  his  right  mind  and  submit 
to  their  reasonable  control  and  management.  It 
was  stipulated  that  the  contract  should  not  be  so 
construed  as  to  require  the  grantees  to  support  or 
care  for  W,  M.  Whetstone  in  case  of  his  becoming 
insane,  if  it  should  become  necessary  to  remove  him 
to  an  asylum  or  if  it  should  be  ipipossible  to  keep 
him  at  their  home  as  a  member  of  their  family. 

At  the  time  of  the  sale  of  the  55-acre  tract  to 
Parker,  on  September  1,  1909,  Almira  Whetstone 
executed  the  instrument  "thereby  she  purported  to 
''release  the  lands  described  in  the  deed  above  re- 
ferred to  from  any  lien,  claim,  or  demand  whatso- 
ever for  the  care,  support,  and  maintenance  of  the 
said  William  M.  Whetstone  and  from  any  and  all 
claims  and  demands  of  any  kind  or  character  what- 
soever.'* Notwithstanding  the  fact  that  she  then 
had  a  dower  interest  in  the  lands,  by  her  written  in- 
structions the  full  amount  of  the  purchase  price  was 
paid  to  her  son  H.  F.  Whetstone.  The  instrument 
of  September  1,  1909,  was  not  signed  by  the  defend- 
ants Whetstone,  but  it  was  for  their  use  and  benefit. 
As  a  result  of  its  execution  the  land  was  sold,  and 
they  received  the  proceeds  of  sale. 

After  the  death  of  the  mother,  W.  M.  Whetstone 
continued  to  live  with  the  defendants  Whetstone, 
who  provided  for  his  care  and  support  until  the 
plaintiff  was  appointed  his  guardian.  Although 
there  is  a  sharp  conflict  in  the  testimony  and  some 
of  it  tends  to  show  that  they  were  derelict  in  their 
duty,  we  think  that  the  evidence  supports  the  find- 
ings of  the  Circuit  Court  to  the  effect  that  the  Whet- 
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stones  were  substantially  complying  with  the  terms 
of  the  written  contract  at  the  time  the  guardian  was 
appointed.  The  original  contract  was  in  writing, 
and  it  was  the  only  consideration  for  the  conveyance 
of  the  55-acre  tract  to  them.  The  instrument  exe- 
cuted on  September  1,  1909,  on  its  face  purports  to 
be  a  full  and  complete  release  of  the  Whetstones 
from  any  and  all  liability  under  the  contract.  The 
fact  remains  that  they  received  all  of  the  proceeds 
of  the  sale;  that  the  sale  was  made  before  any  liabil- 
ity attached  to  them  under  the  contract;  that  after 
the  execution  of  that  release  there  was  remaining  no 
evidence  of  their  continuing  liability;  and  that  with- 
out such  liability  there  would  not  be  any  considera- 
tion for  the  original  conveyance  by  Abnira  Whet- 
stone. 

It  is  also  true  that  at  no  time  was  such  liability 
on  the  part  of  the  defendants  Whetstojie  known  imtil 
the  answer  was  filed  and  their  testimony  was  taken 
in  this  suit.  Prior  thereto,  and  after  the  death  of 
the  mother,  all  of  such  evidence  was  in  parol  and 
within  the  personal  knowledge  of  the  Whetstones 
only.  Although  after  the  death  of  the  mother  they 
continued  to  care  for  the  feeble-minded  son,  there  is 
no  evidence  that  they  were  doing  so  in  compliance 
with  the  terms  of  the  contract,  that  the  instrument 
continued  to  be  binding  upon  them;  that  it  was  their 
intention  to  carry  out  its  provisions,  or  that  it  re- 
mained in  legal  force  and  effect.  It  was  under  such 
a  state  of  facts  that  the  plaintiff  applied  to  the 
County  Court  and  was  by  it  appointed  guardian  of 
the  person  and  estate  of  W.  M.  Whetstone,  that 
Lofland  was  appointed  administrator  of  the  estate 
of  Almira  Whetstone,  deceased,  and  that  this  suit  was 
brought. 


May,  1920.]  Mukphy  v.  Whetstonbl  305 


The  mother,  who  executed  the  deed  and  the  release 
at  the  time  of  the  sale,  is  dead,  and  her  son  whom 
she  sought  to  protect  is  feeble-minded  and  not  a  com- 
petent witness.  Whatever  may  be  the  actual  facts, 
the  evidence  tends  to  show  that  she  knew  and  under- 
stood what  she  was  doing  and  was  not  acting  under 
any  undue  influence. 

This  case  depends  upon  the  legal  force  and  eflFect 
of  the  deed  of  the  55-acre  tract  from  Almira  Whet- 
stone to  H.  F.  and  Delia  M.  Whetstone,  the  contract 
for  the  maintenance  and  support  of  the  feeble- 
minded son,  the  purported  release  of  that  contract, 
and  the  subsequent  proceedings  and  conduct  of  the 
parties. 

1.  It  has  been  settled  by  numerous  decisions  of 
this  court  that  there  is,  no  vendor's  lien  in  this  state. 
The  conveyance  here  involved  was  absolute  and 
passed  a  fee-simple  title  to  the  grantees.  The  con- 
sideration therefor  was  the  agreement  to  provide 
for  and  support  W.  M.  Whetstone  for  the  remainder 
of  his  life  after  the  death  of  his  mother.  In  Perry 
on  Trusts  (6  ed.),  Section  235,  it  is  said: 

*'If  the  vendor  makes  the  sale  for  the  considera- 
tion of  his  future  support,  no  lien  will  arise.'* 

In  McGandlish  v.  Keen,  13  Grat.  (Va,)  615,  630, 
it  was  held: 

*'The  conveyance  is  in  consideration  of  the  cove- 
nant of  the  grantee  that  his  estate  shall  pay  the 
annuity,  and  the  vendor's  lien  does  not  attach  upon 
the  property.  *  * 

''Upon  the  whole,  I  feel  no  doubt  that  Mrs.  Byrd 
was  content  with  the  personal  security  of  Coke,  and 
that  at  the  time  of  executing  the  instrument,  neither 
party  contemplated  or  thought  of  a  lien.  And  to 
set  it  up  here  would  be  to  carry  the  doctrine  further 
than  it  has  ever  yet  gone,  which,  in  view  of  the  ex- 
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pressions  of  eminent  judges  against  the  policy  of 
such  a  lien  and  the  marked  sense  of  the  legislature 
in  its  total  abolition  by  statutory  enactment,  I  cer- 
tainly am  not  prepared  to  do/' 

In  McKUlip  V.  McKUlip,  8  Barb.  (N.  Y.)  552,  it 
is  said: 

*  ^  Thus,  where  A.  conveys  land  to  B.,  and  in  con- 
sideration thereof  B.  covenants  with  A.  to  support 
and  maintain  him  and  J.,  his  lunatic  son,  the  cove- 
nant creates  no  lien  upon  the  land  in  favor  of  J. 

''It  follows,  therefore,  that  the  bond  could  not  be 
declared  an  equitable  encumbrance  on  the  land,  even 
in  behalf  of  the  obligee,  Archibald,  and  a  fortiori 
in  behalf  of  the  lunatic,  who  is  merely  a  beneficiary. ' ' 

In  Arlin  v.  Brown,  44  K  H.  102,  105,  the  rule  is 
thus  stated: 

''No  such  lien  will  exist  where  no  purchase  money 
is  agreed  to  be  paid  for  the  land,  but  where  the  only 
consideration  for  the  conveyance  is  the  agreement 
of  the  vendee  to  support  and  maintain  the  vendor 
during  the  life  of  such  vendor.  *  * 

"The  sole  consideration  for  the  conveyance  was 
the  parol  agreement  of  Sarah  Brown,  stated  in  the 
bill.  When  that  agreement  was  made  the  considera- 
tion was  paid  as  the  parties  agreed.  If  it  was  not, 
still  it  was  an  agreement  not  for  the  payment  of 
purchase  money,  but  for  certain  personal  services  of 
the  most  indefinite  and  unascertainable  character; 
and  for  a  nonperformance  of  which  a  recovery  could 
only  be  had  of  damages  altogether  unliquidated  and 
uncertain.  It  has  not  been  held  anywhere,  so  far 
as  we  have  been  able  to  find,  that  any  lien  exists  for 
the  performance  of  such  a  contract.*' 

In  Brawley  v.  Catron  et  cU.,  8  Leigh  (Va.),  522, 
it  is  held  that: 

"The  agreement  for  supporting  the  vendor  and 
his  daughters  constitutes  no  lien  in  equity  upon  the 
land.*' 
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In  Peters  et  ux.  v.  Tunelh  43  Minn.  473,  476  (45 
N.  W.  867,  19  Am.  St.  Rep.  252),  we  find: 

VThe  contract  was  not  to  be  performed  by  a  single 
act,  and  once  for  all;  but  performance  was  to  extend 
indefinitely  over  a  period,  it  might  be,  of  many 
years,  and  was  to  consist  of  various  acts  besides  the 
payment  of  money.  What  was  required  to  be  done 
was  contingent  and  uncertain,  depending  upon 
future  events  impossible  to  be  calculated  or  ascer- 
tained, and  this  uncertainty  as  to  what  was  to  be 
done  would  continue  indefinitely.  There  was  no  lien, 
unless  it  existed  from  the  beginning,  at  the  time  of 
the  conveyance,  and  before  any  obligation  had  be- 
come defined,  certain,  and  ascertainable.  It  cer- 
tainly has  not  been  generally  supposed  that  the  doc- 
trine of  vendor's  lien  extended  to  contracts  of  such 
a  nature. '* 

In  Abbott  V.  Sanders,  80  Vt.  179  (66  Atl.  1032,  130 
Am.  St.  Rep.  974,  12  Ann.  Cas.  898,  13  L.  R.  A. 
(N.  S.)  725),  it  is  held: 

*'A  conveyance  conditioned  upon  the  furnishing  of 
support  to  the  grantor  may,  upon  breach  of  the  con- 
dition, be  foreclosed  by  bill  as  though  it  were  a  mort- 
gage. *' 

In  the  notes  in  13  L.  R.  A.  (N.  S.)  725,  we  find: 

*'It  appears  to  be  well  settled  that  an  implied 
equitable  lien  does  not  exist  in  favor  of  a  vendor  of 
real  estate  to  secure  the  consideration  therefor,  when 
such  consideration  is  the  maintenance  and  support 
of  the  grantor  during  life,  some  cases  stating  as  the 
reason  therefor  that  the  charge  is  of  too  uncertain 
and  indefinite  a  character  [authorities] ;  while  in 
other  cases  a  lien  is  denied  upon  the  ground  that  the 
covenant  of  the  vendee  is  substituted  for  the  pur- 
chase money,  or  as  a  mode  of  payment  of  the  price 
of  the  land,  and  therefore  the  land  is  discharged  of 
the  lien  [citing  authorities]." 
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In  Burroughs  v.  Burroughs,  164  Ala.  329  (50 
South.  1025,  137  Am.  St.  Eep.  ,59,  20  Ann.  Cas.  926, 
28  L.  B.  A.  (N.  S.)  607),  the  opinion  says: 

*'No  vendor's  Ken  exists  where  the  consideration 
for  the  conveyance  of  land  is  an  agreement  to  sup- 
port the  grantor  during  life.** 

2.  The  authorities  are  also  uniform  on  the  propo- 
sition that,  where  such  a  conveyance  is  made  and 
there  is  a  breach  of  the  conditions,  equity  will  then 
create  a  lien  or  charge  upon  the  property  to  carry 
out  the  spirit  and  intent  with  which  the  conveyance 
was  made.  That  was  expressly  held  by  this  court 
in  Patton  v.  Nixon,  33  Or.  159  (52  Pac.  1048),  where 
the  syllabus  says: 

**  Equity  will  grant  relief  to  one  who  has  made  a 
conveyance  of  property  in  consideration  of  her 
future  support,  although  the  plaintiff  has  a  remedy 
at  law,  and  to  avoid  a  multiplicity  of  actions  will 
make  the  maintenance  of  the  plaintiff  a  charge  upon 
the  premises.'* 

It  was  there  alleged  and  proved  that  the  defend- 
ant had  refused  to  keep  and  perform  her  agreement. 
Although  the  rule  is  more  broadly  stated  in  Watson 
V.  Smith,  7  Or.  448,  yet,  when  analyzed,  that  decision 
is  also  founded  upon  a  failure  or  neglect  to  keep  the 
covenants  upon  which  the  conveyance  was  made. 
Learned  counsel  for  plaintiff  has  filed  an  exhaustive 
brief,  but  he  has  not  cited  and  we  have  not  found 
an  authority  which  holds,  under  facts  such  as  are 
shown  to  exist  in  this  case,  that  there  is  oi;  was  an 
equitable  lien  on  the  55-acre  tract  in  favor  of 
W.  M.  Whetstone. 

The  facts  are  peculiar.  The  execution  of  the 
original  contract  for  support  and  of  the  purported 
release  is  admitted.    The  plaintiff  contends  that  the 
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release  was  procured  and  the  proceeds  of  the  sale 
were  paid  over  to  the  defendants  through  the  exer- 
cise of  undue  influence  upon  Almira  Whetstone.  The 
defendants  Whetstone  affirmatively  allege  that,  not- 
withstanding the  release,  they  are  still  bound  by  the 
parol  agreement,  as  though  the  release  had  never 
been  executed.  As  stated,  the  testimony  does  not 
show  that  there  was  any  breach  of  the  conditions 
by  which  the  conveyance  from  Almira  Whetstone 
was  made,  and  that  was  the  finding  of  the  trial  court. 
Although  the  original  contract  and  release  were  in 
writing,  the  agreement  between  Almira  Whetstone 
and  the  defendants  Whetstone  was  in  parol  and  was 
a  matter  within  their  exclusive  personal  knowledge. 
There  is  no  evidence,  verbal  or  written,  tending  to 
show  that  after  the  release  was  executed  and  prior 
to  the  filing  of  their  answer  in  this  suit  the  defend- 
ants Whetstone  were  bound  by  the  original  contract 
or  that  they  recognized  and  admitted  that  it  con- 
tinued to  remain  in  force  and  effect.  It  is  true  that 
in  answering  the  citation  of  the  County  Court  they 
appeared  and  pleaded'  the  original  contract,  but  when 
the  release  was  introduced  in  evidence  they  did  not 
file  any  further  pleading  showing  or  alleging  that 
there  had  been  an  oral  agreement  with  Almira  Whet- 
stone that  the  written  contract  should  remain  in 
force  notwithstanding  the  release. 

It  was  under  such  conditions  that  the  plaintiff 
was  appointed  guardian  by  the  County  Court  and 
obtained  control  of  the  feeble-minded  W.  M.  Whet- 
stone. There  is  no  testimony  tending  to  show  that 
after  such  custody  was  granted  to  the  plaintiff  the 
defendants  Whetstone  notified  him  that  the  written 
contract  was  still  in  effect  and  that  they  were  ready 
and  willing  to  keep  and  perform  its  conditions;  in 
other  words,  they  concealed  the  existence  of  the  oral 
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agreement  with  Almira  Whetstone  from  both  the 
County  Court  and  the  guardian  who  brought  this 
suit. 

3.  Although  for  want  of  proof  the  decree  of  the 
Circuit  Court  must  be  affirmed  on  the  merits,  yet 
we  are  convinced  that  the  suit  was  brought  in  good 
faith,  and  it  resulted  in  establishing  the  legal  exist- 
ence of  a  concealed  oral  contract  that  the  original 
pact  between  Almira  Whetstone  and  the  defendants 
Whetstone  should  continue  in  force  and  effect,  not- 
withstanding the  release  thereof.  Under  the  terms 
of  the  original  contract  the  defendants  Whetstone 
were  to  care  for  and  support  the  feeble-minded  son 
of  Almira  Whetstone  during  his  life  after  the  death 
of  his  mother.  The  guardian  was  appointed  on  or 
about  October  1,  1915,  and  assumed  custody  of  him 
soon  thereafter.  It  appears  from  the  record  that  at 
all  times  since  the  guardian  at  his  own  expense  has 
provided  a  home  and  maintenance  for  W.  M.  Whet- 
stone, and  that  the  latter  has  no  estate  outside  the 
contract  which  his  mother  made  for  his  support.  In 
all  the  circumstances  we  feel  that  it  would  be  in- 
equitable and  unjust  if  the  guardian  should  not  re- 
ceive a  reasonable  compensation  for  such  care  and 
support  of  his  ward,  and  that  in  equity  and  good 
conscience  the  defendants  Whetstone  should  pay  the 
amount  thereof.  There  is  no  evidence  presented  as 
to  what  would  be  a  proper  charge,  or  anything  upon 
which  this  court  could  base  a  decree  as  to  the 
amount.  The  cause  is  therefore  remanded  to  the 
Circuit  Court  with  leave  to  the  parties  to  frame 
issues  and  offer  proof  as  to  what  would  be  a  just 
and  reasonable  charge,  and  with  instructions  to  the 
court  to  render  a  decree  in  favor  of  the  plaintiff 
against  the  defendants  AVhetstone  for  the  amount 
which  he  should  recover  for  the  care  and  mainte- 
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nance  of  W.  M.  Whetstone.  When  the  defendants 
Whetstone  shall  serve  a  written  notice  npon  the 
guardian  that  they  are  ready  and  willing  to  take 
and  care  for  W.  M.  Whetstone  as  provided'  in  their 
original  contract  with  his  mother,  and  that  they  will 
keep  and  perform  that  agreement,  they  shall  then  be 
released  from  any  further  charge  or  liability  to 
plaintiff;  and  so  long  as  they  comply  with  the  terms 
of  the  original  contract  they  shall  be  and  remain 
free  from  any  other  obligation  for  his  care  and 
support.  Otherwise,  the  decree  of  the  Circuit  Court 
is  aflSrmed;  neither  party  to  recover  costs  in  this 
court. 

Affibmbd  and  Bemanded.    Bbheabing  Denied. 

MoBbidb^  C.  J.,  and  Bean  and  Beij^nett,  JJ.,  con- 
cur. 


Aigaad  March  11,  affirmed  April  13,  rehearing  denied  Maj  18,  1920. 

HUBST  V.  HILK 

(188  Pac.  97^.) 

Fdndpal  and  Agent— That  Defendant  SeUer's  Son  Acted  for  Him- 
self in  Buying  Potatoes  Sold  to  Plaintiff  Admiflsihle. 

1.  In  action  for  failure  to  deliver  potatoes  sold  by  defend- 
tnVg  minor  son,  in  charge  of  his  store,  defendant  claiming  son  had 
no  aathoritj,  evidence  of  son  that  when  he  bought  potatoes  he 
secured  them  for  hiinself  with  his  own  money  held  admissible  to 
rebut  any  inference  from  son's  having  been  in  charge  of  defend- 
ant's store  that  potatoes  were  defendant's. 

Trial— lurtraction  as  to  Signing  of  Contract  Held  not  Erroneous  in 
View  of  Bast  of  Instruction. 

2.  In  action  for  failure  to  deliver  potatoes  sold  by  defendant's 
niinor  son,  an  instruction  that  it  was  for  the  jury  to  determine 
whether  contract  was  signed  by  both  parties  at  the  time  it  was 
entered  into  is  not  erroneous  in  that  it  required  both  parties  to 
sign  at  the  same  time  in  view  of  other  part  of  instruction,  "and 
IMS  becomes  one  of  the  material  questions  for  you  to  determine 
in  the  course  of  settlement  of  the  issues  herein  presented." 

^tedpal  and  Agent— Anthoilty  not  Provable  by  Declarations. 

3.  The  authority  of  an  agent  cannot  be  proved  by  his  own 
deelarationa  out  of  court. 
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Sales — ^Buyer  Wlio  Demands  Delivery  Within  Beasonable  Time  can 
Enforce  Contract. 

4.  Wlhere  no  time  for  delivery  was  fixed  by  contract  of  sale,  if 
buyer  demanded  delivery  within  reasonable  time^  and  waa  then 
ready,  able,  and  willing  to  perform,  there  being  no  delivery  offered 
by  seller  at  an^  other  time,  buyer  would  be  in  position  to  enforce 
the  contract 

Appeal    and   Error—- EzceptiOnB   to   Instmctloitf    Partly    Favorable 
Blionld  be  Pointed  to  Part  Ck>mplained  of. 

5.  Where  a  party  is  excepting  to  a  long  series  of  paragraphs  of 
instructions,  part  of  which  are  favorable  to  him,  and  other  parts 
vague  and  ambiguous,  he  should  point  out  to  court  particular  fault 
complained  of,  or  at  least  point  his  exceptions  to  part  particularly 
claimed  to  be  erroneous. 

Appeal  and  Error— ^Sabjunctive  InstmctionB  Based  on  Hypotbetical 
Condition  Held  Haomless. 

6.  In  action  for  failure  to  deliver  potatoes  sold,  instructions 
subjunctive  in  character  and  based  on  hypothetical  condition  that 
a  reasonable  time  for  performance  of  the  contract  had  expired 
when  assigned  by  the  buyer   to   plaintiff  held  harmless. 

Bales — ^Demand  Necessary  to  Fix  Liability  Where  Time  for  Per- 
formance not  Fixed. 

7.  Where  contract  of  sale  fixes  no  time  for  delivery,  there  can 
be  no  default  which  either  buyer  or  seller  can  take  advantage  of 
until  one  party  or  other  has  made  demand  for  delivery  or  accep- 
tance. 

Salee— Contract  not  Fixing  Time  for  Delivery  Lapees  After  Beason- 
able Time  Without  Demand. 

8.  If  either  party  to  a  contract  of  sale  not  specifying  time  for 
delivery  lets  a  reasonable  time  expire  without  demand,  the  con- 
tract  lapses,   and   neither   party   can    enforce    performance. 

Appeal  and  Error — Complaint  cannot  be  Made  of  Too  Favorable 
Distmction. 

9.  Appellant  cannot  complain  on  account  of  an  instruction  more 
favorable  than  he  had  a  right  to  ask. 

Evidence— Perishable    Character    of    Potatoes   Matter    of    Common 
Knowledge. 

10.  It  is  a  matter  of  common  knowledge  that  potatoes  are  a 
perishable  product,  not  lasting  over  one  season. 

Sales— Five  Months'  Delay  In  Demanding  Delivery  of  Potatoes  Un- 
reasonable. 

11.  Five  months'  delay  on  the  part  of  the  buyer  of  potatoes 
and  his  assignee  in  demanding  delivery  should  be  considered  un- 
reasonable  as   matter   of   law. 

From  Marion:  Pbboy  E.  Kblly,  Judge, 
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Department  2. 

This  is  an  action  to  recover  damages  for  the  al- 
leged breach  of  a  contract  to  deliver  a  15-ton  carload 
of  Bnrbank  potatoes,  of  a  specified  size,  at  Jeffer- 
son,  Oregon. 

Several  questions  were  presented  in  the  case;  the 
principal  one  being  whether  or  not  defendant's  name 
was  placed  to  the  contract  by  his  authority. 

This  contract  purported  to  be  signed  by  defendant 
by  E.  B.  Hill,  his  son.  At  the  time  the  contract  was 
made  the  defendant  had  a  store  at  Jefferson,  Ore- 
gon. He  was  not,  at  the  time,  however,  living  at 
Jefferson,  but  at  Portland,  Oregon,  and  the  store 
was  in  charge  of  his  son  as  his  agent.  E.  B.  Hill, 
the  son,  was  a  minor  still  under  age,  but  was  mana- 
ging the  store.  There  was  evidence  that  he  had  pur- 
chased flour  and  other  supplies  for  the  store,  which 
was  engaged  in  a  retail  business;  but  there  was  no 
evidence  that  he  had  ever  purchased  or  sold  stuff  in 
carload  lots,  similar  to  the  transaction  in  question. 

The  contract,  as  offered  in  evidence  by  the  plain- 
tiff, was  as  follows: 

'*  Jefferson,  10-13-1916. 
"I  confirm  sale  to  F.  H.  CoflSn,  one  15  ton  car 
Bntbank  potatoes,  #1,  shipping,  free  from  disease  in 
good  sacks,  all  over  three  inches  to  ten  inches  in 
length — not  over  ten  per  cent  three  inch  stuff  at 
$1.25  per  hundred  pounds,  f.o.b.  Jefferson,  paid  for 
as  soon  as  loaded. 

*'J.   B.  Hill, 
"By  E.  B.  Hill. 
''I  confirm  acceptance. 

''F.  H.  Coffin. 
"I  hereby  assign  to  W.   S.  Hurst  this  contract, 
Nov.  24,  16. 

"F.  H.  Coffin.'^ 
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A  carbon  copy  of  the  contract  was  given  to  E.  B. 
Hill  at  the  time  the  same  was  signed,  which  was 
identical  with  the  above,  except  that  it  did  not  have 
the  signature  of  F.  H.  Coffin  and  did  not  have  the 
assignment.  The  contract  was  signed  on  October 
13th.  There  is  no  evidence  of  any  demand  by  Coffin 
prior  to  the  assignment  to  Hurst,  which, » the  evi- 
dence of  plaintiff  tended  to  show,  occurred  on  the 
twenty-third  or  twenty-fourth  day  of  November. 

After  this  there  were  some  negotiations  between 
Hurst  and  E.  B.  Hill  (which  may  or  may  not  have 
reached  J.  B.  Hill,  the  defendant)  in  relation  to  the 
potatoes.  There  seems  to  have  been  some  trouble 
about  obtaining  a  car  in  which  to  ship  them.  At  the 
time  of  the  making  of  the  contract  the  minimum  load 
which  would  be  accepted  by  the  railroad  seems  to 
have  been  15  tons,  but  about  fliis  time  the  railroad 
changed  its  rules  so  that  the  minimum  car  was  made 
18  tons,  and  they  would  not  accept  any>  smaller  car. 
About  the  time  of  the  assignment  to  Hurst,  and  im- 
mediately after,  he  attempted  to  make  an  arrange- 
ment with  another  Jefferson  firm,  who  were  shipping 
potatoes,  to  put  in  some  of  their  potatoes,  in  the  car 
with  those  covered  by  this  purchase,  so  as  to  make 
up  the  18  tons,  but  he  seems  to  have  been  unable  to 
make  the  arrangement.  E.  B.  Hill  (either  for  him- 
self or  for  his  father)  about  the  same  time  tried  to 
induce  the  plaintiff  to  buy  three  tons  of  other  pota- 
toes to  make  up  the  balance  of  the  carload,  but  he 
seems  to  have  reached  no  agreement  with  the  plain- 
tiff as  to  this.  Buring  these  negotiations  there  was 
no  definite  demand  by  the  plaintiff  for  the  delivery 
of  the  potatoes,  and  plaintiff  does  not  claim  that  any 
demand  was  made  at  that  time. 
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So  far  as  the  evidence  goes,  the  matter  was  then 
permitted  to  drop-  by  all  the  parties,  and  was  not 
brought  np  again  until  in  March,  1917,  when  the 
plaintiff  made  a  written  demand  upon  the  defendant 
for  the  potatoes,  which  was  refused  by  the  latter. 
In  the  meantime,  potatoes  had  gone  up  from  about 
$1«25  per  hundred  at  the  time  of  making  the  con- 
tract, to  in  the  neighborhood  of  $3.50  per  hundred 
in  March. 

The  defendant  claims  that  his  son  had  no  authority 
to  sign  the  contract  for  him,  or  to  buy  or  sell  pota- 
toes for  him,  except  in  a  small  way,  by  a  single  sack 
for  retail  purposes,  and  that  he  had  no  knowledge 
that  his  son  had  made  the  deal  in  his  name,  or  had 
\  signed  his  name  to  the  contract,  untU  the  demand 

was  made  upon  him  in  March. 

The  cause  was  submitted  to  a  jury  who  found  a 
verdict  in  favor  of  the  defendant.  Upon  this  verdict 
a  judgment  was  entered,  from  which  the  plaintiff 
appeals. 

There  were  exceptions  by  the  plaintiff,  based  upon 
the  introduction  of  evidence  and  the  instructions  to 
the  jury,  which  will  be  considered  at  length  in  the 
opinion.  Apfibmed. 

For  appellant  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Herbert  A.  Cooke  and  Mr.  Walter  C. 
Winslow. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  Elmo  8.  White. 

BENNETT,  J.— ip.  B.  Hill,  a  witness  for  the  de- 
fendant, was  permitted  by  the'  court  to  testify, 
among  other  things,  that  he  bought  the  15  tons  of 
potatoes  with  his  o^n  money,  and  as  to  where  he 
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got  the  money,  and  that  his  father  knew  nothing 
about  the  contract  to  which  his  name  was  signed,  and 
he  identified  three  checks,  given  by  him  apparently 
in  the  purchase  of  the  potatoes,  and  which  were 
signed  by  his  own  name  individually.  The  admis- 
sion of  this  evidence,  as  to  where  and  how  he  pur- 
chased the  potatoes,  is  one  of  the  error?*  alleged  by 
the  plaintijBf. 

1.  We  think  the  evidence  under  the  circumstances 
was  admissible.  Plaintiff  had  offered  evidence  tend- 
ing to  show  that  E.  B.  Hill  was  in  charge  of  his 
father's  store,  and  that  while  so  in  charge  he  had 
purchased  potatoes  upon  this  order.  From  this  evi- 
dence, if  unexplained,  the  jury  might  infer  that  the 
defendant  must  have  known  of  the  transaction  and 
probably  assented  thereto  and  was  bound  thereby. 
But,  if  the  son  bought  the  potatoes  individually  and 
upon  his  own  deal,  and  paid  for  them  with  his  own 
money,  and  not  out  of  his  father's  money,  or  the 
store  money,  it  tends  to  rebut  any  such  inference  or 
presumption,  and  for  that  purpose  the  evidence  was 
competent. 

The  court,  among  other  instructions,  gave  the  jury 
the  following: 

''Plaintiff's  own  testimony — ^that  is,  the  testimony 
of  the  plaintiff's  witnesses — is  to  the  effect  that  the 
signature  was  made  by  E.  B.  Hill.  -The  contract, 
being  of  the  character  that  it  is,  would  require  the 
assent  of  both  parties  thereto,  expressed  in  writing 
and  signed  by  both  of  the  parties. 

*'You  have  heard  the  evidence  in  the  case,  and  it 
is  for  you  to  determine  whether  or  not  the  contract 
in  question  was  signed  by  both  parties  at  the  time  it 
is  alleged  it  was  entered  into  by  Mr.  J.  B.  Hill 
through  his  agent,  Mr.  E.  B.  Hill  and  Mr.  Coffin, 
and  this  becomes  one  of  the  material  questions  for 
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you  to  determine  in  the  course  of  settlement  of  the 
issues  herein  presented.'^ 

It  is  claimed  by  the  plaintiff  that  the  court  thereby 
told  the  jury  that  plaintiff  could  not  recover  unless 
the  contract  was  signed  by  CoflSn  at  the  very  time 
it  was  signed  by  E.  B.  Hill. 

It  is  not  necessary  to  pass  upon  the  question  of 
whether  or  not  the  contract  had  to  be  signed  by 
Coffin  at  the  very  time  that  E-  B.  Hill  attached  his 
father's  name,  or  at  the  time  when  the  carbon  copy 
(which  does  not  appear  to  have  been  signed  by  Coffin 
at  all)  was  given  to  young  Hill,  in  order  to  make  a 
valid  contract.  Whether  or  not  the  court  would  have 
been  justified  in  giving  such  an  instruction,  it  did 
not  in  fact  so  tell  the  jury.  What  the  court  did  say 
to  the  jury  was  ''that  this  becomes  one  of  the  mate- 
rial questions  for  you  to  determine  in  the  course  of 
settlement  of  the  issues  herein  presented.'* 

There  was  a  direct  conflict  in  the  testimony  as  to 
whether  or  not  the  contract  was  signed  by  Coffin  at 
that  time.  There  is  no  question  but  what  it  was  ma- 
terial in  the  case,  whether  it  was  signed  at  that  time 
or  not,  even  if  a  signature  by  Coffin  at  that  time  was 
not  absolutely  and  necessarily  essential  to  a  valid 
contract;  therefore  the  instruction  given  by  the  court 
was  not  error  in  any  view  of  the  law. 

3.  Th^  court  also  instructed  the  jury  as  follows : 

''In  this  case  any  statement  or  declaration  of  au- 
thority made  by  the  defendant's  son  at  the  time  of 
the  original  ^  transaction,  is  not  evidence  of  agency 
which  is  binding  upon  the  defendant." 

And  the  giving  of  this  instruction  is-  still  another 
ground  of  error  asserted  by  the  plaintiff. 

The  instruction,  however,  was  the  simple  declara- 
tion of  the  elementary  rule  that  you  cannot  prove 
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the  authority  of  the  agent  by  his  own  declarations 
out  of  court. 

This  doctrine  is  so  well  settled,  and  so  elementary, 
and  has  been  so  often  announced  by  this  court,  that 
there  is  little  room  for  question  as  to  the  correctness 
of  the  instruction:  Bridenstine  v.  Gerlinger  Motor 
Car  Co.,  86  Or.  411,  423  (168  Pac.  73,  922),  and  au- 
thorities cited. 

The  most  serious  question  in  the  case,  as  we  view 
it,  is  in  relation  to  the  giving  by  the  court  of  the  fol- 
lowing series  of  instructions: 

**If  you  should  find  from  the  evidence  that  during 
such  period  of  time  following  the  execution  of  this 
contract  as  you  find  reasonable  for  performancfe  of 
it,  the  purchaser  was  not  ready,  able  and  willing  to 
receive  the  potatoes  and  pay  the  contract  price,  the 
plaintiff  could  not  recover  in  this  action,  irrespective 
of  any  default  upon  the  part  of  the  defendant.  And 
by  referring  to  the  purchaser  in  this  connection,  gen- 
tlemen of  the  jury,  I  desire  to  be  understood  as  re- 
ferring to  the  holder  of  the  contract,  if  there  was  an 
assisrnment  of  the  contract  by  Mr.  CoflSn  to  Mr. 
Hurst.  Reference  to  purchaser  includes  reference 
to  Hurst.  As  assignee  he  would  then  be  deemed  the 
purchaser  within  the  assignment  provision.  F.  H. 
Coffin,  mentioned  in  the  complaint  should  be  deemed 
the  purchaser  at  all  times  until  the  alleged  assign- 
ment to  the  plaintiff. 

*'If  a  reasonable  time  for  performance  had  ex- 
pired prior  to  the  time  of  this  alleged  assignment, 
and  if  during  that  time  the  said  F.  H.  Coffin  was  not 
financially  able  to  pay  for  the  potatoes  had  delivery 
been  tendered,  or  was  unwilling  or  not  ready  to  ac- 
cept the  potatoes  during  that  period  of  time,  he  was 
in  default,  and  neither  he  nor  the  plaintiff  could 
maintain  this  action  for  the  breach  thereof. 

**  Unless,  therefore,  you  find  that  the  said  F.  H. 
Coffin  was,  during  the  period  of  performance  and 
up  to  the  time  of  the  alleged  assignment,  ready,  able 
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and  willing  to  accept  delivery  of  said  potatoes  and 
pay  for  the  same,  you  should  find  for  the  defendant. '  * 

4.  To  these  instructions  there  was  a  blanket  excep- 
tion. They  are  ambiguous  and  by  no  means  definite, 
and  it  is  claimed  by  the  plaintiff  that  they  informed 
the  jury,  in  effect,  that  Coffin  must  have  been 
"ready,  able  and  willing'*  all  the  time  from  the  mak- 
iog  of  the  contract  up  to  the  assignment,  in  order  to 
justify  a  recovery.  There  are  some  portions,  espe- 
cially the  last  clause  of  the  last  paragraph,  which 
seem  to  justify  this  construction.  In  that  regard, 
that  clause  of  the  instruction  was  inaccurate;  for 
under  such  a  contract,  where  no  time  for  delivery, 
was  fixed,  if  the  buyer  made  a  demand  for  the  de- 
livery within  a  reasonable  time,  and  was  ready,  able 
and  willing  to  perform  at  that  time,  there  being  no 
delivery  offered  by  the  seller  at  any  other  time,  he 
would  be  in  a  position,  we  think,  to. enforce  the  con- 
tract. 

There  is  a  question,  however,  as  to  whether  a 
party  can  put  himself  in  a  position  to  question  a 
series  of  instructions,  or  a  long  instruction  like  this, 
a  part  of  which  is  incorrect  and  other  portions  am- 
,  biguous,  by  a  blanket  exception  to  the  whole  charge 
[  or  series  of  charges :  Murray  v.  Murray,  6  Or.  17,  23 ; 
Kearney  v.  Snodgrass,  12  Or.  311,  317  (7  Pac.  309) ; 
Conklin  v.  La  Dow,  33  Or.  354  (54  Pac.  218). 

Part  of  this  instruction  was  unquesfionably  favor- 
able to  the  defendant,  notably  that  portion  reading 
as  follows: 

''I  desire  to  be  understood  as  referring  to  the 
holder  of  the  contract,  if  there  was  an  assignment 
of  the  contract  by  Mr.  Coffin  to  Mr.  Hurst.  Eefer- 
ence  to  purchaser  includes  reference  to  Hurst.  As 
assignee  he  would  then  be  deemed  the  purchaser 
witlun  the  assignment  provision.    F.  H.  Coffin  men- 
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tioned  in  the  complaint  should  be  deemed  the  pur- 
chaser at  all  times  until  the  alleged  assignment  to 
the  plaintiff/' 

5.  It  would  seem,  as  a  matter  of  fairness  to  the 
court,  where  a  party  is  excepting  to  a  long  series 
of  paragraphs  like  this,  part  of  which  were  favorable 
to  him,  and  other  portions  vague  and  ambiguous, 
that  the  party  so  excepting  should  point  out  to  the 
court  the  fault  complained  of,  or  at  least  should 
point  his  exceptions  to  the  particular  portion  of  the 
charge  claimed  to  be  definitely  erroneous,  so  that 
the  court  may  correct  it  if  he  sees  fit.  ^ 

6.  However,  assuming  that  the  exception  was  suffi- 
cient to  present  the  question,  we  are  of  the  opinion 
that  however  erroneous  the  instruction  may  have 
been,  it  could  not  have  injured  the  plaintiff.  It  was 
subjunctive  in  its  character,  and  based  upon  the 
hypothetical  condition,  that  a  reasonable  time  for  the 
performance  of  the  contract  had  expired,  at  the  time 
the  assignment  of  tbe  contract  was  made  to  Hurst, 
and  the  question  of  whether  or  not  such  a  reasonable 
time  had  expired  was  submitted  to  the  jury. 

7.  This  being  a  contract  in  which  no  time  for  de- 
livery was  fixed  by  the  terms  of  the  instrument  it- 
self, it  is  conceded  by  the  briefs  of  both,  the  appellant 
and  the  respondent  that  there  could  be  no  default 
which  either  the  buyer  or  the  seller  could  take  advan- 
tage^ of,  until  one  party  or  the  other  had  made  a 
demand  for  delivery  or  acceptance.  And  this  is  un- 
questionably the  law. 

**If  no  time  is  fixed  for  delivery  the  buyer  must 
make  a  demand' ':  35  Cyc.  165. 

**  Neither  party  could  put  the  other  in  default, 
without  performance  or  an  offer  to  perform  upon 
his  part'*:  Longfellow  v.  Huffma/n,  49  Or.  486  (90 
Pac.  907). 
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*'If  both  parties  are  present  and  neither  of  them 
tenders  performance,  then  both  are  in  default  and 
neither  of  them  can  sue  the  other  for  the  breach'*: 
Catlin  V.  Jones,  52  Or.  337  (97  Pac.  546). 

8.  And  we  think  it  equally  clear,  that  if  either 
party  lets  a  reasonable  time  expire,  without  a  de- 
mand, then  the  contract  lapses,  and  neither  party  can 
enforce  a  performance :  Hume  v.  MiUlinSf  18  Ky.  Law 
Bep.  108    (35  S.  W.  551). 

There  was  no  evidence  whatever  of  any  demand 
by  CoflSn  prior  to  the  assignment  to  Hurst,  and  in- 
deed there  was  no  evidence  of  a  demand  by  anyone 
until  March,  1917. 

Under  this  state  of  facts,  if  a  reasonable  time  for 
the  performance  of  the  contract  had  expired,  at  the 
time  of  the  assignment  by  CoflSn  to  Hurst,  the  con- 
tract had  lapsed  and  the  plaintiff  would  have  had  no 
right  to  recover,  and  the  court  might  safely  have  in- 
stracted  the  jury  that,  if  a  reasonable  time  for  the 
performance  of  the  contract,  and  for  a  demand  for 
performance,  had  lapsed  at  the  time  of  such  transfer 
(there  being  Ho  evidence  of  a  demand  prior  to  that 
time),  then  the  plaintiff  could  not  recover. 

9.  The  court,  however,  did  not  go  so  far  as  that, 
but  assumed  that  the  plaintiff  could  recover,  notwith- 
standing the  fact  that  he  had  made  no  demand,  even 
if  a  reasonable  time  for  the  performance  of  the  con- 
tract had  expired  prior  to  the  transfer  by  CoflBn,  if 
he  had  been  ready  and  willing  to  perform  during 
that  time.  The  instruction  given  therefore,  while 
not  accurate  as  an  abstract  proposition  of  law,  was 
more  favorable  to  the  plaintiff,  under  the  undisputed 
facts  of  the  case,  than  he  had  a  right  to  ask. 

We  are  of  the  opinion,  therefore,  that  there  was  no 
reversible  error  at  the  trial  and  that  the  judgment 
should  be  affirmed, 

9C  Or.— 21 
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We  are  more  satisfied  with  this  conclusion  because 
of  the  long  delay  on  the  part  of  CoflSn  and  Hurst  in 
demanding  the  performance  of  the  contract  The 
contract,  as  we  have  seen,  was  dated  October  13, 

1916,  and  there  is  no  contention  on  the  part  of  the 
plaintiff  that  any  demand  was  made  until  in  March, 

1917,  or  about  five  months  after  the  date  of  the  con- 
tract, and  after  the  market  price  of  potatoes  had 
gone  up  from  $1.25  to  $3.50  per  hundred,  or  almost 
200  per  cent. 

10.  It  is  a  well-known  fact  that  potatoes  are  a 
perishable  product.  They  do  not  last  over  one  sea- 
son, and  if  they  are  stored  for  any  considerable 
time,  they  must  be  sorted  and  resorted  and  deterio- 
rate rapidly  both  in  weight  and  quality.  They  are 
also  subject  to  great  and  sudden  fluctuation  in 
values. 

If  potatoes  had  gone  down  to  50  cents  a  hundred 
between  October  and  March,  instead  of  going  up  to 
$3.50,  it  would  not  seem  reasonable  that  the  defend- 
ant, without  offering  to  deliver  from  October  until 
March,  should  then  have  made  up  a  car  and  de- 
manded that  the  plaintiff  take  them  and  pay  $1.25  a 
hundred.  Neither  does  it  seem  reasonable  that  the 
plaintiff  should  lie  by  for  three  or  four  or  five  months, 
without  making  any  demand  for  performance,  and 
then  come  in  and  ask  that  the  defendant  should  be 
compelled  to  deliver,  when  potatoes  had  gone  up  to 
three  times  their  value  at  the  time  of  the  making  of 
the  contract. 

In  Hume  v.  Midlins,  18  Ky.  Law  Rep.  108  (35 
S.  W.  551),  the  Supreme  Court  of  Kentucky  held 
that  a  contract  for  the  sale  of  whisky  in  bond,  which 
was  in  terms  very  much  like  this  one,  had  lapsed  as 
a  matter  of  law,  where  the  buyer  made  no  demand 


May,  1920.]      Stab  Sand  Co.  v.  Portland. 


323 


for  a  year  and  the  price  of  whisky  had  advanced  in 
the  meantime,  and  that  the  demand  was  not  made  in 
a  reasonable  time.  Whisky  in  bond  is  not  a  perish- 
able product,  but  will  continue  in  good  condition  for 
many  years. 

11.  If,  in  the  matter  of  a  product  like  that,  which 
is  not  perishable,  a  year  is,  as  a  matter  of  law,  an 
unreasonable  time  for  the  buyer  to  delay  making  a 
demand,  it  would  seem  that  five  months,  where  the 
property  was  a  perishable  commodity  like  potatoes, 
and  subject  to  so  much  fluctuation  in  value^  ought  to 
be  considered  unreasonable. 

The  court  below  submitted  the  question  to  the  jury 
as  a  question  of  fact,  and  we  think  on  the  whole  the 
rulings  of  the  court  were  quite  as  favorable  to  the 
plaintiff  as  he  could  ask. 

Apfibmed.    Beheahing  Denied. 

McBbide^  0.  J.y  and  Bean  and  JohnSi  JJ.,  concur. 


Argued  March  23,  affirmed  April  20,  rehearing  denied  May  18,  1920. 

STAB  SAND  CO.   v.  POBTLAND. 

(189  Pac.  217.) 

Damages — ^Where  DaniAges  Uncertain   Contract   Fixing  Beasonahle 
Amount  for  Delay  is  Valid. 

1.  A  provision  in  a  contract  for  the  construction  of  municipal  im- 
provements that  for  each  day's  delay  in  completing  the  improvement 
the  contractor  should  as  liquidated  damages  pay  to  the  city  $10  is 
valid  and  enforceable,  for  the  amount  of  damage  would  be  practically 
incapable  of  computation,  and  hence  the  provision  could  not  be 
treated  as  penalty. 

[As  to  stipulated  forfeiture  for  breach  of  contract  as  penalty 
or  liquidated  damages,  see  the  notes  in  1  Ann.  Cas.  244;  10 
Ann.  Oaa  225;  Ann.  Caa.  19120^  1021;  Ann.  Caa.  1917D^  585.] 
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Pleading— Baply  Alleging  Waiver  of  Stipnlatlon  In  Oontraet  Biifld  on 
Held  a  Departure. 

2.  Where  plaintiff  alleged  performance  of  contracts  for  the  eon- 
struetion  of  municipal  improvements,  and  on  the  city's  averment  that 
defendant  failed  to  complete  within  time,  and  so  was  liable  under 
provision  for  payment  of  stipulated  sum  per  day  as  liquidated  dam- 
ages, reply  alleging  waiver  of  the  provision  was  a  departure. 

From  Multnomah:  Geobge  W.  Staplbton,  Judge. 

Department  2. 

The  plaintiff  is  an  Oregon  corporation,  and  in  1908 
entered  into  seven  different  written  contracts  with 
the  defendant,  which  were  identical  in  form,  for  the 
improvement  of  a  number  of  its  streets.  Except  as 
to  the  particular  streets,  time  of  performance,  date 
of  completion,  and  the  amount  of  stipulated  dam- 
ages, differing  in  the  instruments,  each  contract  con- 
tained the  following  provisions: 

*'The  work  shall  commence  within  10  days  after 
the  awarding  of  this  contract,  and  [be]  prosecuted 
with  such  vigor  that  all  the  work  embraced  in  this 
contract  shall  be  entirely  completed  by  the  29th  day 
of  July,  A.  D.  1908. 

**It  is  hereby  agreed  that,  in  view  of  the  character 
of  the  work  to  be  done,  the  said  city  of  Portland 
will  suffer  damages  to  the  extent  of  $10.00  per  day 
for  each  and  every  day  that  the  completion  of  said 
work  is  delayed  beyond  the  29th  day  of  July,  A,  D. 
1908. 

**And  it  is  further  agreed  that,  in  case  said  work 
shall  not  be  completed  on  or  before  said  last  named 
date,  the  party  of  the  first  part  shall  pay  to  the 
city  of  Portland,  as  fixed  and  liquidated  damages, 
the  sum  of  $10.00  for  each  and  every  additional  day 
required  to  complete  said  work,  which  shall  be  re- 
tained out  of  any  money  due  or  to  become  due  under 
this  contract.*' 

In  the  first  cause  of  action  the  complaint  alleges 
that  the  defendant  enacted  ordinance  No.  17,881,  pro- 
viding for  the  time  and  manner  of  improving  Fargo 
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Street  in  the  Gity  of  Portland,  from  the  east  line 
of  Williams  Avenue  to  the  west  line  of  Union 
Avenue,  in  front  of  and  abutting  upon  blocks  8,  9, 
12,  and  13  of  Williams  Avenue  Addition  to  said  city ; 
that  the  ordinance  was  duly  approved  by  the  mayor; 
that  thereafter  bids  for  the  improvement  were  regu- 
larly advertised  for  and  received;  that  the  contract 
was  awarded  by  the  defendant  to  the  plaintiff;  that 
it  was  reduced  to  writing  and  was  duly  signed  by 
each  party;  and  that  the  plaintiff  agreed  to  complete 
the  said  improvement  for  $5,331.64.  It  is  then 
averred : 

''That  thereafter  the  plaintiff  furnished  the  re- 
quired bond  and  entered  into  the  performance  of 
said  contract,  and  completed  the  same  in  substantial 
accordance  with  the  terms  thereof. 

"That  thereafter  all  the  work  done  under  said 
contract  was  accepted  by  said  defendant  through  its 
duly  authorized  authority,  the  Executive  Board'* 

—and  further  ^that  by  ihe  terms  of  said  written  con- 
tract it  was  the  duty  of  the  defendant  to  provide  a 
special  fund  out  of  which  the  cost  of  improvement 
should  be  paid;  that  the  amount  thereof  should  be 
created  by  the  levy  of  an  assessment  upon  the  prop- 
erty benefited  by  the  improvement,  the  entire  cost 
of  which  was  to  be  borne  by  the  owners  of  such  prop- 
erty; that  the  city  made  the  assessment  and  received 
therefrom  the  sum  of  $5,682.66,  on  or  about  October 
1,  1909;  that  there  became  due  and  owing  from  the 
defendant  to  the  plaintiff,  under  the  contract  and  for 
extras,  $5,331.64,  no  part  of  which  has  been  paid  ex- 
cept the  sum  of  $5,311.64;  »and  that  the  balance  of 
$20,  with  intei^est  from  October  1,  1909,  remains  due 
and  unpaid  by  the  defendant  to  the  plaintiff. 

There  are  six  other  separate  causes  of  action,  with 
similar  allegations,  founded  upon  like  contracts,  for 
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all  \)f  which  the  plaintiff  prays  jud^znEnent  for  $1,440 
with  interest. 

The  defendant  admits  the  execution  of  the  re- 
spective contracts,  denies  all  other  material  allega- 
tions of  the  complaint,  and  for  a  further  and  sepa- 
rate answer  to  the  first  cause  of  action  avers  **that 
the  plaintiff  failed  and  neglected  to  complete  the  said 
contract  and  said  improvement  until  March  4,  1909, 
which  was  eighty-three  days  after  the  time  required** 
for  its  completion;  that  it  forfeited  to  the  City  of 
Portland  the  sum  of  $10  a  day  for  83  days,  $830  in 
all;  that  the  executive  board  of  the  city  granted  to 
the  plaintiff  an  extension  of  time  for  80  days  and 
thereby  relieved  it  of  the  forfeiture  of  $800 ;  and  that 
the  plaintiff  **has  been  fully  p^id  and  compensated 
for  all  materials  furnished  and  work  performed 
under  said  contract.*'  Like  defenses  are  made  to 
each  cause  of  action. 

As  a  reply  the  plaintiff  denies  the  new  matter  of 
the  answer,  and  further  alleges: 

*'That  plaintiff  was  prevented  from  completing 
the  work  under  said  contract  by  the  time  stipulated 
therein,  because  of  interference  on  the  part  of  the 
defendant  in  delaying  the  completion  of  connecting 
improvements,  and  in  preventing  and  rendering  it  im- 
possible for  plaintiff  to  have  the  free  access  to  the 
place  at  which  its  work  was  to  be  performed  requi- 
site for  the  proper  and  expeditious  performance 
thereof;  that  in  and  by  the  specifications  which 
•formed  a  part  of  the  contract  between  the  parties 
it  was  stipulated  and  agreed  that  the  street  under 
construction  should  be  rolled  by  the  defendant's 
roller;  that  defendant  failed  and  refused  to  furnish 
same  as  and  when  it  was  reasonably  required  by 
plaintiff  in  order  to  complete  its  work  by  the  time 
stipulated;  and  that  by  its  said  acts  and  omissions 
the  said  defendant  itself  prevented  the  completion  by 
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plaintiff  of  the  said  contract  within  the  time  stipu- 
lated/' 

There  was  a  trial  by  jury.  The  defendant  offered 
no  testimony,  and,  when  plaintiff  rested,  moved  for 
a  judgment  of  nonsuit  as  to  each  cause  of  action, 
on  the  ground  that  there  had  been  a  failure  **of 
proof  on  the  part  of  the  plaintiff  to  show  perform- 
ance or  excuse  for  nonperformance  of  its  contracts/* 
The  plaintiff  moved  for  a  directed  verdict  on  the 
ground  that  there  had  been  a  failure  of  proof  on  the 
part  of  the  city  as  to  any  damages  sustained  on  ac- 
count of  the  delay.  Both  motions  were  overruled, 
and  the  jury  returned  a  verdict  for  the  defendant, 
upon  which  judgment  was  entered.  The  plaintiff 
appeals  therefrom,  charging  that  tbe  defendant's 
further  and  separate  answers  do  not  state  facts  suflS- 
eient  to  constitute  a  defense;  that  it  is  not  alleged 
therein  that  the  defendant  suffered  any  damage  as  a 
result  of  the  delay  in  completing  the  contracts;  that 
the  court  erred  in  overruling  plaintiff's  motion  for 
a  directed  verdict;  that  it  appears  that  the  defend- 
ant was  the  agent  or  trustee  of  the  plaintiff  for  the 
purpose  of  collecting  from  the  property  owners  the 
amount  of  the  special  assessment;  that  it  did  not 
allow  them  any  credit  for  damages  on  account  ofi 
Buch  delay,  but  collected  the  full  amount  due  to  the 
plaintiff  under  the  contract;  that  the  city  is  thereby 
estopped  from  asserting  that  there  was  any  damage; 
that  it  affirmatively  appears  that  much  of  the  delay 
was  caused  by  the  defendant;  that  by  reason  thereof 
the  stipulation  for  liquidated  damages  became  in- 
operative; that  the  defendant  could  recover  only  the 
actual  damages  occasioned  by  the  delay;  that  the 
trial  court  erred  in  instructing  the  jury  ' '  that  the  de- 
fendant had  the  right  to  deduct  the  amount  withheld 
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as  liquidated  damages  for  delay/'  in  that  there  was 
no  evidence  in  the  record  that  any  damage  whatso- 
ever had  been  sustained;  and  that  it  erred  **iii  wilii- 
drawing  from  the  consideration  of  the  jury  the  evi- 
dence that  the  city  had  collected  the  full  contract 
price  from  the  property  owners  without  deducting 
therefrom  the  amount  claimed  as  damages  for  de- 
lay/* Affibmbd.    Bbheabing   Denied. 

For  appellant  ther^  was  a  brief  over  the  names  of 
Mr.  8.  J.  Bischoff  and  Messrs.  Beach^  Simon  <&  Nel- 
son, with  oral  arguments  by  Mr.  Bischoff  and  Mr. 
Roscoe  G.  Nelson. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Lyma^  E.  Latourette,  Deputy  City  Attorney, 
and  Mr.  G.  C.  Hindman^  Deputy  City  Attorney,  with 
an  oral  argument  by  Mr,  Latourette. 

JOHNS,  J. — ^1.  Where  the  damages  are  certain,  or 
can  be  made  so,  as  a  rule  a  stipulation  as  to  the 
amount  thereof  will  be  held  to  provide  for  a  pen- 
alty, and  therefore  will  not  be  enforceable  as  a  stipu- 
lation, but — 

*'0n  the  other  hand,  if  the  subject  matter  of  the 
contract  is  of  uncertain  value,  or  if  the  damages 
arising  from  a  breach  are  uncertain  or  difficult  to 
ascertain  with  any  degree  of  accuracy,  the  uncer- 
tainty and  difficulty  constitute  an  element  very  per- 
suasive in  the  direction  of  holding  that  the  amount 
stipulated  to  be  paid,  in  the  event  of  breach,  being 
in  itself  not  unreasonable  or  oppressive,  is  liquidated 
damages'' :  Webster  v.  Bosanquet,  Ann.  Cas.  1912C, 
note  1026. 

The  rule  ''applies  with  especial  force  to  contracts 
with  municipalities  for  the  erection,  construction,  or 
operation  of  public  works,  for  the  breach  of  which 
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there  can  be  no  adequate  measure  of  damages ' ' :  Id., 
p.  1028. 

In  8alem  v.  Anson,  40  Or.  339  (67  Pac.  190,  91 
Am.  St.  Rep.  485,  56  L.  B.  A.  169),  the  principle  is 
{hns  stated: 

''Where  a  city  has  required  from  the  grantee  of  a 
public  franchise  a  bond  conditioned  that  the  terms 
of  the  grant  shall  be  complied  with,  and  the  bond 
has  been  tendered  and  accepted,  the  sum  specified  in 
such  bond  is  substantially  a  statutory  penalty,  and, 
upon  a  breach  of  the  bond,  the  entire  sum  may  be 
recovered,  without  proof  of  special  injury." 

Learned  v.  Holhrooh,  87  Or.  576  (170  Pac.  530,  171 
Pac.  222),  holds  that— 

''Where  the  parties  by  contract  stated  a  reason- 
able sum  as  liquidated  damages,  neither  could  urge 
that  the  damages  were  greater  or  less  than  t£e 
amount  agreed  upon.'* 

In  this  class  of  cases,  where  the  complaint  is 
founded  upon  specific  performance  of  an  admitted 
contract  which  provides  for  stipulated  damages  on 
account  of  delay,  and  the  amount,  thereof  is  reason- 
able, the  parties  are  bound  by  the  stipulation,  and 
no  further  proof  of  damages  is  required.  In  the  in- 
stant case  the  amount  agreed  upon  is  reasonable. 

2.  As  we  construe  the  pleadings,  the  complaint  is 
founded  upon  written  contracts  which  are  definite 
and  certain  in  their  terms  as  to  the  time  and  manner 
of  performance.  The  plaintiff  alleges  specific  per- 
formance. The  defendant  admits  the  execution  of 
the  contracts  but  denies  that  the  plaintiff  kept  or 
performed  their  terms  and  conditions,  charging  in 
particular  that  it  failed  to  complete  the  work  within 
the  time  called  for  by  the  contracts;  that  by  reason 
thereof  the  defendant  suffered,  as  to  the  first  cause 
of  action,  "damages  to  the  extent  of  $10  per  day  for 
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each  and  every  day  that  the  completion  of  said 
work'*  was  delayed  beyond  July  28,  1908,  after  the 
expiration  of  the  extensions  which  the  city  admits 
were  granted ;  and  that  after  deducting  the  amount 
of  such  damages  the  plaintiff  has  been  paid  in  full. 
In  legal  effect  the  reply  admits  that  the  plaintiff  did 
not  complete  the  work  within  the  time  set,  but  al- 
leges that  the  delay  was  caused  by  the  neglect  of 
the  city,  and  that  the  plaintiff  was  not  responsible. 
Not  one  of  the  contracts  was  completed  within  the 
required  time.  Different  extensions  were  granted, 
and  for  the  delay  thereafter  deductions  were  made 
by  the  defendant  for  the  stipulated  damages  pro- 
vided in  the  respective  contracts. 

The  proof  shows  that  the  plaintiff  does  not  seek  to 
recover  upon  the  original  agreements,  but  that  its 
claim  is  based  upon  the  contracts  as  extended  and 
modified  between  it  and  the  city.  The  defendant  in- 
sists that  by  reason  thereof  the  reply  is  a  departure 
from  the  complaint  and  that  plaintiff  cannot  recover 
on  the  strength  of  its  reply.  Under  the  decisions  of 
this  court  that  contention  must  be  sustained.  The 
complaint  does  not  assert  that  there  was  a  waiver  of 
the  time  within  which  the  contracts  were  to  be  com- 
pleted, or  that  the  city  was  estopped  by  its  conduct 
to  rely  upon  the  terms  of  the  instruments.  In  Long 
Creek  Building  Assn.  v.  State  Insurance  Co.,  29  Or. 
569  (46  Pac.  366),  the  opinion  holds  the  rule  to  be 
well  settled  that: 

*'A  plaintiff  cannot  plead  performance  of  a  con- 
dition precedent,  and  recover  under  proof  of  a 
waiver  of  such  performance.*' 

In  Han/nan  v.  Greenfield,  36  Or.  97  (58  Pac-  888), 
it  is  said: 
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''It  is  a  settled  rule  that  proofs  must  follow  the 
allegations  of  the  complaint;  thus  an  allegation  that 
plaintiff  had  performed  all  of  the  conditions  of  a 
contract  precedent  to  his  right  to  sue  will  not  sup- 
port testimony  that  such  conditions  had  not  heen 
performed  because  of  a  waiver  by  the  other  party. '* 

Dnrkee  v.  Carr,  38  Or.  189  (63  Pac.  117),  is  au- 
thority for  the  following: 

"The  rules  of  the  common  law  respecting  the  alle- 
gation of  the  performance  of  a  condition  precedent 
have  been  changed  by  our  statute  so  as  to  permit  a 
party  to  plead  generally  that  he  had  duly  performed 
all  the  conditions  imposed  upon  him  by  his  agree- 
ment: Hill's  Ann.  Laws  [1892],  §87.  But  when  he 
relies  upon  a  waiver  of  such  performance  by  the 
adverse  party,  he  should  aver  that  fact,  so  as  to  let 
in  evidence  thereof. 

In  Garnahan  Manufacturing  Co.  v.  Beehe-Bowles 
Co.,  80  Or.  124,  129,  131  (156  Pac.  584,  586),  the 
opinion  of  Mr.  Justice  Burnett  in  construing  a  com- 
plaint similar  to  that  in  the  case  at  bar,  says: 

"That  pleading  up  to  that  stage  of  the  trial  was 
to  the  effect  that  the  plaintiff  had  fully  and  com- 
pletely performed  all  of  the  terms  of  its  engagement. 
It  then  proposed  to  make  a  radical  change  of  front 
and  say  in  substance:  *It  is  true  that  I  did  not  meet 
all  of  the  requirements  of  my  stipulation,  but  it  was 
not  my  fault.'  *  * 

*'The  principle  being  established  that  the  approval 
of  the  umpire  is  a  condition  precedent,  it  is  neces- 
sary as  a  matter  of  pleading  that  the  party  show  a 
compliance  with  the  contract  or  a  valid  reason  for  a 
shortcoming  in  that  particular.  This  he  must  do  in 
his  complaint,  for  it  is  his  duty  to  state  the  whole 
truth  respecting  his  grievance  in  the  first  pleading." 

The  opinion  by  Mr.  Justice  McCamant  in  Mercer 
V.  Germania  Ins.  Co.,  88  Or.  410  (171  Pac.  412), 
holds  that: 
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**In  an  action  on  a  contract  plaintiff  must  prove 
a  ri^ht  to  prevail  under  the  contract  unless  he  alleges 
in  his  complaint  a  waiver  on  the  part  of  the  defend- 
ant of  some  of  the  provisions  of  the  contract  or  an 
estoppel  to  assert  them  as  a  defense.'* 

Here,  since  the  proof  shows  ajid  plaintiff  admits 
that  neither  of  the  contracts  was  completed  within 
the  time  specified,  and  there  is  no  allegation  in  the 
complaint  of  facts  which  would  constitute  a  waiver 
or  estoppel  on  the  part  of  the  city,  it  must  follow 
that  under  the  authorities  cited  the  plaintiff  was  not 
entitled  to  recover  upon  a  complaint  based  on  spe- 
cific performance. 

The  judgment  is  affirmed. 

Affirmed.    BEHEAsiifQ  Dbioed. 

MoBbide,  0.  J.,  and  Habbis^  J.^  concur. 

Bennett,  J.,  concurs  in  the  result. 


Submitted  on  briefs  April  13,  affirmed  May  18,  1920. 

ASTORIA  V.  ZINDOEF. 

(189  Pac.  884.) 

Exceptioiu,  Bin  of— Transcript  of  Evidence  nuurt  be  Certified  liy 
Trial  Judge. 

1.  A  transcript  of  the  evidence  cannot  be  considered  as  a  biU 
of  exceptions,  unless  certified  by  the  trial  judge. 

Appeal  and  Error— Only  Sufficiency  of  Findings  to  Snpimrt  Judgment 
Bevlewable  Without  Bill  of  Exceptions. 

2.  In  the  absence  of  bill  of  exceptions,  the  appellate  court  can 
consider  only  whether  the  findings  are  sufficient  to  support  the  judg^ 
ment. 

From  Multnomah:  Habry  HL  Belt,  Judge. 
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In  Banc. 

This  is  an  action  at  law,  wherein  the  plaintiff 
seeks  to  recover  for  materials  furnished  to  the  de- 
fendant Zindorf  as  a  contractor  in  the  construction 
of  a  reservoir  for  tiie  City  of  Astoria,  and  the  Fidel- 
ity and  Deposit  Company  of  Maryland  is  joined  as 
a  defendant  by  reason  of  its  having  executed  a  bond, 
in  compliance  with  the  statute,  conditioned,  among 
other  things,  for  the  protection  of  those  supplying 
materials  for  the  structure.  An  answer  and  a  reply 
were  filed,  joining  issue  upon  material  allegations, 
and  there  was  a  trial  to  the  court  without  a  jury,  re- 
sulting in  a  judgment  for  plaintiff,  from  which  the 
defendants  appeal.  Alffibmed. 

For  appellants  there  was  a  brief  prepared  and 
submitted  over  the  name  of  Mr.  0.  B.  Setters. 

For  respondent  there  was  a  brief  submitted  by 
Messrs.  Wood,  Montague  &  Matthiessen. 

BENSON,  J. — The  assignments  of  error  challenge 
the  accuracy  of  the  findings  of  fact,  and  the  conclu- 
sions deduced  therefrom.  Unfortunately  for  the  ap- 
pellants, there  is  no  bill  of  exceptions  in  the  record. 
There  is  what  purports  to  be  a  transcript  of  the  tes- 
timony taken  upon  the  trial,  but  the  only  certification 
thereof  is  that  of  the  ofiicial  stenographer  who  re- 
ported the  same.  In  the  recent  case  of  Thomsen  v. 
Giebisch,  ante^  p.  118  (186  Pac.  10),  this  court  has  held 
that  a  transcript  of  the  evidence  cannot  be  con- 
sidered as  a  bill  of  exceptions  unless  it  be  certified, 
by  the  trial  judge ;  hence  the  case  is  before  us  with- 
out any  bill  of  exceptions. 
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This  court  has  frequently  held  that  in  the  absence 
of  a  bill  of  exceptions,  the  appellate  court  can  con- 
sider only  whether  the  findings  are  suflScient  to  sup- 
port the  judgment:  Lewis  v.  ClarJc,  66  Or.  461  (134 
Pac.  1194);  State  v.  Rtder,  78  Or.  318  (145  Pac. 
1056,  152  Pac.  497);  Humphry  v.  Portland,  79  Or. 
430  (154  Pac.  897).  Taking  the  findings  of  fact  to 
be  true,  as  we  must  in  the  state  of  the  record  as  we 
find  it,  and  having  given  them  very  careful  consider- 
ation, we  are  compelled  to  say  that  they  fully  sup- 
port the  judgment,  which  is  therefore  aflSrmed. 

Ap^ibmed. 

Mr.  Justice  Bubnett  took  no  part  in  the  consi4er- 
ation  of  this  case. 


Argued  April  13,  affirmed  May  18,  1920. 

COATES  V.  MARION  COUNTY. 

(189  Pac.  903.) 

Deafb — Statute  Makes  County  Liable  for  Deatb  ttom  Def ectiLve  HUdk- 
way  Bridge;  "Pari  Materia." 

1.  Section  6375,  L.  O.  Ij.,  giving  right  of  action  against  county 
to  one  injured  by  defective  highway  or  bridge  thereon,  being  a  legaJ 
coanty  road,  with  the  earlier  statute,  Section  380,  giving  right  of 
action  for  death  where,  had  the  person  lived,  he  might  have  main- 
tained an  action  for  injury  done  by  the  same  wrongful  act  or  omis- 
sion, gives  right  of  action  for  death  from  such  a  defective  bridge; 
the  statutes  being  in  pari  materia,  that  is,  relating  to  the  same  thing 
or  subject,  though  enacted  at  different  times. 

Bridges — ^Point  of  Accident,  Belative  to  UabiUty  of  County,  for  Jury. 

2.  The  question,  relative  to  liability  of  county  for  death  from  a 
defect  in  a  bridge,  whether  the  point  of  the  accident,  not  in  dispnte, 
was  outside  the  corporate  limits  of  a  city,  is  for  the  jury  on  con- 
flicting testimony,  notwithstanding  a  civil  engineer^  who  made  a  sur- 
vey, testified  on  one  side. 
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. i  — .— 

BridgeB^Evldence  of  Otlier  Accidents  at  Same  FUoe  Competent  on 
Qneetion  of  it  Being  Dangerous. 

3.  Evidence  of  other  accidentB  having  occurred  at  the  same  place 
on  a  highway  bridge  is  competent  on  the  question  of  the  place  being 
dangerous. 

ETidence— Tliat  Anto  has  Current  Number-plate  Evidence  of  Com- 
Idiance  witb  Motor  Vehicle  Law. 

4.  The  motor  vehicle  law  providing  for  number-plate  being  at- 
tached to  a  car  as  evidence  that  the  law  has  been  complied  with, 
evidence  of  a  car  being  so  equipped  with  a  plate  for  the  current  year 
is  admissible  without  other  evidence  of  a  Ucense  being  issued. 

Biidges— Bepalilng  by  County  Officials  Admissible  to  Show  County, 
and  not  City,  Uable. 

5.  On  the  disputed  question  of  whether  the  point  on  a  bridge 
where  an  accident  occurred  was  within  the  corporate  limits  of  a  city,, 
or  in  the  other  part  of  the  county,  as  plaintiff  contended,  the  conduct 
of  the  county  officers  in  repairing  it  could  be  considered  by  the  jury. 

Trialr— Requested  Instruction  not  Based  on  Evidence  Properly  Refused, 

6.  A  requested  instruction  that,  if  one  when  injured  was  traveling 
on  the  left  side  of  the  street,  he  was  traveling  unlawfully,  is  prop- 
erly refused;  there  being  no  testimony  on  which  to  base  it. 

Hal-— Befnsai  of  Instnictions  Covered  by  Those  Given  Proper. 

7.  It  is  not  error  to  refuse  requested  instructions  which  are  fully 
covered  by  instructions  given. 

Evidence— Presumption  That  laaw  has  Been  Obeyed  Prevents  Nonsuit 
and  Directed  Verdict. 

8.  The  statutory  disputable  presumption,  declared  by  Section  799, 
snbdivision  84,  L.  O.  L.,  that  the  law  has  been  obeyed,  is,  by  provi- 
sion of  Section  793,  evidence,  and  so  prevents  nonsuit  and  directed 
verdict. 

From  Linn:  Pbbcy  E.  E^blly,  Judge. 

Department  1. 

Plaintiff  is  the  administratrix  of  the  estate  of 
F.  L.  Coates,  deceased,  who  died  from  the  effect  of 
injuries  received  in  an  accident  occurring  at  a  bridge 
near  the  northern  boundary  of  the  town  of  Jeffer- 
son, in  Marion  County.  He  was  riding  in  an  auto- 
mobile which,  upon  entering  the  bridge,  swerved  to 
one  side,  broke  through  the  guard-rail,  and  fell  into 
the  ravine  below.  It  is  alleged  that  the  bridge  is 
upon  and  part  of  a  legally  established  county  road 
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known  as  the  ''Pacific  Highway,**  and  that  the  acci- 
dent was  caused  by  the  negligence  of  the  defendant. 
The  specific  acts  of  negligence  charged  are:  (a)  That 
defendant  had  permitted  it  to  become  badly  cut  up 
with  ruts  and  depressions  making  it  unsafe  for 
travel;  (b)  that  the  bridge  was  permitted  to  fall 
into  a  condition  of  decay,  and  had  a  false  decking 
formed  by  laying  timbers  lengthwise  thereon  for  a 
width  of  8  feet  and  a  length  of  85  feet,  leaving  the 
under-decking  exposed  for  a  distance  of  4  feet  on 
each  side,  and  so  placed  that  the  false  decking  was 
3  inches  higher  than  the  exposed  under-decking,  and 
therefore  unsafe;  (c)  that  the  road  is  60  feet  wide, 
and  the  bridge  16  feet  wide,  and  not  in  line  with  the 
regularly  traveled  track  of  the  highway,  and  without 
safe  guard-rails  6n  the  sides;  (d)  that  the  bridge 
was  from  3  to  6  feet  below  the  grade  of  the  road- 
way leading  thereto,  so  that  a  person  approaching 
the  bridge  in  a  motor-car,  at  a  reasonable  speed,  is 
unable  to  discover  the  ruts  and  the  defects  in  the' 
bridge  before  coming  in  contact  with  them;  (e)  that 
at  a  point  adjacent  to  the  bridge  at  the  south  ap- 
proach thereof,  there  was  a  rut  12  inches  deep  ex- 
tending entirely  across  the  road.  The  deceased, 
while  driving  a  motor  vehicle  on  the  road  described 
ran  the  same  into  this  rut,  and  against  the  **  up- 
raise'* caused  by  the  false  decking  on  the  bridge, 
which  threw  the  car  out  of  its  course,  and  caused  it 
to  plunge  through  the  side-rail,  into  the  ravine  be- 
low, injuring  the  decedent  so  that  he  died  within  a 
day;  or  two  thereafter. 

Defendant  answered,  denying  the  material  alle- 
gations of  the  complaint,  and  there  was  a  trial,  re- 
sulting in  a  verdict  and  judgment  for  plaintiff 
from   which   defendant  appeals,  Affibked. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Max  Gehlhar,  District  Attorney,  and  Mr.  James 
G.  Heltzel,  Deputy  District  Attorney,  with  an  oral 
argument  by  Mr.  Gehlhar. 

For  respondent  there  was  a  brief  over  the  name 
of  Messrs.  Weatherford  d  Wyait^  with  an  oral  argu- 
ment by  Mr.  J.  B.  Wyatt. 

BENSON,  J.— 1.  At  the  beginning  of  the  trial,  the 
defendant  objected  to  the  admission  of  any  evidence 
in  support  of  plaintiff's  case  upon  the  ground  that 
in  this  state  no  right  of  action  exists  upon  a  state 
of  facts  such  as  are  set  out  in  the  complaint.  De- 
fendant argues  that  no  action  can  be  maintained 
against  a  county  under  such  circumstances,  unless 
expressly  permitted  by  statute;  a  doctrine  which  is 
justified  by  the  holding  of  this  court  in  Templeton 
V.  Linn  County,  22  Or.  313  (29  Pac.  795,  15  L.  E.  A. 
730).  Shortly  after  that  decision  was  handed  down, 
the  legislature,  in  1893,  passed  an  act  which  is  now 
Section  6375,  L.  0.  L.,  which  reads  as  follows: 

**  Whenever  any  individual,  while  lawfully  travel- 
ing upon  any  highway  of  this  state  or  bridge  upon 
such  highway,  the  same  being  a  legal  county  road, 
shall,  without  contributory  negligence  on  his  part, 
and  without  knowledge  upon  his  part  of  the  defect 
or  danger,  sustain  any  loss,  damage,  or  injury  in 
consequence  of  the  defective  and  dangerous  char- 
acter of  such  highway  or  bridge,  either  to  his  person 
or  property,  he  shall  be  entitled  to  recover  of  the 
county  in  which  such  loss,  damage,  or  injury  oc- 
curred, compensatory  damages,  not  to  exceed  the 
sum  of  $2,000  in  any  case  by  an  action  in  the  Circuit 
Court  of  such  county,  or  in  a  Justice's  Court  therein, 
if  the  amount  of  damages  sued  for  shall  not  exceed 
the  sum  of  $250.'' 

96  Or.— 22 
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It  is  argued  that  statutes  of  this  character  are  to 
be  strictly  construed,  and  that,  since  the  act  ex- 
pressly provides  only  for  a  recovery  by  the  party 
injured,  and  is  silent  upon  the  subject  of  the  re- 
covery of  damages  for  the  death  of  a  person,  this 
action  cannot  be  maintained  thereunder.  It  must  be 
conceded  that  if  we^  were  confined  exclusively  to  the 
statute  quoted  for  a  right  of  action  such  contention 
would  necessarily  prevail.  However,  the  plaintiff 
directs  our  attention  to  Section  380,  L.  0.  L.,  which 
contains  the  following  language: 

**When  the  death  of  a  person  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  personal 
representatives  of  the  former  may  maintain  an 
action  at  law  therefor  against  the  latter,  if  the 
former  might  have  maintained  an  action,  had  he 
lived,  against  the  latter,  for  an  injury  done  by  the 
same  act  or  omission." 

This  law  was  enacted  in  1862,  and  had  never  been 
repealed.  Plaintiff  urges  that  the  two  acts  are  in 
pari  materia  and  must  be  construed  together.  In 
the  consideration  of  this  question,  it  may  be  observed 
that  the  two  sections  are  not  in  any  way  conflicting 
or  inconsistent,  and  therefore,  the  subject  of  a  re- 
peal by  implication  is  not  involved.  Are  the  two 
statutes  in  pari  materia?  In  United  Society  v. 
Eagle  Bank,  7  Conn.  456,  468,  such  laws  are  defined 
thus: 

**  Statutes  are  in  pari  materia,  which  relate  to  the 
same  person  or  thing,  or  to  the  same  class  of  persons 
or  things.  The  word  ^par'  must  not  be  confounded 
with  the  term  ^simUis/  It  is  used  in  opposition  to  it, 
as  in  the  expression  ^magis  pares  sunt  quam  similes f* 
intimating  not  likeness  merely,  but  identity.  It  is  a 
phrase  applicable  to  the  public  statutes  or  general 
laws,  made  at  different  times,  and  in  reference  to  the 
same  subject 
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I 

**A11  statutes  are  presumed  to  be  enacted  by  the 
legislature  with  full  knowledge  of  the  existing  condi- 
tion of  the  law  and  with  reference  to  it.  They  are 
therefore  to  be  construed  as  a  part  of  a  general  and 
uniform  system  of  jurisprudence,  and  their  meaning 
and  effect  is  to  be  determined  in  connection,  not 
only  with  the  common  law  and  the  constitution,  but 
also  in  connection  with  other  statutes  on  the  same 
subject'':  36  Cyc  1146. 

**  Statutes  which  relate  to  the  same  thing  or  to  the 
same  subject  are  in  pari  materia,  although  they  were 
enacted  at  different  times " :  25  R.  C.  L.  1067. 

With  these  legal  principles  in  mind,  let  us  con- 
sider the  statutes  here  involved.  The  earlier  one 
provided  that  if  the  decedent,  surviving  an  accident, 
would  have  had  a  right  of  action  for  injuries  result- 
ing from  the  negligence  of  another,  his  personal  rep- 
resentatives may  maintain  an  action  for  the  death 
brought  about  by  the  same  act  of  negligence.  Later, 
with  this  statute  in  mind,  the  legislature  enacted 
Section  6375,  which  expressly  gives  the  injured  party 
a  right  of  action  against  a  county  for  injuries  re- 
sulting from  a  defective  highway,  and  thus  brings  a 
death,  resulting  from  such  injuries,  within  the  pur- 
view of  Section  380.  We  conclude,  therefore,  that 
defendant 's  position  is  not  well  taken,  and  was  properly 
disregarded  by  the  trial  court. 

2.  Assignments  of  error  numbered  4  and  5  chal- 
lenge the  correctness  of  a  ruling  **  admitting  evi- 
dence of  the  defective  and  dangerous  condition  of  a 
street  within  the  corporate  limits  of  the  City  of 
Jefferson,"  and  showing  that  defendant  exercised 
acts  of  control  over  the  same.  These  assignments 
are  based  upon  the  assumption  that  the  uncontra- 
dicted evidence  established  the  fact  that  the  scene  of 
the  accident  and  injury  lay  entirely  within  the  cor- 
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porate  limits  of  Jefiferson.  There  is  no  controversy 
as  to  where  the  accident  occurred,,  the  record  disclos- 
ing that  it  happened  at  the  south  end  of  the  bridge, 
and  it  being  the  theory  of  plaintiff  that  it  was 
caused  by  the  concurrence  of  the  facts  that  the 
bridge  was  not  in  line  with  the  roadway,  that  there 
was  a  rut  or  depression  in  the  road  at  the  point 
where  it  joins  the  bridge,  and  that  the  **  half -soling'* 
of  the  bridge  at  that  point  was  defective.  The  chief 
dispute  arose  as  to  whether  the  location  of  these 
alleged  defects  was  within  the  corporate  limits  of 
the  City  of  Jefferson.  The  county  surveyor  testified 
that  he  had  made  a  survey  of  the  northern  boundary 
of  the  city,  which  showed  such  line  to  include  2  feet 
of  the  length  of  the  bridge  at  the  south  end.  Other 
witnesses,  however,  testified  that  the  northern  bound- 
ary of  the  city  was  a  few  feet  south  of  the  end  of 
the  bridge,  and  that  all  of  the  defects  were  in  a  pub- 
lic county  road  known  as  the  Pacific  Highway. 
While  it  may  be  true  that  the  testimony  of  a  civil 
engineer  who  has  made  a  survey  of  the  line  should  be 
accorded  great  weight,  our  attention  has  not  been 
called  to  any  law  which  makes  such  testimony  con- 
clusive, and  after  all,  it  was  a  question  properly 
submitted  to  the  jury. 

3.  Defendant  next  complains  because  the  court 
admitted  evidence  of  other  accidents  occurring  at  the 
same  place.  Such  evidence  was  admitted  over  the 
objection  of  defendant,  but  in  doing  so,  the  trial 
court  expressly  limited  its  application  to  showing 
that  the  place  was  dangerous.  There  are  a  few  ju- 
risdictions in  which  such  evidence  is  held  to  be  in- 
competent for  that  purpose,  but  this  court  has 
definitely  held  that  it  is  competent:  Galvin  v.  Brown 
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S  MoCabe,  53  Or.  598  (101  Paa  671) ;  Gynther  v. 
Brown  d  McCdbe,  67  Or.  310  (134  Pac  1186). 

4.  It  also  urged  that  it  was  error  to  admit  evi- 
dence that  the  car  was  properly  equipped  with  li- 
cense tags  of  the  current  year^  without  first  showing 
that  a  license  had  been  issued  by  the  Secretary  of 
State.  We  find  no  merit  in  this  connection.  If  the 
motor-vehicle  law  provided  for  the  issue  of  some 
form  of  license  other  than  the  number-plates,  which, 
so  far  as  we  have  been  able  to  discover,  it  does  not, 
still  the  statute  provides  for  such  number-plates  to 
be  attached  to  the  car  as  evidence  that  the  law  has 
been  obeyed,  and  such  evidence  was  properly  ad- 
mitted. 

5.  We  come  now  to  a  consideration  of  the  assign- 
ments of  error  based  upon  instructions  which  were 
either  given  or  ^refused  by  the  trial  court.  Among 
others,  the  following  charge  was  given  to  the  jury: 

* 'There  has  been  some  evidence  tending  to  show 
that  repairs  were  made  subsequent  to  the  alleged  in- 
jury herein  upon  the  bridge  in  question.  This  evi- 
dence is  not  material  to  the  question  of  the  alleged 
existence  of  a  defective  or  dangerous  condition  of 
the  highway  at  the  time  of  the  alleged  injury,  but  is 
pertinent  only  to  the  question  of  who  had  control 
thereof,  and  should  be  thus  restricted  by  you.*' 

Defendant  argues  that  this  instruction  is  erroneous 
for  the  reason  that  if,  in  fact,  it  was  not  a  legal 
comity  road,  but  was  within  the  jurisdiction  of  Jef- 
ferson, the  circumstance  of  exercising  control  thereof 
would  not  render  the  county  liable.  This  is  true, 
and  the  paragraph  of  which  complaint  is  made,  does 
not  advise  the  jury  otherwise.  It  must  be  remem- 
bered that  there  is  a  sharp  conflict  as  to  whether  or 
not  the  defects  were  within  the  corporate  limits  of 
the  town,  and  the  conduct  of  the  county  officers  in 
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relation  thereto  is  a  circumstance  which  the  jury 
might  properly  consider  in  determining  the  exact 
location  of  the  spot  where  the  accident  occurred. 

6.  Defendant's  requested  instruction  No.  4,  which 
'was  refused,  reads  thus: 

**I  instruct  you  further,  as  a  matter  of  law,  that 
it  was  the  duty  of  the  deceased  to  travel  on  the  right 
half  of  the  road,  street  or  bridge.  If  you  find  that 
the  deceased  was  traveling  or  attempting  to  travel 
on  the  left  half  of  the  bridge,  or  was  attempting  to 
cross  from  the  right  half  of  the  bridge  to  the  left 
half  of  the  bridge,  then  he  was  not  lawiuUy  traveling 
on  the  highway,  and  cannot  recover  anything.  It  is 
immaterial  whether  such  crossing  or  attempting  to 
cross  to  the  left  half  of  the  bridge,  if  you  find  that 
he  did  so  cross  or  attempt  to  cross,  contributed  to 
the  injury  or  not.  He  was,  under  such  circum- 
stances, not  traveling  lawfully,  and  under  the  laws  of 
this  state  the  county  is  not  liable  rf  injury  resulted." 

We  have  examined  the  evidence  carefully  and  have 
been  unable  to  find  any  testimony  in  the  record  upon 
which  to  base  such  an  instruction,  and  it  was  there- 
fore properly  refused:  Bowen  v.  Clarke,  22  Or.  566 
(30  Pac.  430,  29  Am.  St.  Eep.  625). 
*  7.  Defendant's  requested  instruction  No.  5,  which 
was  refused,  relates  to  that  part  of  the  motor-vehicle 
law  requiring  cars  to  be  driven  at  a  reasonable  rate 
of  speed,  never  exceeding  25  miles  per  hour.  It 
was  not  error  to  refuse  this  instruction,  since  it  is 
fully  covered  by  an  instruction  which  the  court  gave. 

The  same  may  be  said  regarding  requested  instruc- 
tions Nos.  7  and  11,  the  refusal  of  which  is  assigned 
as  error. 

8.  Upon  the  trial  the  defendant  interposed  season- 
able motions  for  a  judgment  of  nonsuit  and  for  a 
directed  verdict,  the  denial  of  which  is  assigned  as 
error.    All  of  the  grounds  upon  which  such  motions 
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were  based  are  involved  in  the  assignments  already 
discussed,  except  that  it  is  further  urged  that  there 
is  a  failure  of  proof  to  sustain  the  contention  that 
plaintiff's  intestate  was  lawfully  traveling  upon  the 
highway  at  the  time  of  the  accident.  In  other  words, 
it  is  contended  that  plaintiff  has  not  shown  that  dece- 
dent had  fully  complied  with  the  requirements  of  the 
motor-vehicle  law.  One  of  the  statutory  disputable 
presumptions  is,  that  the  law  has  been  obeyed  (Sec- 
tion 799,  subd.  34,  L.  0.  L.),  and  such  presumption 
is  evidence:  Section  739,  L.  0.  L. 

The  motions  for  a  judgment  of  nonsuit  and  for 
a  directed  verdict  were  properly  denied. 

We  find  no  substantial  error  in  the  record,  and  the 
judgment  is  affirmed.  Apfibmed. 

McBeidBi  C.  J-y  and  Habbis  and  Bubnett,  JJ., 
concur. 


Argaed  April  14,  reversed  and  remanded  May  25,  1920. 

SCHNITZEB  V.  STEIN. 

(189  Pac.  984.) 

JoTT— Defendant  Entitled  to  Jury  Trial  on  Appeal  to  Oircnlt  Oonrt 
Notwithstanding  Small  Amount  Involved. 

1.  On  an  appeal  to  the  Circuit  Court  from  the  District  Court, 
defendant  was  entitled  to  a  jury  trial  under  Article  I,  Section  17, 
and  Article  VII,  Section  3,  of  the  Constitution,  though  the  controversy 
involved  only  $37.50. 

Jmy— Bight  to  Jnry  Trial  may  be  Begnlated  by  Statute  Within  Cer. 

tain   Tflwiita, 

2.  The  exercise  of  the  constitutional  right  of  trial  by  jury  may 
within  well-defined  limitations  be  regulated  by  statute. 

Conxts — ^Bnlee  cannot  Begulate  Matter  Begnlated  by  Statute. 

3.  Where  the  courts  exercise  the  power  of  making  rules,  whether 
anch  power  la  conferred  by  statute  or  deemed  to  exist  in  the  absence 
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of  statute,  they  cannot  by  mere  role  of  court  regulate  a  matter  already 
regulated  bj  statute. 

Oourts — Rule  Bequirlog  Payment  of  Jury  Fee  Before  Trial  Held  to 
Violate  Statute. 

4.  Assuming  that  under  Section  916,  L.  O.  L.,  the  Circuit  Court, 
in  the  absence  of  statute,  can  by  rule  require  the  payment  of  the 
jury  fee  four  days  before  the  cause  is  called  to  be  set  for  trial  under 
penalty  of  losing  the  right  to  a  jury  trial,  such  a  rule  violates  Sec- 
tion 1117,  L.  O.  L.,  as  amended  by  Laws  of  1915,  page  91,  requiring 
the  clerk  to  collect  sucli  fee  at  the  time  the  action,  suit,  or  proceed- 
ing comes  on  for  trial  by  jury,  especially  as  the  amendment  eliminated 
a  provision  for  payment  two  or  four  days  before  the  case  was  called. 

ConrtB — ^Eulee  must  iTleld  ^o  Statute. 

5.  When  a  rule  of  court  conflicts  with  the  statute,  it  must  yield 
to  the  statute. 

[As  to  the  validity  of  a  court  rule  in  contravention  of  common 
law  or  statute,  see  the  note  in  19  Ann.  Cas.  801.] 

From  Multnomah:  William  N,  Gatens,  Judge. 

Department  1. 

The  plaintiffs,  S.  Schnitzer  and  H.  J.  Wolf,  part- 
ners doing  business  as  the  Alaska  Junk  Company, 
brought  this  action  in  the  Disfrict  Court  for  Mult- 
nomah County  against  S.  Stein*  and  M.  Baumstein 
for  the  recovery  of  $37.50  with  interest  from  April 
12,  1917.  S.  Stein  alone  answered.  The  trial  in  the 
District  Court  resulted  in  a  judgment  for  the  plain- 
tiffs for  the  amount  demanded  in  the  complaint, 
and  from  that  judgment  Stein  appealed  to  the  Cir- 
cuit Court. 

When  the  cause  came  on  for  trial  on  February  11, 
1919,  the  circuit  judge  was  *' advised  of  the  nature  of 
the  case,  the  amount  involved,  and  that  the  defend- 
ant S.  Stein  desired  a  jury  trial.  ^'  The  bill  of  ex- 
ceptions recites  that  **the  court  refused  to  permit  a 
jury  to  be  called  in  this  case,  for  the  reason  it  is 
an  appealed  case  from  the  District  Court  where  a 
jury  is  had,  and  it  is  too  trifling  to  justify  a  jury 
being  called  at  the  expense  of  the  county.  *'    After 
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**the  court  announced  that  no  jury  would  be  al- 
lowed,*' Stein  **deposited  $12  jury  fee*'  with  the 
clerk,  and  he  again  demanded  a  trial  by  jury.  The 
court  again  refused  to  impanel  a  jury,  and,  in  addi- 
tion to  the  reason  previously  given,  said: 

**  Under  the  rules  you  are  not  entitled  to  a  jury, 
anyway.  According  to  tjie  rules,  you  have  to  pay  the 
jury  fee  four  days  before  trial.  *' 

The  rule  to  which  the  circuit  judge  referred  is  Eule 
4  of  the  rules  of  the  Circuit  Court  for  Multnomah 
County.    Rule  4  reads  as  follows: 

'*In  all  actions  and  appeal  cases,  including  those 
from  the  municipal  court  involving  the  violation  of 
a  city  ordinance,  wherein  the  parties  may  be  en- 
'  titled  to  trial  by  jury,  the  clerk  shall,  at  least  four 
days  before  the  cause  is  called  to  be  set  for  trial, 
collect  from  the  plaintiff  or  appellant  the  jury  trial 
fee,  unless  the  plaintiff  or  appellant  shall  have  filed 
a  statement  in  writing  entitled  in  the  cause  to  the 
effect  that  a  jury  trial  is  waived.  If  the  plaintiff  or 
appellant  shall  have  filed  a  waiver  or  shall  have  re- 
fused or  neglected  to  pay  the  jury  trial  fee  as  above 
mentioned,  the  clerk  shall  at  least  two  days  before 
the  cause  is  called  to  be  set  for  trial,  collect  from  the 
defendant  or  respondent  the  jury  trial  fee,  unless 
the  defendant  or  respondent  shall  have  filed  a  state- 
ment in  writing  entitled  in  the  cause  to  the  effect 
that  a  trial  by  jury  is  waived.  Cases  wherein  the 
jury  trial  fee  has  not  been  paid,  as  above  provided, 
shall  be  tried  by  the  court  without  a  jury,  unless  the 
court  shall  otherwise  order.  No  order  to  return  the 
jury  trial  fee  shall  be  made  after  a  case  has  been  set 
for  trial  and  continued.  The  jury  trial  fee  .shall  not 
be  exacted  in  criminal  aptions.*' 

The  circuit  judge  proceeded  to  try  the  action 
without  the  intervention  of  a  jury,  and  after  hear- 
ing the  evidence  offered  by  the  plaintiffs,  the  de- 
fendant Stein  declining  to   offer  any  evidence,  the 
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court  rendered   a  judgment  for  the   plaintiffs,   and 
Stein  appealed.  Bevebsed  and  Remanded. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Morris  A.  Goldstein. 

For  respondents  there  was  a  brief  and  an  oral 
argument  by  Mr.  8.  J.  SUvermcm. 

HARRIS,  J. — ^1.  When  the  appealing  defendant 
entered  the  Circuit  Court,  the  Constitution  guaran- 
teed him  the  right  of  trial  by  jury;  and  that  right 
was  nowise  impaired,  weakened  or  diminished  by 
the  fact  that  the  controversy  involved  only  $37.50. 
Article  I,  Section  17,  and  Article  VII,  Section  3, 
Constitution  of  Oregon:  Puffer  v.  America/n  Ins.  Co., 
48  Or.  475,  478  (87  Pac.  523). 

2,  3.  The  exercise  of  the  right  of  trial  by  jury  may, 
within  well-defined  limitations,  be  regulated  by  stat- 
ute; as,  for  example,  a  litigant  may  be  required  not 
only  to  pay  a  fee,  but  also  to  pay  the  fee  in  advance ; 
or  he  may  be  required  to  demand  a  jury  at  a  certain 
time.  It  has  been  generally  held  that  courts  pos- 
sess an  inherent  power  to  prescribe  such  rules,  in 
relation  to  the  details  of  business,  as  shall  best  serve 
the  purpose  of  methodically  disposing  of  cases 
brought  before  them,  subject,  of  course,  to  organic 
and  statutory  laws:  Carney  v.  Barrett,  4  Or.  171, 
175 ;  Coyote  G.  &  S.  M.  Co.  v.  Ruble,  9  Or.  121,  125 ; 
State  V.  Birchard,  35  Or.  484,  486  (59  Pac.  468); 
Zeuske  v.  Zeuske,  55  Or.  65,  88  (103  Pac.  648,  105 
Pac.  249,  Ann.  Cas.  1912A,  557) ;  Francis  v.  Mutual 
Life  Ins.  Co.,  61  Or.  141,  143  (114  Pac.  921);  7 
R.  C.  L.  1023.  The  judges  of  the  Circuit  Court  for 
Multnomah  County  are  by  statute  empowered  to 
make  **all  needful  rules  and  regulations,  not  incon- 
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sistent  with  law,  to  effectuate  the  object  of  this  act 
and  facilitate  the  transaction  of  business '^  Section 
916,  L.  0.  L.  When  courts  exercise  the  power  of 
making  rules,  whether  such  power  is  conferred  by 
statute,  or  is  deemed  to  exist  in  the  absence, of  stat- 
nte,  they  cannot  by  a  mere  rule  of  court  regulate  a 
matter  which  is  already  regulated  by  statute :  15 
C.  J.  904.  It  is  not  necessary  to  determine  whether 
the  modes  af  waiver  of  jury  trial  specified  in  Section 
157,  L.  O.  L.,  are  exclusive  of  all  other  modes,  ot 
whether  Circuit  Courts  cannot,  because  of  Section 
157,  L.  0.  L.,  by  rule  declare  that  a  failure  to  pay  the 
jury  trial  fee  a  given  number  of  days  in  advance 
shall  operate  as  a  waiver;  but,  for  the  purposes  of 
this  discussion  only,  it  may  be  assumed,  without  de- 
ciding, that  courts  can,  in  the  absence  of  a  statute 
regulating  the  matter,,  publish  and  enforce  a  rule 
requiring  the  payment  of  the*  statutory  jury  fee 
"four  days  'before  th^  cause  is  called  to  be  set  for 
trial":  See,  Americcm  Mortgage  Co.  v.  Hutchinson^ 
19  Or.  334,  340  (24  Pac.  515) ;  Wilkes\.  Cornelius,  21 
Or.  341,  345  (23  Pac.  473) ;  Johnstovi  v.  Schofner,  23 
Or.  Ill,  116  (31  Pac.  254) ;  In  re  McCormick's  Es- 
tate, 72  Or.  608,  624  (143  Pac.  915,  144  Pac.  425)  ; 
People  v.  Metropolitan  Surety  Co.,  164  Cal.  174  (128 
Pac.  324,  Ann.  Cas.  1914B,  1181);  Lipscomb  v. 
Condon,  56  W.  Va.  416  (49  S.  E.  392,  107  Am.  St. 
Rep.  938,  67  L.  R.  A.  670) ;  Conneau  v.  Geis,  73  Cal. 
176  (14  Pac.  580,  2  Am.  St.  Rep.  785).  An  exami- 
nation of  the  statute  now  in  force,  when  considered 
in  the  light  of  previous  legislation,  will  demonstrate 
that  Rule  4  of  the  Circuit  Court  for  Multnomah 
County  conflicts  with  the  statute. 

4.  In  1903  the  legislature  passed  an  act  '*to  estab- 
lish and  regulate    the  fees  to    be  collected  in   all 
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eounties  of  the  state  containing  more  than  fifty  thou- 
sand inhabitants.  *  *  /';  and  Section  2,  subd.  39,  of 
that  act  was  carried  into  Lord's  Oregon  Laws  as 
Section  1^7,  and  it  reads  as  follows : 

'*The  jury  trial  fee  is  $12,  to  be  collected  at  the 
time  and  in  the  manner  following:  Li  all  actions 
and  appeal  cases  wherein  the  parties  may  be  entitled 
to  a  tnal  by  jury,  the  clerk  shall,  at  least  four  days 
before  the  cause  is  called  to  be  set  for  trial,^  collect 
from  the  plaintiff  or  appellant  the  jury  trial  fee, 
unless  the  plaintiff  or  appellant  shall  have  filed  a 
statement  in  writing  entitled  in  the  cause  to  the 
effect  that  a  trial  jury  is  waived.  If  the  plaintiff 
or  appellant  shall  have  filed  a  waiver,  or  shall  have 
refused  or  neglected  to  pay  the  jury  trial  fee,  as 
above  mentioned,  the  clerk  shall,  at  least  two  days 
before  the  cause  is  called  to  be  set  for  trial,  collect 
from  the  defendant  or  iiespondent  the  jury  trial  fee, 
unless  the  defendant  or  respondent  shall  have  filed 
a  statement  in  writing  entitled  in  the  cause  to  the 
effect  that  a  trial  by  jury  is  waived.  Cases  wherein 
the  jury  trial  fee  has  not  been  paid,  as  above  pro- 
vided, shall  be  tried  by  the  court  without  a  jury, 
unless  the  court  shall  otherwise  order.  If  a  case 
wherein  the  jury  trial  fee  has  not  been  paid,  is  tried 
by  a  jury  by  order  of  court,  it  shall  be  the  duty  of 
the  clerk  to  tax  against  the  losing  party  as  costs, 
to  be  collected  for  the  benefit  of  the  county  the  sum 
of  $12.  The  court-  may,  if  the  order  is  made  ten 
days  before  the  date  set  for  trial  thereof,  provide, 
in  disposing  of  a  case  settled  or  dismissed,  that  the 
party  who  advanced  the  jury  trial  fee  is  entitled 
thereto,  and  such  recital  shall  be  suflScient  authority 
for  repayment  thereof  by  the  clerk.  No  order  to 
return  the  jury  trial  fee  shall  be  made  after  a  case 
has  been  set  for  trial  and  continued.  The  trial  fee 
of  $6.00  above  provided,  shall  not  be  exacted  in  any 
case  wherein  a  jury  trial  has  been  paid  by  either 
party  and  not  refunded.  The  jury  trial  fee  shall  be 
collected  for  each  trial  of  the  case  by  a  jury,  and  as 
above  provided.    The  trial  fee  herein  provided,  shall 
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be  deemed  disbursements,  and  may  be  taxed  and  col- 
lected as  other  costs  and  disbursements  by  the  pre- 
vailing party.  The  jury  trial  fee  shall  not  be  ex- 
acted <  in  criminal  actions.'' 

In  1915  the  legislature  amended  Section  1117, 
L  0.  L.,  by  enacting  Chapter  83,  Laws  of  1915.  The 
amendatory  act,  so  far  as  it  is  material  here,  reads 
as  follows : 

**The  jury  trial  fee  is  $12,  to  be  collected  at  the 
time  and  in  the  manner  following:  The  clerk  shall 
collect  from  the  plaintiff  or  appellant,  at  the  time 
such  action,  suit  or  proceedings  come  on  for  trial  by 
a  jury,  a  jury  trial  fee.  If  the  plaintiff  or  appellant 
shall  waive  a^  trial  by  jury,  and  the  defendant  or  re- 
spondent desires  a  trial  by  jury  the  clerk  shall  col- 
lect from  the  defendant  or  respondent  the  jury  trial 
fee.  Cases  wherein  the  jury  trial  fee  has  not  been 
paid,  as  above  provided,  shall  be  tried  by  the  court 
without  a  jury,  unless  the  court  shall  otherwise 
order.  •  •  '• 

By  the  terms  of  Section  1117,  L.  0.  L.,  as  it  origi- 
nally read,  the  clerk  was  required,  ''at  least  four 
days  before  the  cause  is  called  to  be  set  for  trial," 
to  collect  from  the  plaintiff  or  appellant  the  jury 
trial  fee;  and  if  the  plaintiff  or  appellant  had  filed 
a  waiver,  or  neglected  to  pay  the  fee,  the  clerk  was 
required  '*at  least  two  days  before  the  cause  is  called 
to  be  set  for  trial"  to  collect  from  the  defendant  or 
respondent  the  jury  trial  fee,  unless  he  has  filed  a 
statement  waiving  a  trial  by  jury.  But  by  the 
amendatory  act  the  legislature  has  required  the 
clerk  '*to  collect  from  the  plaintiff  or  appellant,  at 
the  time  such  action,  suit  or  proceedings  come  on  for 
trial  by  a  jury"  the  jury  trial  fee;  or,  if  the  plain- 
tiff or  appellant  waives  a  trial  by  jury,  the  clerk 
shall  collect  the  fee  from  defendant  or  respondent, 
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unless  he  also  waives  his  right  of  trial  by  jury.  The 
legislature  in  effect  said  in  1903  that  the  jury  trial 
fee  must  be  collected  a  given  number  of  days  in 
advance;  but  in  1915  the  legislature  changed  its 
orders,  and  said  that  the  jury  trial  fee  need  not  be 
paid  in  advance,  and  that  it  is  sufficient  if  the  fee  is 
paid  *'at  the  time"  the  action  comes  on  for  trial 
The  outstanding  and  most  prominent  feature  of  the 
amendment  is  the  change  in  the  time  for  the  pay- 
ment of  the  fee;  and,  indeed,  this  change  of  time 
is  of  the  very  essence  of  the  amendatory  act. 

5.  A  comparison  of  Section  1117,  L.  0.  L.,  as  origi- 
nally enacted,  with  Rule  4,  will  disclose  that,  so  far 
as  concerns  the  time  for  paying  the  jury  trial  fee, 
Bule  4  is  a  transcript  of  Section  1117.  In  other 
words,  the  court  has  attempted,  by  Rule  4,  to  require 
to  be  done  that  which  the  legislature  has,  by  statute, 
declared  need  not  be  done.  The  rule  conflicts  with  the 
statute,  and,  therefore,  the  rule  must  yield  to  the 
statute:  Nichols  v.  Cherry,  22  Utah,  1  (60  Pac.  1103). 

The  defendant  Stein  paid  the  fee  at  the  time  re- 
quired by  law,  and  he  was  entitled  to  a  trial  by  jury. 
The  judgment  is  reverse^  and  the  cause  is  remanded, 

Revebsed  and  Remanded. 

McBbide,  C.  J.|  and  Benson  and  Buenett,  JJ^ 
concur. 
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Argued  April  9,  alBrmed  May  25,  1920 

GEABIN  V.  ROTHCHILD  BROS. 

(189  Pac.  992.) 

LandlorA  and  Tenant — Tenant  Forfeiting  Lease  and  ImprovenMntB 
liable  for  Bent. 

1.  A  tenant  leasing  and  improving  property  held  liable  for  rent  due 
at  time  of  forfeiture  by  reason  of  failure  to  pay  rent,  the  lease  pro- 
viding that  the  lessor  could  terminate  for  such  reason  ''without  preju- 
dice to  any  remedies  which  might  otherwise  be  used  for  arrears  of 
rent  or  preceding  breach  of  covenant/'  and  that  improvements  became 
the  property  of  lessor  immediately  upon  construction. 

From  Multnomah:  Robebt  Tucker,  Judge. 
See,  also,  88  Or.  403  (170  Pac  923). 

Department  2. 

On  October  5,  1906,  the  plaintiff  leasred  to  the  de- 
fendant for  a  period  of  23  years  from  April  1,  1907, 
lot  4  in  block  64  of  the  City  of  Portland,  whereby 
the  defendant  covenanted  and  agreed  to  pay  the 
plaintiff  a  monthly  rental  of  $1,200  for  the  first  21 
years  of  the  lease,  and  $1,450  monthly  for  the  re- 
maining 2  years.  The  complaint  alleges  that  the 
defendant  failed,  neglected  and  refused  to  pay  rental 
for  the  months  of  May  and  June,  1916,  or  any  part 
thereof;  and  that  there  is  now  due  and  owing  $2,400 
on  account  of  such  lease,  for  which  amount  the 
plamtiff  asks  judgment.  Attached  to  the  complaint 
is  a  copy  of  the  lease,  the  material  portions  of  which 
are  as  follows: 

''That  in  consideration  of  the  covenants  and  agree- 
ments hereinafter  contained  on  the  part  of  the  said 
lessee  to  be  by  it  done,  kept  and  performed,  the  said 
lessor  for  herself,  her  heirs,  executors,  adminis- 
trators and  assigns,  does  hereby  lease" 

—the  property  above  described;  that  the  defendant 
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shoiild  pay  the  stipulated  rental  in  advance,  and  in 
addition  thereto  all  taxes,  street  and  sewer  assess- 
ments and  any  charge,  levied  against  the  property  or 
the  ownership  thereof  during  the  period  of  the  lease ; 
that  if  the  lessee  should  proceed  at  once  after  April 
1,  1907,  to  remove  the  old  buildings  on  the  premises 
and  actually  to  construct  a  new  one,  the  stipulated 
rent  should  be  remitted  for  the  months  of  July,  Au- 
gust and  September,  1907 ,  and  that : 

**It  is  further  expressly  contracted  and  agreed 
by  and  between  the  parties  hereto  that  as  soon 
as  convenient  after  the  said  first  day  of  April, 
A.  D.  1907,  the  said  lessee  shall  erect  upon  said 
property  a  building  costing  not  less  than  eighty-five 
thousand  dollars  ($85,000,00),  and  to  be  not  less  than 
seven  (7)  stories  high,  with  suitable  basement,  and 
to  be  erected  and  constructed  in  accordance  with  the 
requirements  of  the  ordinances  of  the  City  of  Port- 
land; said  building  to  be  completed  within  one  (1) 
year  from  said  first  day  of  April,  A.  D.  1907. ' ' 

Should  the  lessee  fail  to  erect  and  pay  for  the 
structure  within  one  year  from  April  1,  1907,  it 
should  forfeit  to  the  lessor  as  stipulated  damages 
the  sum  of  $50,000,  but  the  lease  provided  that  if  it 
should  in  good  faith  commence  and  prosecute  the 
construction  of  the  building,  and  be  delayed  by 
strikes  or  similar  causes  beyond  its  control,  such 
penalty  would  not  be  enforced.  The  instrument  fur- 
ther recites: 

**It  is  mutually  understood  and  agreed  that  the 
ownership  of  all  buildings  and  improvements  put 
upon  the  said  premises  is  to  vest  in  the  said  lessor 
immediately,  as  soon  as  the  same  are  constructed, 
subject,  however,  to  the  provisions  of  this  lease"; 
and  that: 
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**The  liability  of  the  lessee  for  breach  of  any  of 
the  covenants  or  agreements  herein  provided  shall 
be  limited  to  forfeiture  of  this  lease  and  all  of  the 
improvements,  save  and  except  snch  additional  pen- 
alties as  are  provided  for  failure  to  build  and  insure, 
as  hereinbefore  provided.'* 

It  was  further  provided  that,  should  the  lessee 
faU  or  neglect  to  keep  or  perform  any  of  the  terms 
or  conditions  of  the  lease  by  it  to  be  fulfilled,  the 
lease  and  all  rights  thereunder  should  be  forfeited; 
that  the  lessor  should  be  entitled  to  take  possession 
of  the  property;  that  *'all  interest  therein  and  title 
thereto  of  the  said  lessee  shall  at  once  forfeit  and 
vest  in  said  lessor";  that  without  further  notice  or 
demand  the  latter  might  enter  and  expel  the  said 
lessee  **  without  being  taken  or  deemed  guilty  in  any 
manner  of  trespass  and  without  prejudice  to  any 
remedies  which  might  otherwise  be  used  for  arrears 
of  rent  or  preceding  breach  of  covenant'*;  and  that 
at  the  end  of  the  lease  or  the  prior  termination 
thereof  the  lessee  should  ''quit  and  deliver  up  the 
premises  and  all  the  future  erections,  buildings,  ad- 
ditions or  improvements  thereon  or  thereto."  Pro- 
vision was  also  made  that  the  defendant  should  in- 
sure the  building,  to  whom  the  loss,  if  any,  should 
be  paid,  and  for  a  reconstruction  at  the  option  of 
the  lessee,  in  the  event  of  a  total  loss. 

The  defendant  admits  the  making  of  the  lease,  and 
the  failure  to  pay  the  rent  as  alleged,  but  denies  that 
there  was  anything  due  or  owing,  and  for  a  first 
aflBrmative  defense  avers  that  it  constructed  a  build- 
ing upon  the  lot  in  question,  at  a  cost  of  $140,000, 
and  insured  it  as  required  by  the  agreement;  that 
during  the  month  of  March,  1916,  and  continuously 
thereafter  to  October  27th  of  that  year,  the  defendant 
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failed  to  pay  the  rent^  and  on  the  later  date  the 
plaintiff  elected  to  terminate  the  lease  and  repossess 
herself  of  the  property  together  with  the  improve- 
ments placed  thereon  by  the  def  endant,  and  then  com- 
menced an  action  of  forcible  entry  and  detainer  in 
the  Circnit  Court  for  Multnomah  County,  wherein 
she  recovered  judgment  for  the  restitution  of  the 
premises,  upon  which  execution  was  issued  about 
December  2,  1916;  that  she  then  terminated  the  lease 
and  evicted  the  defendant  from  the  premises,  took 
possession  thereof  and  of  the  improvements  thereon, 
and  penalized  the  defendant  without  any  accounting 
or  compensation;  that  since  that  date  the  plaintiff 
has  been  and  now  is  in  possession  of  the  said  realty 
and  the  improvements  thereon;  and  that  in  accord 
with  the  terms  of  the  lease  she  has  availed  herself 
to  the  limit  of  defendant's  liability  for  any  breach 
and  is  not  entitled  to  recover  further.  The  second 
affirmative  defense  is  an  equitable  plea  alleging  that 
the  defendant  had  expended  $140,000  for  improve- 
ments on  the  property;  that  by  reason  of  the  plain- 
tiff's bringing  her  action  of  forfeiture  and  evicting 
the  defendant,  the  latter  was  entitled  to  have  the 
value  of  its  improvements  **  considered  as  a  fund 
for  the  security  of  whatever  might  be  due  under  the 
lease,  and  out  of  all  proportion  to  the  amount  due, 
and  entitling  the  defendant  to  an  accounting";  that 
it  would  be  '*  unjust  and  inequitable  to  declare  a  for- 
feiture of  property  of  such  great  value  as  a  penalty, 
and  that  th^  rights  of  the  parties  can  only  be  fairly 
established  through  an  accounting  between  them  to 
determine  the  amount  of  setoffs  due  the  plaintiff 
under  any  breach  of  the  covenants  and  agreements 
of  the  lease.''  The  defendant  prays  for  an  account- 
ing. 
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To  such  pleas  the  plaintiff  filed  a  demurrer  **foi 
the  reason  that  the  same  do  not  state  facts  sufficient 
to  constitute  a  defense."  This  was  sustained,  and 
as  the  defendant  refused  to  plead  further,  judgment 
was  entered  in  favor  of  the  plaintiff  for  the  full 
amount  of  the  accrued  rental.  The  defendant  ap- 
peals. Ajtibmbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Bernstein  <&  Cohen^  with  an  oral  argument 
by  Mr.  Alex  Bernstein. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Martin  L.  Pipes,  Mr.  Hugh  C.  Gearin^  Mr. 
John  M.  Pipes  and  Mr.  George  A.  Pipes,  with  oral 
arguments  by  Mr.  Martin  L.  Pipes  and  Mr.  Gearin. 

JOHNS,  J. — 1.  The  lease  now  before  this  court  is  the 
identical  instrument  upon  which  the  action  was 
brought  in  the  case  of  Geari/n  v.  Rothchild,  88  Or. 
403  (170  Pac.  923),  is  between  the  same  parties  and 
concerns  the  same  property.  Both  cases  are  for 
arrears  of  rent  prior  to  forfeiture,  and  the  causes  of 
action  are  identical  in  form,  differing  only  as  to  the 
months'  rental  for  which  recovery  is  sought.  The 
earlier  litigation  was  for  arrears  of  rent  for  half  the 
month  of  March  and  the  month  of  April,  1916,  and 
the  instant  action  is  to  recover  rent  for  the  months 
of  May,  June,  July  and  August  of  the  same  year. 
In  the  former  case,  as  in  the  present,  there  was  no 
forfeiture  or  surrender  at  the  time  the  action  was 
commenced.  There,  this  court  held  the  defendant 
liable  for  arrears  of  rent  then  accrued.  Here,  the 
defense  is  based  solely  upon  the  fact  that  after  the 
rent  became  due  and  the  cause  of  action  had  arisen, 
and  before  this  litigation  was  commenced,  the  plain- 
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tiff  brought  her  action  for  forcible  entry  and  de- 
tainer and  through  judgment  of  eviction  obtained 
possession  of  the  property;  and  it  is  contended  that 
after  she  had  so  obtained  possession  by  eviction  she 
could  not  recover  for  the  prior  rental  which  had 
accrued. 

The  plaintiff  was  the  owner  of  the  property  and 
made  the  lease  to  the  defendant  **in  consideration 
of  the  covenants  and  agreements  hereinafter  con- 
tained, on  the  part  of  the  said  lessee  to  be  by  it 
done,  kept  and  performed/'  The  covenants  ** here- 
inafter contained"  are  the  promises  to  construct  a 
building  on  the  property  at  a  cost  of  not  less  than 
$85,000,  to  pay  the  taxes,  insurance  and  assessments 
against  the  premises,  and  to  pay  the  stipulated 
rental  during  the  life  of  the  lease.  All  of  these  pro- 
visions entered  into  and  were  a  part  of  the  consider- 
ation for  the  making  of  the  lease. 

That  instrument  expressly  provides  that  the  owner- 
ship of  all  buildings  or  improvements  placed  upon 
the  premises  ''shall  vest  in  the  lessor  immediately 
after  the  same  are  constructed.*'  Although  it  is 
true  that  the  lease  recites  that,  in  case  of  total  de- 
struction of  the  building  by  fire,  the  lessee  may 
abandon  the  lease,  and  that  by  delivery  to  the  lessor 
of  her  proportionate  share  of  the  insurance  ''the 
lease  shall  terminate,''  no  such  event  occurred;  and 
there  is  no  claim  that  the  lessee  surrendered  or 
abandoned  the  lease.  It  is  alleged  and  admitted  that 
the  rent  was  not  paid;  that  for  such  reason  the  de- 
fendant was  evicted;  and  that  the  lease  was  ter- 
minated by  the  lessor.  This  she  had  a  legal  right  ,to 
do.  The  instrument  further  provides  that  such 
action  on  her  part  shall  be  "without  prejudice  to 
any   remedies   which  might   otherwise   be  used   for 
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arrears  of  rent  or  preceding  breach  of  covenant. '* 
When  the  defendant  constructed  the  building,  it 
legally  knew  that,  by  the  terms  of  the  agreement, 
the  same  would  become  the  property  of  the  plaintiff, 
and  it  also  knew  that  this  was  one  of  the  considera- 
tions upon  which  it  was  to  have  the  use  and  qccupa- 
tion  of  the  property  upon  paying  the  stipulated 
monthly  rental  in  money;  that,  if  such  cash  rental 
should  be  in  arrears  for  ten  days,  the  plaintiff  at 
her  option  could  terminate  the  lease;  that,  when  it 
was  so  terminated,  the  agreement  and  all  rights 
thereunder  should  be  at  an  end  and  the  plaintiff 
would  be  entitled  to  the  property;  and  that  such  ter- 
mination and  possession  would  be  without  prejudice 
to  any  remedy  which  she  might  otherwise  have  for 
collecting  arrears  of  rent.  There  is  no  merit  in  the 
defense.    The  judgment  is  affirmed.  Affirmed. 

MgBridEi    C.    J.,   and   Bbah    and   Bennett,    JJ., 
concur. 


Argned  before  Department  2,  November  13,  1919,  rearmed  in  Bane 
March  25,  reversed  and  remanded  May  25,  1920. 

HEEBICK  V.  BAEZEE. 

(190  Pac.  141.) 

Contracts — ^Attorney  may  Appear  Befdre  LeglslatiTe  Body  to  Procure 
Appropriation. 

1.  A  contract  for  services  to  be  rendered  by  an  attorney  before 
a  legislature,  pr  the  Congress  of  the  United  States,  in  securing  the 
passage  of  a  law  providing  for  the  payment  of  a  just  claim,  is  not 
unlawful  and  not  against  public  policy,  if  it  does  not  contemplate 
the  use  of  improper  means  and  if  the  services  to  be  rendered  are 
such  as  appeal  to  the  reason  of  those  whom  it  is  sought  to  persuade. 

Gonrte— Federal  Dedalons  Followed  in  Determining  Validity  of  Con- 
tract Affecting  Federal  Legislation. 

2.  In  determining  whether  or  not  a  contract  for  services  to  bo 
rendered  bj  an*attorney  before  the  Congress  of  the  United  States  in 
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securing  the  passage  of  a  law  is  against  public  policy,  decisions  of 
the  federal  courts  i^onld  be  taken  as  a  guide;  federal  le^^lation  being 
concerned. 

Oontracts — ^ildvice  of  Attorney  to  Petition  Iioglslaton  Did  not  Bandar 
Contract  to  Procore  Passage  of  Law  Unlawful. 

8.  A  contract  for  services  to  be  rendered  by  an  attorney  before 
Congress  in  securing  the  passage  of  a  law  providing  for  the  payment 
of  a  just  claim  was  not  rendered  unlawful  or  contrary  to  public  policy 
because  it  was  attempted  to  be  carried  out  in  part  by  the  claimants 
writing  to  the  senators  and  representatives  in  Congress,  upon  the 
advice  of  the  attorney;  the  United  States  Constitution  securing  to 
the  people  the  right  to  petition  the  government  for  a  redress  of 
grievances. 

Oontracts — Sorvlces  of  Attorney  Under  Contract  to  Procore  LegUia- 
tion  Legalized  by  Provision. 

4.  A  provision  attached  to  an  act  of  Congress  appropriating  money 
to  p^y  claimants,  providing  that  no  agent  or  attorney  should  receive 
more  than  5  per  cent  thereof  for  his  services,  legalized  a  contract 
between  the  claimants  and  an  attorney  agreeing  to  secure  an  ap- 
Xtropriation  to  the  claimants. 

Attorney  and  Client— Provision  Fixing  Compensation  Attathed  to 
Appropriation  to  Pay  Claim  Ctapvrsadea  Bzpresi  Contract  for 
Compensation. 

5.  Where  Congress  in  appropriating  a  certain  amount  to  pay  cer- 
tain claimants  named  in  the  act  attached  a  proviso  to  the  effect  that 
no  attorney  representing  a  claimant  should  receive  more  than  5  per 
cent  LB  compensation,  such  proviso  supersedisd  any  express  contract 
between  attorney  ana  claimants. 

Trial — ^Differences  in  Inferences  ftom  Evidence  for  Jury;  Motion,  for 
Nonsuit  Admits  Trath  of  Evidence;  ^'Demurrer  to  Evidence." 

6.  A  motion  to  nonsuit  is  a  "demurrer  to  the  evidence*'  and  admits 
the  truth  of  the  evidence  and  every  reasonable  inference  of  fact  which 
the  jury  may  infer  from  it,  and,  if  different  conclusions  can  be  drawn 
from  the  facts,  the  case  should  be  left  with  the  jury. 

From  Multnomah:  William  N.  Gatbns,  Judge. 

In  Banc. 

This  is  an  action  to  recover  $380  for  services  of 
plaintiff,  as  an  attorney  for  the  defendant,  in  prose- 
cuting a  claim  of  the  defendant  against  the  United 
States  for  $1,900  before  Congress  and  its  committees, 
and  securing  an  act  of  Congress  reimbursing  de- 
fendant in  such  sum  for  the  loss  of  land  in  the 
** overlap*'  in  Sherman  County,  Or^on. 
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PlaintifiF  alleges  that  he  entered  into  a  contract 
with  the  defendant  in  1907,  or  1908,  to  secure  an 
appropriation  to  reimburse  the  defendant  for  the 
loss  of  his  land,  and  that  he  was  to  receive  20  per 
cent  of  the  amount  collected. 

The  defendant  alleges  that  •  he  entered  into  the 
contract  with  the  plaintiff  in  1901,  or  1902,  ^nd  that 
ihe  money  was  to  be  secured  by  1907,  or  the  contract 
then  ceased. 

The  cause  was  tried  before  the  court  and  a  jury, 
and  at  the  close  of  the  plaintiff's  case  in  chief,  the 
defendant  moved  for  a  judgment  of  involuntary  non- 
suit upon  the  grounds  that  the  contract  and  the  man- 
ner of  its  i)erformance  were  contrary  to  public  pol- 
icy, and  also  for  the  reason  that  plaintiff  was  to 
receive  a  contingent  commission.  The  nonsuit  was 
granted  and  plaintiff  appeals. 

The  original  contract  was  not  introduced  in 
evidence.  A  form  of  contract,  which  plaintiff  states, 
was,  in  substance,  the  same  as  the  one  executed, 
shows  that — 

*'The  defendant  employed  the  plaintiff  to  prose- 
cute before  the  Interior  Department,  the  Congress 
of  the  United  States,  and  if  necessary,  the  United 
States  Court  of  Claims,  his  claim  against  the  Gov- 
ernment for  damages  to  him  by  reason  of  the  open- 
ing to  settlement  of  certain  lands  within  the  limits 
of  The  Dalles  Military  Boad  Grant,  in  the  State 
of  Oregon,  including  damages  by  reason  of  the 
loss  of  the  use  of  the  land  and  of  the  improvements 
for  a  number  of  years.  In  consideration  for  the 
said  second  party  ^s  professional  services  on  this 
claim,  the  first  party  agrees  to  pay  said  second  party 
the  sum  of  20  per  cent  of  the  amount  recovered 
from  the  Government. '* 

Bevebsed  and  Bemanded* 
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For ,  appellant  there  was  a  brief  over  the  names 
of  Mr.  J.  B.  Of  net  and  Mr.  Charles  J.  Schndbel,  with 
an  oral  argument  by  Mr.  Ofner. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Andrew  M.  Crawford  and  Mr.  C.  L.  Barzee, 
with  an  oral  argument  by  Mr.  Crawford. 

BEAN,  J. — The  defendant  contends  that  the  eon- 
tract  in  question  is  a  lobbying  contract  and  there- 
fore void.  The  testimony  tended  to  show  the  fol- 
lowing facts:  On  May  9,  1896,  defendant  made  a 
timber  and  stone  entry  at  The  Dalles,  Oregon,  land 
office  on  the  S.  1/2,  SW.  V4,  Sec.  21,  Tp.  1  N.,  B.  17  E,, 
W.  M.,  in  Sherman  County,  Oregon.  The  land  office 
records  disclosed  that  the  land  was  subject  to  entry. 
The  defendant  took  possession  of  the  tract  and  made 
improvements  thereon  reasonably  worth  $1,900.  Sub- 
sequently it  was  discovered  that  said  land^  having 
been  granted  to  The  Dalles  Military  Boad,  was  not 
subject  to  such  entry,  and  on  June  11,  1901,  Barzee  *s 
entry  was  canceled,  as  a  result  of  which  the  latter 
lost  the  value  of  his  improvements  and  was  thereby 
damaged  in  the  sum  of  $1,900. 

It  is  admitted  that  the  defendant  had  a  just  claim 
against  the  United  States  for  $1,900;  that  the  plain- 
tiff, Herrick,  was  employed  to  prosecute  the  claim 
before  the  proper  tribunals  for  a  compensation;  that 
the  claim  was  allowed  by  Congress  on  August  11> 
1916,  and  defendant  received  payment  of  his  claim. 
There  is  a  conflict  in  the  evidence  as  to  the  date  of 
the  execution  of  the  contract  land  also  as  to  the  time 
of  its  termination  and  several  other  matters.  In 
referring  to  the  facts,  it  is  not  the  intention  to  ex- 
press any  opinion  in  regard  thereto,  but  only    to 
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mention  those  which  the  testimony  tended  in  a 
measure  to  prove. 

Plaintiff's  evidence  indicated  that  he  had  been  an 
attorney  in  Washington,  D.  C,  since  1901;  that  he 
continued  to  serve  defendant  in  the  matter  from  the 
time  the  contract  of  employment  was  made,  about 
1909,  until  after  the  claim  was  paid  in  1916;  that  he 
obtained  data  in  regard  to  the  claim  of  defendant 
and  67  other  similar  claims  and  prepared  two  or 
three  different  bills  which  were  introduced  and 
passed  the  United  States  Senate  but  failed  to  pass 
the  House  of  Representatives;  that  he  worked  in 
the  preparation  of  memoranda  used  before  a  com- 
mittee, and  appeared  as  attorney  for  claimant  be- 
fore a  committee  and  made  argument  in  favor 
of  the  claims  before  the  Interior  Department 
and  the  General  Land  Office,  to  which  the  bill  was 
referred,  and  was  recognized  as  attorney  for  Barzee ; 
that  in  August  1916,  the  bill  allowing  the  claims  was 
passed  by  both  branches  of  Congress,  and  defendant 
received  the  amount  of  his  claim,  $1,900.  As  above 
stated,  we  do  not  pass  on  the  sufficiency  of  this  tes- 
timony. 

1.  The  rule  of  law  appears  to  be  that  any  person 
whose  interests  may  be  in  any  way  affected  by  any 
pnblic  or  private  act  of  a  legislative  body  has  an  un- 
doubted right  to  present  and  urge  his  claims  by 
arguments,  either  in  persoi^  or  by  counsel  profess- 
ing to  act  for  him,  before  legislative  committees.  A 
contract  for  services  to  be  rendered  by  an  attorney 
before  the  legislature  or  the  Congress  of  the  United 
States,  in  securing  the  passage  of  a  law  providing 
for  the  payment  of  a  just  claim,  is  not  unlawful  if 
it  does  not  contemplate  the  use  of  improper  means 
and  if  the  services  to  be  rendered  are  such  as  appeal 
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to  the  reason  of  those  whom  it  is  sought  to  persuade. 
Drafting  the  petition  to  set  forth  the  claim,  collect- 
ing facts,  preparing  and  submitting  arguments 
either  orally  or  in  writing  to  a  committee  or  other 
proper  authority,  and  other  services  of  like  char- 
acter, are  within  the  category  of  professional  ser- 
vices. They  rest  on  the  same  principle  of  ethics  as 
professional  services  rendered  in  a  court  of  justice 
and  are  no  more  exceptionable.  Services  of  such 
nature  are  separated  by  a  broad  line  of  demarca- 
tion from  personal  solicitation  and  similar  means 
and  appliances :  6  R.  C.  L.,  p,  734,  §  139 ;  13  C.  J., 
p.  432,  §368;  15  Am.  &  Eng.  Ency.  of  Law  (2  ed.) 
970;  Hyland  v.  Oregon  Hassam  Paving  Co.,  74  Or. 
1-11  (144  Pac.  1160,  Ann.  Cas.  1016E,  941,  L.  R.  A 
1915C,  823);  Stanton  v.  Emhrey,  93  U.  S.  549  (23 
L,  Ed.  983) ;  Nutt  v.  Knut,  200  U.  S.  12  (50  L.  Ed. 
348,  26  Sup.  Ct.  Rep.  216,  see,  also,  Rose's  U.  S. 
Notes). 

A  valid  distinction  is  made  between .  lobbying  ser- 
vices in  procuring  the  passage  of  legislation  and 
strictly  legitimate  professional  services  of  an  attor- 
ney directed  to  that  end,  it  being  held  that  a  con- 
tract for  contingent  compensation  for  services  of 
the  latter  kind  is  legal  and  enforceable:  Stroemer  v. 
Fan  Orsdeh  74  Neb.  132  (103  N.  W.  1053,  107  N.  W. 
125,  121  Am.  St.  Rep.  713,  4  L.  R.  A.  (N.  S.)  212) ; 
see  note,  6  Am.  Eng.  Ann.  Cas.  219;  Chesehrough 
V.  Conover,  140  N.  Y.  382  (35  N.  E.  633);  Davis  v. 
Commonwealth,  164  Mass.  241  (41  N.  E.  292,  30 
L.  R.  A.  743) ;  McBratney  v.  Chandler,  22  Kan.  692 
(31  Am.  Rep.  213). 

If  Barzee  had  a  just  claim,  against  the  United 
States,  he  had  a  right  to  employ  an  attorney  to  ren- 
der proper  professional  services.    The  attorney  may 
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receive  a  compensation  consisting  of  a  contingent 
fee,  even  where  the  services  are  to  be  performed  be- 
fore Congress.  Such  a  case  comes  within  the  well- 
recognized  exceptions  to  the  general  mle:  Wright 
V.  Tebbitts,  91  U.  S.  252  (23  L.  Ed.  320);  Stanton 
V.  Embrey,  93  U,  S.  549  (23  L.  Ed.  983) ;  Taylor  v. 
Bemiss,  110  U.  S.  42  (28  L.  Ed.  64,  3  Sup.  Ct.  Bep. 
441) ;  Brofvn  v.  Brown,  34  Barb,  (N.  T.)  533;  Nutt  v. 
Knut,  200  U.  S.  12  (50  L.  Ed.  348,  26  Sup.  Ct.  Bep. 
216) ;  McGowan  v.  Pwrish,  237  U.  S.  285  (59  L.  Ed. 
955,  35  Sup.  Ct.  Bep.  543,  see,  also,  Bose's  U.  S. 
Notes). 
It  is  stated  in  9  Cyc.  483: 

^'As  the  habits,  opinions,  and  wants  of  a  people 
vary  with  the  times  so  public  policy  may  change 
with  them.  *  •  It  is  clearly  to  the  interest  of  the 
public  that  persons  should  not  be  unnecessarily  re- 
stricted in  their  freedom  to  make  their  own  con- 
tracts, and  agreements  therefore  are  not  to  be  held 
void  as  being ,  contrary  to  public  policy,  unless  they 
are  clearly  contrary  to  what  the  legislature  or  judi- 
cial decision  has  declared  to  be  the  public  policy,  or 
they  manifestly  tend  to  injure  the  public  in  some 
way. ' ' 

2.  The  contract  in  question  is  not  void  upon  its 
face.  There  was  some  competent  testimony  that  it 
was  a  valid,  lawful,  and  enforceable  contract.  It  is 
identical  in  all  its  features  with  the  contract  before 
the  Supreme  Coui;t  of  the  United  States,  in  the  case 
of  Nutt  V.  Knut,  200  U.  S.  12  (50  L.  Ed.  348,  26  Sup. 
Ct.  Bep.  216,  see,  also,  Bose's  U.  S.  Notes),  in 
which  a  commission  amounting  to  about  $20,000  was 
recovered.  As  federal  legislation  is  concerned  in  the 
present  case,  we  think  the  cases  above  referred  to 
before  the  United  States  Supreme  Court  should  be 
taken  as  our  guide. 
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The  act  of  Congress  (39  Stat.  1354),  appropriating 
$94,648.13  to  pay  the  defendant  and  other  claimants 
named  in  the  act,  has  attached  a  proviso  as  follows: 

**  Provided,  That  no  agent,  attorney,  firm  of  attor- 
neys, or  any  persons  engaged  heretofore  or  here- 
after in  preparing,  presenting,  or  prosecuting  this 
claim  shall,  directly  or  indirectly,  receive  or  retain 
for  snch  service  in  preparing,  presenting,  or  prose- 
cuting such  claim,  or  for  any  act  whatsoever  in  con- 
nection therewith  an  amount  greater  than  five  per 
centum  of  the  amount  allowed  under  this  bill  to  the 
person  for  whom  he  has  acted  as  agent  or  attorney.^' 

In  Stcmton  v.  Embrey,  93  U.  S.  549  (23  L.  Ed.  983, 
see,  also,  Rose's  U.  S.  Notes),  where  an  attorney's 
fee  for  the  prosecution  of  a  claim  against  the  United 
States  before  the  officials  of  the  Treasury  Depart- 
ment, the  services  were  rendered  upon  a  contract  for 
a  contingent  remuneration.  The  instruction  of  the 
trial  court  to  the  jury  which  was  approved  upon 
appeal  to  the  Supreme  Court  of  the  United  States, 
was  in  part  as  follows: 

**  Where  an  attorney  in  the  exercise  of  his  ordi- 
nary labor  and  calling,  and  with  the  instrumentalities 
of  his  professional  learning  and  industry,  undertakes 
to  work  out  a  desired  result  ^for  his  client,  not 
through  personal  influence,  but  through  the  instru- 
mentalities of  the  law — ^by  persuasion,  as  "distin- 
guished from  influence — such  an  undertaking  is  not 
an  unlawful  one,  or  contrary  to  public  policy.*' 

A  judgment  for  over  $9,000  was  affirmed. 

In  2  B.  C.  L.,  page  1041,  Section  122,  we  read : 

*'In  contracts  between  attorneys  and  clients  the 
usual  test  would  seem  to  apply  that  if  a  contract  can 
by  its  terms  be  performed  lawfully,  it  will  be  treated 
as  legal,  even  if  performed  in  an  illegal  manner; 
while,  on  the  other  hand,  a  contract  entered  into 
with  intent  to  violate  the  law  is  illegal,  even  if  the 
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parties  may,  in  performing  it,  depart  from  the  con- 
tract and  kee^  within  the  law." 

Public  policy  and  sound  morality  demands  that 
courts  should  put  the  stamp  of  their  disapproval  on 
every  act  and  declare  void  every  contract  the  ulti- 
mate or  probable  tendency  of  which  would  be  to 
affect  the  integrity  or  misguide  the  judgment  of 
those  to  whom  the  trust  of  legislation  is  confided. 
All  legislators  should  act  from  high  regard  of  public 
duty.     Borrowing  the  language  of  the  Ruling  Cases: 

**It  is  not  the  law  that  all  contracts  dependent 
upon  future  legislative  action  are  against  public  pol- 
icy, nor  is  it  true  that  all  contracts  to  secure  legis- 
lative action  are  unenforceable.  It  is  correct  to  say 
that  the  law  guards  the  processes  of  legislation 
against  improper  influences  With  jealous  care,  and 
will  not  lend  its  aid  to  the  enforcement  of  any  con- 
tract which  expressly  or  impliedly  contemplates  the 
employment  of  corrupt  or  otherwise  improper 
methods  to  influence  the  official  conduct  of  legisla- 
tors, or  others  charged  with  public  duty.  But  it 
would  be  a  perversion  of  this  salutary  rule  to  say 
that  it  forbids  all  efforts  of  interested  person^  or 
classes  to  secure  the  adoption  of  desired  legislative 
measures.  The  courts  do  not  condemn  the  attempts 
to  secure  legislation  for  legitimate  purposes  and  in 
a  legitimate  manner.  (Citing  Cole  v.  Brown-Hurley 
Hardware  Co.,  139  Iowa,  487  (117  N.  W.  746,  16  Ann. 
Gas.  846,  and  note,  18  L.  R.  A.  (N.  S.)  1161,  1661, 
and  note) ;  Long  v.  Battle  Creek,  39  Mich.  323  (33  Am. 
•  Rep.  384) ;  Stroemer  v.  Van  Orsdel,  74  Neb.  113  (103 
N.  W.  1053, 107  N.  W.  125,  121  Am.  St.  Rep.  713,  and 
note,  4  L.  R.  A.  (N.  S.)  212,  and  note) ;  Houlton  v. 
^ichol,  95  Wis.  393  (67  N.  W.  715,  57  Am.  St.  Rep.  928, 
33  L.  R.  A.  166).  *  *  But  as  the  law  does  not  presume 
that  a  person  intends  to  violate  its  provisions,  the  gen- 
eral principle  controlling  the  construction  of  a  contract 
to  influence  legislation  when  the  contract  itself  does  not 
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in  terms  stipulate  for  improper  means  seems  to  be 
that  it  will  be  upheld,  unless  the  use  of  such  means 
appears  by  necessary  implication.  The  test  is,  does 
the  contract,  by  its  terms  or  by  necessary  implica- 
tion, require  the  performance  of  acts  which  are  of  a 
corrupt  character  or  which  have  a  corrupting  ten- 
dency!'^  6  B.  C.  L.,  p.  731,  §  137. 

The  question  arises  in  the  present  case:  Did  the 
services  of  the  attorney  require  the  performance  of 
any  corrupt  act,  or  any  act  which  has  a  corrupt  ten- 
dency! The  terms  of  the  contract  do  not  call  for 
any  corrupt  or  wicked  act.  *  In  order  to  portray  the 
tenor  of  the  correspondence  between  the  attorney 
and  United  States  senators  and  members  of  Con- 
gress, we  produce  a  portion  of  the  correspondence 
found  in  the  record  as  follows:  first  quoting  a  letter 
from  Mr.  Herrick  to  Senator  Chamberlain. 

**  December  8,  1909. 
"Hon.  George  E.  Chamberlain,  U.  S.  Senate,  Wash- 
ington, D.  C. 

**My  Dear  Senator:  Referring  to  my  recent  inter- 
view with  your  private  secretary  relative  to  the 
claims  of  settlers  in  Sherman  County,  Oregon,  I  beg 
to  advise  as  follows: 

*'A11  these  settlers  made  homestead  entry  of  what 
was  then  supposed  to  be  public  land  and  a  large 
number  of  them  were  given  patents  by  the  Depart- 
ment upon  the  theory  that  the 'land  grant  of  The 
Dalles  Military  Boad  Company  had  not  attached 
because  the  land  was  situated  in  the  overlapping 
limits  of  the  Northern  Pacific  Grant.  But  in  suits 
in  the  court,  culminating  in  Wilcox  v.  Eastern  Ore- 
gon Land  Co.,  176  U.  S.  51  (44  L.  Ed.  368,  20  Sup. 
Ct.  Bep.  269),  and  Messing er  v.  E cistern  Oregon 
Land  Compam^y,  176  U.  S.  58  (44  L.  Ed.  370,  20  Sup. 
Ct.  Bep.  271,  see,  also,  Bose's  U.  S.  Notes),  it  was 
held  that  the  wagon  road  grant  attached  and  there- 
upon the  patents  to  the  settlers  were  set  aside  and 
the  title  to  the  land  confirmed  in  the  Eastern  Ore- 
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gon  Land  Company.  The  settlers  were  dispossessed 
and  either  compelled  to  remove  or  accept  leases 
under  the  land  company. 

**The  act  of  Congress  approved  Febmary  26,  1904 
(33  Stat.  51),  directed  the  Secretary  of  the  Interior 
to  ascertain  as  to  the  amount  of  damages  sustained 
by  the  various  settlers,  etc.,  and  accordingly  claims 
were  submitted  to  Special  Agent  Neuhausen  and  in- 
corporated by  him  in  a  report  to  the  Department 
which  was  subsequently  referred  to  Congress.  In 
this  connection  see,  also,  Senate  Resolution  of  June 
7,  1900,  Senate  Document  No.  8,  of  the  56th  Con- 
gress, Second  Session,  and  Doc.  No.  240  of  the  57th 
Congress,  firgt  session. 

"The  claims  are  still  pending  before  Congress 
xmacted  upon,  and  upon  behalf  of  the  settlers,  a 
large  number  of  whom  I  represent,  I  write  to  request 
that  you  will  look  into  the  matter  and  endeavor  to 
secure  favorable  action.  In  view  of  the  investiga- 
tion and  report  of  the  Interior  Department  it  would 
seem  that  Congress  could  appropriate  a  sum  of 
money  to  compensate  these  settlers  for  the  loss  of 
their  lands  and  improvements,  or  that  at  the  very 
least  Jthe  claims  could  be  referred  to  the  Court  of 
Claims  under  an  act  of  Congress  conferring  jurisdic- 
tion upon  that  court  to  determine  the  amount  of 
damages.  • 

*'I  should  be  glad  to  call  upon  you  personally  in 
regard  to  the  matter  or  if  necessary  appear  before 
the  Public  Lands  Committee.  But  it  would  seem 
necessary  to  introduce  a  bill  at  the  present  session 
to  bring  the  matter  before  this  Congress. 

"Hoping  to  hear  from  you  and  with' expressions  of 
esteem, 

"lam, 

**Very  truly  yours,*' 

Together  with  an  answer  from  the  senator: 

"United  States  Senate,  Committee  on  Printing, 

"December  9,  1909. 
"Samuel  Herrick,  Esq.,  Westory  Bldg.,  City. 

"My  dear  Sir:  I  am  in  receipt  of  your  favor  of 
the  8tii  inst.  in  reference  to  the  claims  of  the  Sher- 
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man  settlers.  I  will  be  glad  to  confer  with  you  in 
reference  to  this  matter  and  to  take  such  steps  as 
may  assist  in  having  the  Government  do  justice  to 
these  men.  I  can  learn  better  the  status  of  the  mat- 
ter by  a  talk  with  you  than  from  statements  of  the 
settlers. 
**I  have  the  honor  to  remain, 

*' Yours  very  respectfully,*' 

Also  a  letter  from  Senator  Bourne,  apparently  in 
answer  to  the  same  kind  of  a  letter: 

**  United  States  Senate,  Committee  on  Fisheries. 

''December  10,  1909. 
**Mr.   Samuel  Herrick,  Westory  Bldg.,  Washington, 
D.  C- 
**My  dear  Sir:  I  am  in  receipt  of  yours  of  De- 
cember 8th  in  regard  to  claims  of  settlers  in  Sher-     ' 
man  County,  Oregon,  in  which  you  informed  me  that 
the   Secretary   of  the  Interior  has   made   a   report 
upon  the  claims  and  that  they  should  now    be  re- 
ferred to  the  Court  of  Claims.    I  shall  secure  and 
study  the  Senate  documents  referred  to  by  you  and 
take  such  action  as  may  seem  best  to  secure  justice 
for  the  claimants. 

''Yours  very  truly," 

In  this  correspondence,  as  well  as  in  the  great 
mass  of  letters  and  documents  found  in  the  record, 
we  find  nothing  indicating  a  corrupt  motive,  or  tend- 
ing in  any  way  to  improperly  influence  legislation. 
The  senators  and  representatives  from  Oregon  dur- 
ing the  time  the  matter  was  pending,  nearly  all  of 
whom  were  lawyers  .of  high  standing,  and  all  eminent 
gentlemen  of  the  highest  standing  and  integrity, 
whose  judgment  in  a  matter  of  ethics  in  legislation, 
should  not  be  overlooked  or  ignored,  seem  to  have 
viewed  the  efforts  and  services  of  plaintiff  as  attor- 
ney for  the  claimants  as  perfectly  proper.  If  any 
improper  conduct  had  been  attempted  by  the  attor- 
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ney,  we  believe  it  would  have  been  shown;  and  that 
Congress  would  not  with  the  sanction  of  our  delega- 
tion practically  have  allowed  the  attorney  5  per  cent 
of  the  claims  provided  for  in  the  act. 

Can  there  be  any  doubt  as  to  the  propriety  of  the 
attorney  conferring  with  Senator  Chamberlain  at  the 
latter 's  request  and  informing  him  of  anything  in 
regard  to  the  claims?  A  conference  with  any  of  the 
federal  legislators  at  the  instigation  of  the  attorney 
would  be  governed  by  the  same  law,  for  it  would  not 
be  consistent  with  duty  for  an  attorney  advancing 
the  claim  of  his  client  to  wait  at  all  times  for  an 
invitation  before  approaching  the  officials  having  au- 
thority to  act  in  the  premises. 

3.  It  is  contended  by  the  learned  counsel  for  de- 
fendant that  the  contract  is  void  for  the  reason  it 
was  attempted  to  be  carried  out  in  part  by  the  claim- 
ants writing  to  the  senators  and  representatives  in 
Congress,  upon  the  advice  of  their  attorney. 

The  Constitution  of  the  United  States  secures  to 
the  people  the  right  to  petition  the  government  for 
a  redress  of  grievances.  It  may  be  easy  for  an  advo- 
cate to  paint  such  correspondence  in  a  high  color 
and  term  it  *' bombarding,  *  *  but  the  writer  sees  no 
wrong  in  these  settlers  in  an  informal  way  petition- 
ing their  senators  and  representatives.  To  deny  this 
right  is  to  deny  a  constitutional  one.  Neither  did 
the  senators  or  representatives  appear  to  think  there 
was  any  impropriety  in  the  claimants  so  addressing 
them.  If  they  had  the  right  to  lay  their  matters  be- 
fore congressmen,  of  necessity  it  follows  that  it  was 
proper  for  the  attorney  to  so  advise  them  of  such 
right.  When  much  of  the  correspondence  took  place, 
apparently  the  matter  had  not  reached  a  committee 
before  whom  the  attorney  could  appear.    Naturally 
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the  first  effort  was  to  get  the  matter  before  a  com- 
mittee. The  only  way  seen  by  which  the  contract 
can  be  condemned  as  unlawful  is  to  presume  that  im- 
proper means  were  iiitended  to  be  used,  which  were 
not  stipulated  by  the  contract. 

4,  5.  As  before  suggested,  the  services  of  the  at- 
torney were  legalized  by  the  provision  above  quoted 
regulating  the  compensation.  Where  such  legisla- 
lation  has  been  enacted,  it  withdraws  from  the  court 
the  question  of  reasonable  value  of  such  services, 
and  also  supersedes  an  express  contract  to  pay:  6 
C.  J.,  p.  753,  §  333 ;  Mullan  v.  Clark,  4  Idaho,  186 
(38  Pac.  247) ;  Lynch  v.  Pollard,  26  Tex.  Civ.  App. 
103  (62  S.  W.  945) ;  Ball  v.  Halsell,  161  U.  S.  72  (40 
L.  Ed.  622,  16  Sup.  Ct.  Eep.  554,  see,  also,  Rose's 
U.  S.  Notes) ;  Tcmner  v.  United  States,  32  Court 
Claims,  192.  It  is  apparent  that  the  members  of 
Congress  directly  interested  in  the  passage  of  the 
act  had  cognizance  of  the  efforts  of  Mr.  Herrick,  as 
attorney  for  the  defendant  and  other  claimants,  and 
it  was  undoubtedly  with  a  view  of  settling  the  matter 
of  his  compensation  that  the  proviso,  above  quoted, 
was  incorporated  in  the  law.  Plaintiff,  according  to 
his  claim,  was  instrumental  in  procuring  the  enact- 
ment of  this  law  with  the  proviso.  It  would  seem 
that  he  should  be  satisfied  with  the  result  of  his 
labor.  There  is  also  testimony  indicating  that  he 
assented  to  the  condition  and  waived  any  compensa- 
tion in  excess  of  that  provided  for  in  the  act.  It  is 
unnecessary  for  us  to  say  whether  such  waiver  is 
within  the  issues  made  by  the  pleadings,  as  there 
will  be  an  opportunity  to  apply  to  amend  the  same. 

It  does  not  appear  as  a  matter  of  law  that  any 
''lobbying'*  or  any  improper  methods  were  resorted 
to  by  the  attorney  or  those  whom  he  represented. 
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or  that  the  same  was  contemplated.  These  claim- 
ants, who  had  lost  their  land  and  who  had  a  jnst 
claim  against  the  United  States  for  compensation 
therefor,  had  the  right  to  petition,  by  letter  or  other- 
wise, to  their  senators  and  representatives  in  Con- 
gress, and  either  in  person  or  by  their  attorney,  to 
present  and  nrge  their  claims  before  the  proper  Con- 
gressional committees  and  before  the  Department 
where  the  bill  Was  referred.  It  was  a  purely  busi- 
ness transaction.  We  find  no  improper  means 
adopted  or  contemplated  in  this  respect  The  case  • 
differs,  as  night  from  day,  from  the  case  of  Sweeney 
V.  McLeod,  15  Or.  330  (15  Pac.  275).  Some  of  these 
settlers  spent  years  of  the  best  part  of  their  lives 
making  a  home  upon  the  land  which  they  lost,  and 
all  appear  to  have  been  making  an  honest  effort  to 
obtain  compensation  therefor  through  their  em- 
ployed attorney  working  openly  and  aboveboard/ and 
in  so  far  as  we  can  discover  in  perfectly  legitimate 
ways. 

6.  A  motion  for  nonsuit  is  a  demurrer  to  the  evi- 
dence and  admits  the  truth  of  the  evidence  and  every 
reasonable  inference  of  fact  which  the  jury  may  in- 
fer from  it,  and,  if  different  conclusions  can  be 
drawn  from  the  facts,  the  case  should  be  left  with 
thi3  jury:  Jackson  v.  Sumpter  Valley  R.  Co.,  50  Or. 
464  (93  Pac.  356) ;  Peabody  v.  Oregon  R.  d  N.  Co.,  21 
Or.  12i,  136  (26  Pac.  1053,  12  L.  R.  A.  823) ;  Brown 
V.  Oregon  Lumber  Co.,  24  Or.  317  (33  Pac.  557); 
Barr  v.  Rader,  33  Or.  376  (54  Pac.  210) ;  Perkins  v. 
MoCtdlough,  36  Or.  147  (59  Pac.  182) ;  Watts  v.  Spo- 
kane,  P.  &  8.  Ry.  Co.,  88  Or.  192  (171  Pac.  901). 

It  was  conceded  upon  the  reargument,  by  counsel 
for  plaintiff,  that  he  was  bound  by  the  provision  for 
a  commission  of  5  per  cent  on  the  amount  allowed 
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by  the  act  of  Congress.  The  testimony  upon  the 
issues  was  sufficient  to  carry  the  case  to  the  jury  and 
the  trial  court  erred  in  granting  the  nonsuit. 
.  It  follows  that  the  judgment  of  the  lower  court 
must  be  reversed  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  deemed  necessary,  not 
inconsistent  herewith.  .  It  is  so  ordered. 

Bevebsed  and  Remanded. 

BENNETT,  J.,  Dissenting.— This  is  an  action 
brought  by  the  plaintiff,  an  attorney  at  Washington, 
D.  C,  to  recover  a  contingent  fee  of  20  per  cent  of 
the  amount  of  a  claim  allowed  by  Congress  to  the 
defendant. 

The  defendant's  claim  against  the  government 
arose  out  of  an  overlap  between  the  grant  of  land 
to  the  Northern  Pacific  Railroad  (forfeited)  and  the 
grant  to  the  State  of  Oregon,  afterward  transferred 
to  The  Dalles  Military  Boad  Company,  for  the  con- 
struction of  a  wagon-road  from  The  Dalles  to  Can- 
yon City,  Oregon. 

The  grant  to  the  Northern  Pacific  Bailroad  for  a 
branch  line  down  the  Columbia  Biver  to  Portland, 
was  made  in  1864,  and  gave  the  Northern  Pacific 
Company  the  alternate  or  odd  section  for  40  miles 
on  each  side  of  the  proposed  road. 

Three  years  afterward,  in  1867,  Congress  made 
another  grant  to  the  State  of  Oregon,  which  was 
afterward  transferred  to  The  Dalles  Military  Boad 
Company,  of  a  strip  three  sections  in  width  on  each 
side  of  a  proposed  wagon  road  where  the  land  ''had 
not  been  otherwise  disposed  of.*^ 

The  lands  in  question,  and  out  of  which  Barzee's 
claim  arose,  were  within  the  limits  of  both  grants. 

These  lands  were  at  one  time  withdrawn  from  set- 
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tlement  by  the  government,  as  part  of  the  Northern 
Pacific  land  grant.  The  branch  line  down  the  Colum- 
bia River,  however,  was  neVer  constructed.  On  Sep- 
tember 29,  1890,  Congress  forfeited  the  same  and 
the  lands  covered  thereby  were  restored  to  entry. 

The  Land  Department  took  the  view  that  the  lands 
within  the  overlap  were  *' disposed  of'*  by  the  grant 
to  the  Northern  Pacific  Railroad,  and  therefore  did 
not  pass  to  The  Dalles  Military  Road  Company, 
under  its  later  grant,  and  that,  when  the  Northern 
Pacific  grant  was  forfeited,  these  lands  became  sub- 
ject to  entry  under  the  homestead  and  other  laws. 

This  position  was  contested  by  the  successors  of 
The  Dalles  Military  Road  Company,  who  claimed 
that  no  rights  had  vested  in  the  Northern  Pacific 
Railroad  Company  at  the  time  of  their  grant  in  1867, 
and  that  they  therefore  took  the  same.  There  was  a 
long-continued  'litigation  in  relation  to  the  matter, 
which  finally  reached  the  Supreme  Court  of  the 
United  States.  While  this  suit  was  pending  settlers 
were  filing  upon  the  lands  in  the  United  States  land 
office,  and  their  filings  were  being  accepted  by  the 
government. 

Finally,  in  the  case  of  Wilcox  v.  Eastern  Oregon 
Land  Co.,  176  U.  S.  50  (44  L.  Ed.  368,  20  Sup. 
Ct.  Rep.  269,  see,  also,  Rose's  U.  S.  Notes),  sub- 
mitted November  15,  1897,  but  not  decided  until 
January  8,  1900,  the  Supreme  Court  held  that 
the  map  of  the  general  line  of  the  Northern 
Pacific  Railroad  Company  which  had  been  filed  with 
the  department  in  1865,  did  not  amount  to  a  definite 
location,  and  that,  therefore,  the  land  was  still  sub- 
ject to  disposition  by  the  government  at  the  time  of 
the  grant  to  the  State  of  Oregon  in  1867,  and  passed 
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by  said  grant  to  the  State  of  Oregon  and  afterward 
tq  the  Military  Boad  Company  and  its  successors. 

In  the  meantime,  Barzee  and  many  other  settlers 
had  settled  uppn  their  respective  tracts  and  improved 
the  same. 

After  their  filings  were  canceled,  they  made  the 
claim  that  the  government  shonl<J  reimburse  them 
for  these  improvements.  In  1904  Congress  ordered 
an  investigation  of  these  claims,  and  T.  B.  Neuhausen, 
an  agent  of  the  government,  was  sent  out  by  the  de- 
partment to  make  such  investigation.  He  made  a 
careful  and  detailed  investigation  and  filed  his  re- 
port about  October  15,  1904,  showing  the  details  of 
each  man's  claim  and  the  value  of  the  improvements 
placed  upon  the  land. 

Up  to  this  time  the  plaintiflf  does  not  claim  to  have 
had  anything  to  do  with  the  matter. 

However,  in  1908  or  1909,  he  claims  to  have  made 
a  written  contract  with  these  settlers,  including  the 
defendant  Barzee. 

The  contract,  as  claimed  by  the  plaintiflf,  was  sub- 
stantially as  follows: 

**The  said  party  of  the  first  part  hereby  employs 
the  said  party  of  the  second  part  to  prosecute  before 
the  Interior  Department,  the  Congress  of  the  United 
States,  and  if  necessary,  the  United  States  Court  of 
Claims,  his  claim  against  the  Government  for  dam- 
ages to  him  by  reason  of  the  annulment  or  cancella- 
tion of  his  patent  issued  by  the  Government,  cover- 
ing certain  land  in  the  state  of  Oregon,  including 
damages  by  reason  of  the  loss  of  the  land  and  the 
loss  of  the  improvements.  In  consideration  for  the 
said  second  party's  professional  services  on  this 
claim,  the  first  party  agrees  to  pay  said  second  party 
the  sum  of  twenty  per  cent  (20%)  of  the  amount  re- 
covered from  the  Government.  Said  sum  to  be  due 
and  payable  within  thirty  days  after  the  first  party 
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receives  warrant  or  draft  from  the  Government 
covering  the  amount  allowed  him  by  Congress  or  the 
Court  of  Claims. 

**The  second  party  hereby  contracts  and  agrees 
to  prosecute  said  claim  before  Congress,  and,  if 
necessary,  the  Court  of  Claims,  promptly  and  dili- 
gently, and  with  all  reasonable  expedition,  and  with- 
out further  compensation  than  the  amount  specified 
to  be  paid  him  in  the  first  section  of  this  agreement, 
after  the  allowance  of  said  claim  and  the  issue  of 
the  warrant  or  draft  to  the  first  party/* 

The  terms  of  this  contract  were  clearly  broad 
enough  to  cover  either  legitimate  or  illegitimate  and 
lobbying  services. 

Thereafter  the  plaintiff  continued  to  perform  ser- 
vices in  the  matter  of  expediting  these  claims  be- 
fore the  different  Congresses.  Numerous  bills  were 
introduced  and  some  of  them  passed  the  House  and 
some  passed  the  Senate,  but  none  of  them  passed 
both  houses  and  became  laws  until  the  64th  Congress 
in  1916. 

Mr.  Sinnott,  whose  home  was  in  the  immediate 
vicinity  of  these  lands,  became  a  member  of  that 
Congress  and  succeeded  in  obtaining  the  passage  of 
a  bill  recompensing  some  of  these  settlers,  including 
the  defendant,  in  a  sum  amounting  in  the  aggregate 
to  about  $90,000.  This  act  of  Congress  contained 
the  following  provision: 

** Provided;  that  no  agent,  attorney,  firm  of  attor- 
neys, or  any  person  engaged  heretofore  or  hereafter 
in  preparing,  presenting  or  prosecuting  this  claim 
•  *  shall  receive  or  retain  for  *  •  prosecuting  such 
claim,  or  for  any  act  whatsoever  in  connection  there- 
with, an  amount  greater  than  five  per  cent  of  the 
amount  allowed  under  this  bill,  to  the  person  for 
whom  he  has  acted  as  such  agent  or  attorney*':  64 
Congress^  Vol.  39,  p.  1355. 
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The  services,  which  plaintiff  claims  to  have  per- 
formed under  the  contract,  were  largely  in  the  nature 
of  personal  solicitation  of  individual  congressmen,  and 
the  organizing  of  influence  and"  pressure  to  be  brought 
to  bear  \ipon  them  in  order  to  induce  favorable  con- 
sideration of  the  measure  allowing  the  claim.  The 
plaintiff,  however,  claims  to  have  also  appeared^ 
before  committees  and  before  the  department  at  dif- 
ferent times  between  1908  and  1916  in  an  effort  to 
induce  favorable  consideration. 

The  cause  was  tried  before  the  court  and  a  jury, 
and  at  the  end  of  plaintiff's  case  the  defendant  moved 
for  a  nonsuit  and  dismissal,  on  the  ground  that  the 
contract  was  a  lobbying  contract,  and  that  the  ser- 
vices performed  for  the  plaintiff  thereunder,  accord- 
ing to  his  testimony,  were  lobbying  services,  for 
which  the  plaintiff  could  not  be  permitted  to  re- 
cover. The  court  granted  the  motion  for  a  nonsuit, 
and  from  the  order  granting  the  same  the  plaintiff 
appeals. 

The  sole  question  on  tl^is  appeal  is  whether  or  not, 
on  his  own  showing,  the  services  rendered  by  the 
plaintiff  under  the  contract,  or  a  portion  thereof, 
were  of  such  a  nature  as  to  render  the  contract  void, 
as  against  public  policy  and  prevent  the 'enforcement 
of  the  same. 

It  seems  to  be  entirely  settled  that  where  a  party 
contracts  for  a  contingent  fee  to  secure  the  passage 
of  a  measure  in  Congress,  or  any  legislative  body, 
and  in  pursuance  of  such  contract  attempts  to  secure 
its  passage  by  private  solicitation  of  individual  con- 
gressmen or  legislators,  or  by  bringing  influence  to 
bear  upon  them,  the  contract  is  rendered  void  and 
will  not  be  enforced  by  the  courts:  Sweeney  v.  Mo- 
Leod,  15  Or.  330  (15  Pac.  275) ;  Hyland  v.  Hassam 
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Paving  Co.,  74  Or.  1  (144  Pac.  1160,  Ann.  Cas. 
1916E,  941,  L.  R.  A.  1915C,  823) ;  Trist  v.  ChUd,  88 
U.  S.  (21  Wall.)  441  (22  L.  Ed.  623,  see,  also,  Rose's^ 
U.  S.  Notes) ;  Clipping er  v.  Hepbaugh,  5  Watts  &  S. 
(Pa.)  315  (40  Am.  Dec.  519);  Harris  v.  Roofs,  10 
Barb.  (N.  Y.)  489;  Rose  v.  Truax,  21  Barb.  (N.  Y.) 
361 ;  Marshall  v.  Baltimore  dk  0.  R.  JR.  Co.,  16  How. 
314  (14  L.  Ed.  953,  see,  also,  Rose's  U.  S.  Notes). 

In  Sweeney  v.  McLeod,  15  Or.  330  (15  Pac.  275), 
there  was  a  contract  for  services  before  the  legisla- 
ture. The  court  had  been  asked  by  the  defendant  to 
instruct  the  jury, 

**That  if  it  was  the  understanding  between  the 
plaintiff  and  defendants  that  plaintiff  should  attend 
at  the  session  of  the  legislature,  and  there  privately 
importune,  converse  with,  and  persuade  members  of 
the  legislature  in  the  interests  of  the  defendants, 
against  any  measures  pending  before  the  legislature, 
antagonistic  to  the  taking  of  salmon  fish,  by  means 
of  fish  wheels,  he  cannot  recover.** 

The  refusal  of  this  instruction  was  held  error  and 
Mr.  Justice  Stbahan,  delivering  the  opinion  of  the 
court,  said: 

'*A  person  may  without  doubt  be  employed  to  con- 
duct an  application  to  the  legislature  as  well  as  to 
conduct  a  suit  at  law,  and  may  contract  for  and  re- 
ceive pay  for  his  services  in  preparing  and  present- 
ing a  petition,  or  other  documents,  in  collecting  evi- 
dence, in  making  a  statement  or  exposition  of  facts, 
or  in  preparing  or  making  an  oral  or  written  argu- 
ment; provided  all  these  are  used,  or  designed  to  be 
used,  either  before  the  legislature  itself,  or  some 
conamittee  thereof  as  a  body;  but  he  cannot  with 
propriety  be  employed  to  exert  his  personal  influ- 
ence, whether  it  be  great  or  little,  with  individual 
members,  or  to  labor  privately  in  any  form  with 
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them   out    of   the   legislative   halls   in   favor    of  or 
against  any  fact*  or  subject  of  legislation. ' ' 

And  again,  quoting  from  Clippinger  v.  Hepbaughf 
5  Watts  &  S.  (Pa.)  315  (40  Am.  Dec.  519) : 

**It  matters  not  that  nothing  improper  was  done 
or  expected  to  be  done  by  the  plaintiff.  It  is  enough 
that  such  is  the  tendency  of  the  contract  that  it  is 
contrary  to  sound  morality  and  public  policy,  lead- 
ing necessarily,  in  the  hands  of  designing  and  cor- 
rupt men,  to  the  use  of  an  extraneous,  secret  influ- 
ence over  an  important  branch  of  the  government'* 

And  again: 

**When  there  is  a  single  contract,  and  the  services 
contracted  for  and  rendered  are  partially  those  of 
an  attorney,  and  partially  those  of  a  lobbyist,  and 
blended  together  as  part  and  parcel  of  a  single  em- 
ployment, the  entire  contract  is  vitiated.  That  which 
is  bad  destroys  that  which  is  good  and  they  perish 
together. ' ' 

This  opinion  is  squarely  in  point.  There,  as  here, 
the  lobbyist  was  working  to  further  the  honest  in- 
terests of  the  defendant  before  the  legislature,  and 
there  was  just  as  much  reason  to  believe  the  ulti- 
mate purpose  was  a  good  one,  there,  as  here;  and 
there,  as  here,  the  action  of  the  legislative  body  was 
favorable  to  the  claim  advocated.  The  only  differ- 
ence is,  here  the  claim  of  the  defendant  was  affirma- 
tive, and  there  it  was  negative.  There  can  be  no 
distinction  in  that  regard,  and  it  seems  perfectly 
clear  that  the  above  case  is  controlling,  unless  it  is 
to  be  overruled. 

In  Hyland  v.  Eassam  Paving  Co.^  74  Or.  1  (144 
Pac.  1160,  Ann.  Cas.  1916E,  941,  L.  E.  A.  1915C, 
823),  there  was  a  contract  to  pay  a  commission  of  3 
per  cent  on  all  contracts  secured  from  the  city  coun- 
cil of  the  City  of  Portlands    The  opinion  was  by  Mr, 
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Justice  Bamset,  who  collated  the  authorities  upon 
the  subject  at  great  length,  and  reached  the  conclu- 
sion that  the  contract  was  void,  although  the  con- 
tract did  not  call  for  any  improper  services  or 
private  solicitation,  and  there  seems  to  have  been  no 
evidence  that  there  was  anything  of  that  kind.  The 
court  quoted  with  approval  from  Weed  v.  Black,  9 
D.  a  (2  MacArthur)  268  (29  Am.  Eep.  618),  as  fol- 
lows: 

*'If  the  terms  of  the  contract  be  broad  enough  to 
cover  services  of  any  kind,  whether  secret  or  open, 
honest  or  dishonest,  the  law  pronounces  a  ban  upon 
the  paper  itself.  Nor  will  honest  services  substan- 
tially performed  sanctify  an  unlawful  contract.'' 

It  is  strongly  urged  on  behalf  of  the  plaintiff  and 
appellant,  that  the  same  rules  do  not  apply  to  pro- 
ceedings before  Congress,  as  before  a  city  council  or 
a  state  legislature,  but  there  does  not  seem  room  for 
any  such  a  distinction  and  none  seems  to  be  recog- 
nized by  the  authorities. 

Indeed,  in  the  case  of  Trist  v.  Child,  88  U.  S. 
(21  Wall.)  441  (22  L.  Ed.  623,  see,  also,  Eose's  U.  S. 
Notes),  already  cited  from  the  court  of  the  United 
States,  the  contract  was  almost  exactly  like  the  pres- 
ent one  and  was  for  services  in  the  matter  of  pre- 
senting a  claim  against  the  government,  growing  out 
of  a  treaty ;  and  the  matter  was  presented  before . 
Congress  in  much  the  same  way  as  was  the  claim  in 
this  case. 

The  court,  after  setting  forth  that  an  agreement 
for  purely  professional ,  services,  like  drawing  peti- 
tions and  appearing  publicly  before  committees, 
would  be  enforceable,  said: 

*'But  such  services  are  separated  by  a  broad  line 
of  demarcation  from  personal  solicitation,  and  the 
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other  means  and  appliances  which  the  correspond- 
ence shows  were  resorted  to  in  this  case.  There  is 
no  reason  to  believe  that  they  involved  anything  cor- 
rupt or  different  from  what  is  usually  practiced  by 
all  paid  lobbyists  in  the  prosecution  of  their  busi- 
ness. 

*  *  The  foundation  of  a  republic  is  the  virtue  of  its 
citizens.  They  are  at  once  sovereigns  and  subjects. 
As  the  foundation  is  undermined,  the  structure  is 
weakened.  When  it  is  destroyed  the  fabric  must 
fall.  Such  is  the  voice  of  universal  history.  I 
Mont.  Sp.  L.,  17.  The  theory  of  our  government  is, 
that  all  public  stations  are  trusts,  and  that  those 
clothed  with  them  are  to  be  animated  in  the  discharge 
of  their  duties  solely  by  considerations  of  right,  jus- 
tice and  the  public  good.  They  are  never  to  descend 
to  a  lower  plane.  But  there  is  a  correlative  duty 
resting  upon  the  citizen.  In  his  intercourse  with 
those  in  authority,  whether  executive  or  legislative, 
touching  the  performance  of  their  functions,  he  is 
bound  to  exhibit  truth,  frankness  and  integrity. 
Any  departure  from  the  line  of  rectitude  in  such 
cases,  is  not  only  bad  in  morals,  but  involves  a  pub- 
lic wrong.  *  • 

'*The  agreement  in  the  present  case  was  for  the 
sale  of  the  influence  and  exertions  of  the  lobby  agent 
to  bring  about  the  passage  of  a  law  for  the  payment 
of  a  private  claim,  without  reference  to  its  merits, 
by  means  which,  if  not  corrupt,  were  illegitimate, 
and  considered  in  connection  with  the  pecuniary  in- 
terest of  the  agent  at  stake,  contrary  to  the  plainest 
principles  of  public  policy.  No  one  has  a  right,  in 
such  circumstances,  to  put  himself  in  a  position  of 
temptation  to  do  what  is  regarded  as  so  pernicious 
in  its  character.  The  law  forbids  the  inchoate  step, 
and  puts  the  seal  of  its  reprobation  upon  the  under- 
taking. 

''If  any  of  the  great  corporations  of  the  country 
were  to  hire  adventurers  who  make  market  of  them- 
selves in  this  way,  to  procure  the  passage  of  a  gen- 
eral law  with  a  view  to  the  promotion  of  their  pri- 


May,  1920.]  Hebbick  v.  Babzsb.  381 

vate  interests,  the  moral  sense  of  every  right  minded 
man  would  instinctively  denounce  the  employer  and 
employed  as  steeped  in  corruption,  and  the  employ- 
ment as  infamous. 

**If  the  instances  were  numerous,  open  and  toler- 
ated, they  would  be  regarded  as  measuring  the  de- 
cay of  the  public  morals  and  the  degeneracy  of  the 
times.  No  prophetic  spirit  would  be  needed  to  fore- 
tell the  consequences  near  at  hand.  The  same  thing 
in  lesser  legislation,  if  not  so  prolific  of  alarming 
evils,  is  not  less  vicious  in  itself,  nor  less  to  bd  con- 
demned. The  vital  principle  of  both  is  the  same. 
The  evils  of  the  latter  are  of  sufficient  magnitude  to 
invite  the  most  serious  consideration.  The  prohibi- 
tion of  the  law  rests  upon  a  solid  foundation.  A 
private  bill  is  apt  to  attract  little  attention.  It  in- 
volves no  great  public  interest,  and  usually  fails  to 
excite  much  discussion.  Not  unfrequently  the  facts 
are  whispered  to  those  whose  duty  it  is  to  investi- 
gate, vouched  for  by  them,  and  the  passage  of  the 
measure  is  thus  secured.  If  the  agent  is  truthful, 
and  conceals  nothing,  all  is  well.  If  he  uses  nefari- 
ous means  with  success,*  the  spring  head  and  the 
stream  of  legislation  are  polluted.  To  legalize  the 
traffic  of  such  service,  would  open  a  door  at  which 
fraud  and  falsehood  would  not  fail  to  enter,  and 
make  themselves  felt  at  every  accessible  point.  It 
would  invite  their  presence  and  offer  them  a  pre- 
mium. If  the  tempted  agent  be  corrupt  himself,  and 
disposed  to  corrupt  others,  the  transition  requires 
but  a  single  step.  He  has  the  means  in  his  hands, 
with  every  facility  and  a  str6ng  incentive  to  use 
them.  The  widespread  suspicion  which  prevails,  and 
charges  openly  made  and  hardly  denied,  lead  to  the 
conclusion  that  such  events  are  not  of  rare  occur- 
rence. Where  the  avarice  of  the  agent  is  inflamed 
by  the  hope  of  a  reward  contingent  upon  success, 
and  to  be  graduated  by  a  percentage  upon  the 
amount  appropriated,  the  danger  of  tampering  in 
its  worst  form  is  greatly  increased* 
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**It  is  by  reason  of  these  things  that  the  law  is 
as  it  is  upon  the  subject.  It  will  not  allow  either 
party  to  be  led  into  temptation  where  the  thing  to 
be  guarded  against  is  so  deleterious  to  private 
morals  and  so  injurious  to  the  public  welfare.  In 
expressing  these  views,  we  follow  the  lead  of  reason 
and  authority. 

'*We  are  aware  of  no  case  in  English  or  American 
jurisprudence  like  the  one  here  under  consideration, 
where  the  agreement  has  not  been  adjudged  to  be 
illegal  and  void.  We  have  said  that  for  profes- 
sional services  in  this  connection  a  just  compensation 
may  be  recovered.  But  where  they  are  blended  and 
confused  with  those  which  are  forbidden,  the  whole 
is  a  unit  and  indivisible.  That  which  is  bad  de- 
stroys that  which  is  good,  and  they  perish  together. 
Services  of  the  latter  character,  gratuitously  ren- 
dered, are  not  unlawful.  The  absence  of  motive  to 
wrong  is  the  foundation  of  the  sanction.  The  ten- 
dency to  mischief,  if  not  wanting,  is  greatly  les- 
sened. The  taint  lies  in  the  stipulation  for  pay. 
Where  that  exists,  it  affects  fatally,  in  all  its  parts, 
the  entire  body  of  the  contract.  In  all  such  cases, 
potior  conditio  defendentis.  Where  there  is  turpi- 
tude, the  law  will  help  neither  party. 

*'The  elder  agent  in  this  case  is  represented  to 
have  been  a  lawyer  of  ability  and  high  character. 
The  appellee  is  said  to  be  equally  worthy.  This  can 
make  no  difference  as  to  the  legal  principles  we  have 
considered,  nor  in  their  application  to  the  case  in 
hand.    The  law  is  no  respecter  of  persons. '* 

It  seems  that  the  principles  of  law  announced  by 
this  court  in  the  Sweeney  case  are  not  only  sup- 
ported by  the  vast  weight  of  authority,  but  they  are 
salutary  and  should  be  upheld  and  enforced,  unless 
we  wish  to  weaken  the  protection  the  law  has  thrown 
around  legislative  bodies,  and  sanction  and  judicially 
approve  the  army  of  paid  lobbyists  around  our  legis- 
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lative  halls,  who  are  already  a  disgrace  and  a  men- 
ace to  our  institutions. 

It  will  be  a  sorry  day  for  our  government,  or  for 
any  democratic  government,  when  the  courts  encour- 
age^  the  employment  of  such  lobbyists  working  for  a 
contingent  recompense,  to  secure  favorable  action 
before  a  legislative  body,  by  private  personal  solici- 
tation of  the  individual  members,  and  bringing  to 
bear  the  pressure  of  organized  influence  upon  the 
legislators. 

It  will  be  noted  that,  in  nearly  all  the  cases  from 
which  we  have  quoted,  it  has  been  held,  that  if  part 
of  the  services  rendered  under  the  contract  were 
valid  and  legitimate,  as  by  the  appearance  before 
committees,  etc.,  and  part  of  them  were  illegitimate 
and  in  the  nature  of  personal  solicitation  and  influ- 
ence, then  -the  whole  contract  was  vitiated  and  the 
plaintiff  could  not  recover,  at  least  upon  the  con- 
tract. 

It  is  urged  that  the  dividing  line  between  what  is 
proper  and  what  is  improper,  should  be  drawn  be- 
tween ** influence',*  on  the  one  hand  and  *' persuasion*' 
on  the  other,  without  regard  to  the  privacy  or 
secrecy  of  the  so-called  persuasion.  It  seems  diffi- 
cult to  find  much  difference  between  influence  and 
persuasion.  The  dictionaries  give  them  as  synony- 
mous words.  To  influence  is  to  persuade  and  to 
persuade  is  to  influence.  Either  one  may  be  entirely 
honest  and  either  may  be  corrupt.  *' Influence'*  may 
be  derived  from  the  most  lofty  qualities,  and  money 
or  other  bribery,  is  sometimes  very  ** persuasive.** 
If  it  is  meant  by  the  supposed  distinction  that,  if 
the  efforts  of  the  lobbyist  are  corrupt  and  in  the 
nature  of  bribery,  then  it  is  *  influence,**  and,  if  hon- 
est, it  is  '^ persuasion/*  and  that  private  solicitation 
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for  a  contingent  fee  is  not  unlawful  unless  actually 
corrupt,  then  such  a  distinction  seems  to  find  no  sin- 
gle authority  to  support  it,  and  it  is  in  the  face  of 
the  opinion  in  the  Sweeney  case  in  which  it  is  said: 

**It  matters  not  that  nothing  improper  was  done 
or  expected  to  be  done  by  the  plaintiff. '* 

It  would  be  equally  in  the  face  of  Trist  v. 
Child,  88  U.  S.  (21  Wall.)  441  (22  L.  Ed.  623,  see, 
also,  Bose's  U.  S.  Notes),  in  the  Supreme  Court  of 
the  United  States,  where  it  is  said:  ' 

**The  elder  agent  in  this  case  is  represented  to 
have  been  a  lawyer  of  ability  and  high  character. 
'  The  appellee  (plaintiff)  is  said  to  be  equally  worthy. 
This  can  make  no  difference. '* 

Indeed,  all  the  authorities  unanimously  repudiate 
any  claim  that  there  must  be  any  actual  attempt  at 
corruption  to  make  a  lobbying  contract  void. 

If  proof  of  actual  corruption  and  dishonesty  were 
necessary  in  any  given  case,  the  rule  would  destroy 
itself.  The  mere  fact  that  the  solicitation  was  pri- 
vate and  individual  would  render  it  so.  If  the  legis- 
lator is  corrupted,  he  will  not  be  likely  to  disclose 
the  fact,  and  the  person  who  corrupted  him  will  be 
as  little  likely  to  do  so.  If  these  contracts  were 
recognized  and  enforced,  it  would  encourage  a  great 
horde  of  professional  lobbyists  to  hang  around  the 
halls  of  the  legislature  and  of  Congress,  to  bring 
influence  and  pressure  to  bear  upon  the  members 
whenever  large  money  interests  were  involved. 

The  rule  inhibiting  such  contracts  is  not  based 
upon  actual  corruption.  It  is  based  rather  upon  the 
opportunity  for  corruption;  the  temptation  to  cor- 
ruption; the  inducement  for  corruption.  It  rests  in 
its  insidious  character;  in  its  lack  of  publicity;  in^ 
the  opportunity  for  wrongdoing^  which  such  private 
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solicitation  of  the  paid  lobbyist  gives.  It  is  a  modi- 
fied form  of  the  protection  which  the  law  throws 
around  the  courts,  although  by  no  means  so  com- 
plete. 

It  would  not  be  tolerated  for  a  moment,  if  a  law- 
yer should  go  privately  to  a  judge,  and  solicit  thus  a 
favorable  decision,  or  privately  argue  his  case,  or 
arrange  with  a  great  number  of  clients  to  bring 
their  influence  and  the  influence  of  their  friends  to 
bear  upon  him,  or  to  organize  a  system  of  bombard- 
ing  him  with  private  letters. 

On  account  of  the  conditions  and  necessities  of  the 
case,  the  rule  is  not  entirely  so  strict  as  to  members 
of  a  legislative  body.  The  rule  is  relaxed,  but  some 
of  its  elements  still  remain.  Some  appeals  can  be 
made  to  members  of  a  legislative  body,  which  would 
not  be  tolerated  as  to  a  judge.  But  there  are  still 
some  things,  which  the  law  will  not  countenance  or 
approve  even  as  to  legislators.  Even  the  legislator 
is  not  always  fair  game  for  the  lobbyist. 

The  important  elements  in  determining  whether 
the  acts  of  a  paid  lobbyist  were  legal  are : 

1st.  Was  his  action  open  and  public — as  before 
Congress  or  a  committee — or  was  it  in  the  nature  of 
a  private  and  secret  solicitation  of  the  individual 
congressman? 

2d.  Was  he  acting  for  a  contingent  feet 

3d.  Did  he  attempt  to  organize  a  pressure  to  be 
brought  to  bear  upon  members  of  the  legislative 
body? 

If  any  of  these  exist,  it  puts  the  contract  in  the 
doubtful  class.  If  all  concur,  it  is  conclusive  against 
the  legality  of  the  transaction. 

It  is  true  that  it  has  been  held  by  the  United 
States  Supreme  Court  that  a  contingent  fee  is  not 
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always  conclusive^  against  a  lobbying  contract,  and 
that  such  a  contingent  fee  may  be  legal,  if  it  is  solely 
for  work  openly  performed  before  a  department  or 
a  committee.  But  all  the  courts,  including  that  high 
tribunal,  agree  that  the  contingent  character  of 
the  fee  has  an  important  bearing  in  deciding  whether 
a  contract  for  such  services  is  an  unlawful  lobbying 
contract  or  not:  Trist  v.  Child,  88  U.  S.  (21  Wall.) 
441  (22  L.  Ed.  623,  see,  also,  Rosens  U.  S.  Notes); 
Clippinger  v.  Hepbaugh,  5  Watts  &  S.  (Pa.)  315  (40 
Am.  Dec.  519) ;  Richardson  v.  Scotts  Bluff,  59  Neb.  400 
(81  N.  W.  309,  80  Am.  St.  Eep.  682,  48  L.  E.  A.  294) ; 
Bermudez  v.  Critchfield,  62  111.  App.  221.  The  fact  of  a 
large  contingent  fee  tends  to  enhance  the  temptation 
and  increase  the  danger,  and  is  therefore  one  ele- 
ment to  be  considered. 

The  only  remaining  question  is,  whether  or  not  all 
or  any  part  of  the  services  performed  by  the  plain- 
tiff, in  this  case  come  within  the  prohibited  category. 

In  Trist  v.  Child,  already  quoted  from,  the  ground 
upon  which  the  contract  was  held  void  was  a  letter 
written  by  the  attorney  to  his  client,  in  which  he 
said. 

'^Please  write  to  your  friends  to  write  to  any 
member  of  Congress.  Every  vote  tells,  and  a  sim- 
ple request  may  secure  a  vote,  he  not  caring  any- 
thing about  it.  Get  every  man  you  know  at  work. 
Even  if  he  knows  a  page,  for  a  page  often  gets  a 
vote. ' ' 

This  was  held  sufficient  to  show  that  the  contract 
was  a  lobbying  contract. 

In  the  case  at  bar  the  plaintiff,  according  to  his 
own  testimony,  was  trying  to  get  the  measure* 
through  by  personal  solicitation  of  individual  con- 
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gressmen,  and  by  bringmg  influenoe  to  bear  upon 
them.    He  says  in  one  place: 

**I  took  the  matter  np  with  Senators  Bourne, 
Chamberlain  and  Lane  of  Oregon,  with  Congressman 
ElUs,  Hawley  and  Sinnott  of  Oregon,  and  with  a  nunv- 
her  of  other  senators  and  congressmen  from  the 
different  states." 

At  another  place; 

"I  remember  especially  conferring  with  Senator 
Eittridge  of  South  Dakota  and  Congressmen  Burke 
and  Martin  of  South  Dakota,  all  of  them  from  my 
state,  and  all  of  them  influential  members  of  tiie 
national  legislature.'*         "" 

At  another  place: 

**When  Congressman  Sinnott  came  to  Washington 
I  conferred  with  him  about  relief  for  the  Sherman 
County  claimants,  and  both  previously  and  after- 
wards, urged  all  my  clients  to  write  him  and  get  his 
assistance,  so  I  believe  he  was  largely  stirred  to 
activity  by  this  correspondence  which  I  had  caused 
to  be  directed  to  him.*' 

At  still  another  place  he  says: 

"I  had  various  claimants  bombard  their  senators 
and  congressmen  with  letters  and  also  had  their 
friends  in  other  states  write  different  members  of 
Congress  who  might  be  of  a^sista/nce/' 

And  again,  at  another  place,  referring  to  Senators 
Lane  and  Chamberlain: 

"After  having  interviewed  them  jointly  on  that 
date  and  requested  them  to  use  their  best  efforts  in 
furthering  the  passage  of  the  relief  measure.*' 

Another  witness  called  by  plaintiff  testified: 

"Mr.  Herrick  got  in  touch  and  kept  in  touch  with 
every  person  whose  influence  he  deemed  might  be 
useful  in  securing  favorable  action  by  congress  on 
these  claims.'^ 
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If  all  this  did  not  constitute  "lobbying^'  and  the 
organization  and  exercise  of  * '  inJfluence '  *  npon  Con- 
gress, then  it  would  seem  that  we  shall  have  to  radi- 
cally change  the  accepted  meaning  of  the  words. 

In  short,  the  endeavors  in  this  case  seem  to  have 
been  of  exactly  the  same  nature  as  those  held  im- 
proper by  the  Supreme  Court  of  the  United  States 
in  Trist  v.  Child,  which  decision  has  never  been 
modified  or  even  doubted  and  is  still  the  law,  as  de- 
clared by  that  court. 

The  case  of  Nutt  v.  Knutt,  200  U.  S.  12  (50  L.  Ed. 
348,  26  Sup.  Ct.  Rep.  216,  see,  also,  Rose's  U.  S.  Notes), 
which  is  strongly  relied  upon  by  the  plaintiff,  does 
not  seem  to  relate  at  all  to  the  contention  here- 
There  the  question  of  the  validity  of  the  contract 
came  up  in  a  suit  in  equity,  and  the  court  below  had, 
of  course,  to  pass  upon  the  facts.  The  evidence  as 
to  whether  the  plaintiff  had  made  any  private  or 
personal  solicitations  of  individual  congressmen  was 
in  direct  conflict,  and  there  was  just  pne  witness  each 
way.  The  plaintiff  testified  that  he  had  made  no 
such  appeal,  and  the  defendant  testified  that  he  had. 
Under  these  conditions  the  Mississippi  court  held 
that  the  burden  to  show  such  lobbying  acts  was  upon 
the  defendant,  and  found  as  a  fact  that  the  burden 
had  not  been  sustained.  83  Miss.  365  (35  South.  686, 
102  Am.  St.  Rep.  452).  When  the  case  reached  the 
Supreme  Court  of  the  United  States,  it  simply  ac- 
cepted the  finding  of  fact  of  the  court  below,  with- 
out even  commenting  upon  the  law,  as  to  this  ques- 
tion, at  all. 

The  case  of  Stanton  v.  Emhrey,  cited  by  plaintiff 
from  93  U.  S.  549  (23  L.  Ed.  983,  see,  also,  Rose's 
U.  S.  Notes),  was  a  case  where  the  services  were 
performed   before    the    Treasury    Department,    and 
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there  was  no  evidence — not  even  a  claim — that  there 
was  any  private  solicitation  or  lobbying  of  any  kind. 

Neither  of  these  cases  modify  the  rule  established 
VBL^Trist  v.  ChUd  in  the  slightest,  but,  on  the  con- 
trary, both  cite  the  latter  case  with  entire  approval. 

The  quotation  from  6  E.  C,  L.,  §  137,  p.  731,  which 
appears  in  the  opinion  of  Mr.  Justice  Bean,  should, 
it  seems,  be  read  with  Section  138,  immediately  fol- 
lowing, which  is  as  follows: 

*'The  distinction  between  valid  and  invalid  con- 
tracts to  further  legislation,  appears  to  be  that  in 
the  former  the  services  or  the  result  thereof  ara 
used,  or  designed  to  be  used,  either  before  the  legis- 
lature itself  or  some  committee  thereof  as  a  body, 
while  in  the  latter  a  person  is  employed  to  exert  his 
personal  influence,  whether  great  or  little,  with  indi- 
vidual members,  or  to  labor  privately  in  any  form 
with  them,  out  of  the  legislative  halls,  in  favor  of  or 
against  any  act  or  subject  of  legislation.  There  are, 
it  is  true,  a  few  cases  holding  that  personal  solici- 
tation of  the  members  of  the  legislature  in  behalf  of 
a  pending  bill,  does  not  render  the  contract  of  em- 
ployment invalid  when  no  deception  has  been  prac- 
ticed, hut  these  cases  are  so  opposed  to  the  great 
weight  of  authority  that  they  cannot  he  considered 
as  changing  the  general  rule.  *  *  As  already  stated, 
public  policy  requires  that  such  a  contract  should  be 
held  void  though  there  is  no  actual  corruption  in  the 
particular  case.  Notwithstanding  the  fact  that  the 
contract  does  not  expressly  provide  for  personal 
solicitation,  it  will  be  declared  illegal  if  it  appears 
that  in  carrying  out  the  contract  it  is  necessary  to 
resort  to  '*  lobbying. ' '  It  is  enough  that  such  is  the 
tendency  of  the  contract.  *' 

It  is  apparent,  therefore,  that  in  order  to  uphold 
the  contract  in  this  particular  case,  and  declare  it 
valid  as  a  matter  of  law,  it  would  be  necessary  for 
us  to  overrule  the  decisions  of  this  court  in  Sweeney 
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V.  McLeod,  15  Or.  330  (15  Pac.  275),  and  Eyland^v. 
Hassam  Paving  Co.,  74  Or.  1  (144  Pac.  1160,  Ann, 
Cas.  1916E,  941,  L.  R.  A.  1915C,  823),  and  to  disre- 
gard the  opinion  of  the  Supreme  Court  of  the  United 
States  in  the  Trist  case;  and  the  overwhelming 
weight  of  authority,  as  collated  by  this  court  in  the 
Hyland  case,  and  by  the  author  of  Ruling  Case  Law 
as  quoted. 

It  may  be  that  the  question  as  to  whether  the  ser- 
vices were  in  the  nature  of  influence  and  private  per- 
sonal solicitation  was  one  of  fact  for  the  jury,  and 
in  this  view  the  case  should  be  sent  back  to  be  sub- 
mitted to  a  jury,  under  proper  instructions;  but  I 
cannot  agree  that  we  should  hold  as  a  matter  of  law 
that  the  personal  solicitation  in  this  case  was  not 
lobbying,  or  that  we  should  in  any  way  repudiate 
the  doctrine  so  carefully  declared  by  this  court  in 
Sweeney  v.  McLeod,  15  Or.  330  (15  Pac.  275). 
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(190  Pac.  155.) 

Tmsts— Oral  Agreement  to  Hold  Land  Subject  to  ConTeyanoe  Whmi 
Directed  Held  Void. 

1.  Where  land  was  conveyed  in  trust  for  a  woman  under  an  agree- 
ment that  the  trustee  should  convey  to  her  or  as.  directed  by  her,  and 
she  orally  directed  the  trustee  to  convey  to  her  daughters,  the  power 
thereby  given  the  trustee  was  void  under  the  statute  of  frauds  (Sec- 
tions 804,  7398,  li.  O.  L.),  as  the  trust  was  for  her  benefit,  and  no 
trust  could  be  created  by  parol  for  the  benefit  of  the  daughters. 

Tnutfr— When  Testamentary  in  Character,  Oonld  not  be  Executed 
After  Death  of  Donor. 

2.  Where  a  woman  for  whose  benefit  land  was  conveyed  in  trust, 
under  an  agreement  that  the  trustee  should  convey  to  her  or  as 
directed  by  her,  directed  the  trustee  to  convey  to  her  daughters,  and 
the  attempted  trust  in  favor  of  the  daughters  was  testamentary  in 
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character,  it  could  not  be  executed  after  her  death,  and  the  trustee's 
conveyance  pursuant  to  such  direction  ^ter  her  death  was  void. 

Ustotes— "Estate  In  Fee"  Defined. 

3.  An  "estate  in  fee"  is  every  estate  which  is  not  for  life,  for 
years  or  at  will. 

Onrtesy— Exists  in  Equitable  Estate  Notwithstanding  statute;  <Tee." 

4.  Section  7315,  L.  O.  L.,  as  amended  by  Laws  of  1917,  page  687. 
giving  vtidowers  the  right  as  tenants  by  the  curtesy  to  the  use  for 
fife  of  One  half  of  the  lands  of  their  wives,  provided  that  any 'man 
entitled  to  curtesy  may  elect  in  lieu  thereof  to  take  the  undivided 
third  part  of  his  wife's  land  in  his  individual  right  in  "fee,"  does  not 
abolish  the  right  of  curtesy  in  equitable  estates  as  previously  existing, 
as  the  word  "fee"  is  used  as  meaning  simply  an  estate  of  inheritance. 

Onrtesy— Depends  on  Cliaracter  of  Wife's  Titla 

5.  A  husband's  right  to  curtesy  depends  on  the  character  of  the 
estate  whicli  the  wife  had  in  her  lifetime,  and  not  on  the  estate  which 
her  beirs  would  take  by  descent  or  the  source  of  her  title. 

Curtesy— Husband  not  Barred  by  Conveyance  in  Tmst  for  Wife. 

6.  Where  husband  and  wife  conveyed  land  in  trust  for  the  wife, 
and  the  wife  died  intestate  as  to  such  land,  the  husband  was  not 
barred  by  such  conveyance  of  his  right  of  curtesy  in  the  land. 

Curtesy — ^Dower — Contracts  Between  Husband  and  Wife  are  Void. 

7.  Husband  and  wife  cannot  contract  with  each  other  regarding 
any  estate  growing  out  of  the  marriage  relation,  and  conveyances 
between  them  intended  to  cut  off  or  reHnquish  curtesy  or  dower  are 
▼oid. 

From  Tillamook:  Gbobgb  E.  Bagley,  Judge. 

Department  2. 

Plaintiffs  instituted  this  suit  to  obtain  a  decree 
declaring  plaintiff  Marion  T.  Chance  entitled  to  cur- 
tesy in  certain  land  described  in  the  complaint,  and 
that  subject  to  such  right  plaintiff  Addie  Schmelzer 
be  declared  to  be  the  owner  in  fee  of  an  undivided 
one-fouri;h  interest  in  the  land  as  one  of  the  four 
heirs  of  Laura  I.  Chance,  deceased,  the  other  heirs 
being  defendants  Rachel  Weston,  Myra  Goeres  and 
Georgia  Tinnerstett. 

Plaintiff  Marion  T.  Chance,  appeals  from  that 
part  of  the  decree  denying  his  right  of  curtesy.  The 
defendants  filed  a  cross-appeal  from  the  part  of  the 
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decree  canceling  the  deed  from  the  defendant  Tilla- 
mook County  Bank  to  the  above  last-named  defend- 
ants, and  declaring  plaintiff  Addie  Schmelzer  en- 
titled to  a  one-fourth  interest  in  the  land. 

The  decree  was  rendered  by  the  Circuit  Court  on 
the  pleadings,  which  show,  in  substance,  the  follow- 
ing facts:  On  March  7,  1918,  plaintiff  Marlon  T. 
Chance  and  Laura  I.  Chance,  now  deceased,  were 
husband  and  wife,  and  together  conveyed  by  war- 
ranty deed  to  the  defendant  Tillamook  County  Bank, 
a  corporation,  the  tract  of  land  in  suit.  On  the 
same  date  the  grantors  delivered  with  the  deed  the 
following  written  instructions  to  the  defendant  bank: 

''To  the  Tillamook  County  Bank: 

**The  undersigned  are  this  day  executing  and  de- 
livering to  you  a  warranty  deed  conveying'  the  fol- 
lowing described  real  property,  situated  in  Tillamook 
County,  Oregon,  to  wit:  [Here  follows  description  of 
real  property.] 

**This  conveyance  is  being  made  without  any 
actual  consideration,  and  with  the  understanding  and 
agreement  that  the  legal  title  thereto  is  to  be  held 
by  you  in  trust  for  Laura  I.  Chance,  and  that  you 
shall  convey  the  legal  title  to  the  said  property  to 
the  said  Laura  L  Chance,  or  as  directed  by  her,  at 
any  time  when  she  shall  request  you  so  to  do;  all 
necessary,  expenses  to  be  paid  by  her.  Dated  this 
March  7,  1918. 

''Marion  T.  Chance, 
*' Laura  L  Chance." 

On  the  same  day  the  Tillamook  County  Bank  in 
writing  acknowledged  the  receipt  of  the  conveyance, 
and  declared  that  the  legal  title  was  to  be  held  by  it 
in  trust,  and  conveyed  in  accordance  with  the  provi- 
sions of  the  foregoing  declaration. 

It  is  alleged  in  the  answer,  in  effect,  that  the  con- 
veyance was  executed  in  the  settlement  of  property 
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rights  between  the  husband  and  wife  in  contempla- 
tion of  divorce  proceedings  by  Laura  I.  Chance,  and 
that  certain  other  personal  property  was  transferred 
to  plaintiff  Marion  T.  Chance.  No  divorce  suit  was 
ever  instituted. 

On  August  20,  1918,  Laura  L  Chance  died.  The 
defendant  bank  stijil  held  the  legal  title  to  the  land 
in  question  in  trust  for  the  use  and  benefit  of  Laura 
L  Chance,  the  deed  therefor  having  been  placed  of 
record  immediately  after  its  delivery.  The  bank, 
however,  asserted  that  Laura  L  Chance  had  given  it 
oral  instructions,  about  ten  days  before  her  death, 
to  convey  the  land  to  three  of  her  daughters,  namely, 
defendants  Rachel  Weston,  Myra  Goeres,  and 
Georgia  Tinnerstett. 

On  August  30,  1918,  the  defendant  bank  conveyed 
the  land  to  the  above-named  three  daughters  of  the 
deceased,  the  deed  being  duly  recorded.  Laura  I. 
Chance,  deceased,  although  making  a  will,  died  intes- 
tate as  to  the  land  which  was  not  mentioned  in  the 
will.  Therefore  the  land  descends  to  the  heirs  at 
law  of  the  deceased.  Prior  to  her  death  she  made 
no  disposition  of  the  real  property  by  any  writing. 

On  the  date  of  the  deed  to  the  bank  Mr.  and  Mrs. 
Chance  executed  an  agreement,  dividing  their  per- 
sonal property,  she  giving  her  interest  in  certain 
personal  property  on  the  farm  to  him,  and  he  giving 
his  interest  in  certain  personal  property  thereon  to 
her.  It  is  recited  in*  the  agreement  that  the  farm  and 
personal  property  were  then  leased  for  a  term  end- 
ing January  1,  1919.  It  was  agreed  that  the  rent  of 
the  real  and  personal  property  should  be  equally 
divided  between  them  until  the  end  of  the  term  of  the 
lease.    It  was  further  agreed  thereby  that  the  con- 
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tract  and  conveyance  constituted  a  full  settlement  of 
all  property  rights  between  the  parties.    Modified. 

For  appellant,  Marion  T.  Chance,  there  was  a 
brief  with  oral  arguments  by  Messrs.  Johnson  S 
Hcmdley. 

For  respondents  and  cross-appellants  there  was  a 
brief  over  the  names  of  Mr.  H.  T.  Botts  and  Mr. 
Geo.  P.  Winslow,  with  an  oral  argument  by  Mr. 
Botts. 

BEAN,  J. — The  trial  court  concluded  that  the  con- 
veyance from  the  Tillamook  County  Bank  on  August 
30,  1918,  to  defendants  Rachel  Weston,  Myra  Goeres, 
and  Georgia  Tinnerstett  was  not  effective  to  invest 
the  title  to  the  real  property  in  the  grantees  named 
therein,  because  the  conveyance  was  not  executed 
and  delivered  prior  to  the  death  of  Laura  I.  Chance, 
and  the  authority  of  the  defendant  Tillamook  County 
Bank  to  execute  such  conveyance  to  said  grantees 
ceased  upon  the  death  of  Laura  I.  Chance;  and  that 
said  conveyance  should  be  canceled  of  record.  The 
appeal  of  the  defendants  from  this  portion  of  the 
decree  raises  the  first  question  for  determination. 

It  is  the  contention  of  the  defendants  that,  when 
the  Tillamook  County  Bank,  the  trustee,  received 
oral  instructions  from  Laura  L  Chance  on  August 
10,  1918,  to  convey  the  land  to  Mrs.  Chance's  three 
daughters  above  named,  the  bank,  as  trustee,  was 
bound  by  the  trust  agreement  to  convey  the  property 
according  to  Mrs.  Chance's  instructions,  and  the 
trustee  thereafter  held  the  property  in  trust  for  the 
grantees  named  by  Mrs.  Chance,  and  the  execution 
of  the  trust,  even  though  nonenforceable  by  the 
grantees,  cannot  be  questioned.    They  cite  and  rely 
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upon  the  case  of  Richmond  v.  Block,  36  Or.  590  (60 
Pac.  385).  That  was  a  case  where  a  husband  con- 
veyed land  by  absolute  deed  to  his  wife  on  the  verbal 
agreement  that  she  should  hold  it  in  trust  for  their 
children.  Her  conveyance  of  the  land  to  the  chil- 
dren was  upheld  as  against  her  creditors. 

The  death  of  Laura  I.  Chance  having  occurred 
before  the  conveyance  by  the  bank  to  her  three 
daughters,  there  was  nothing  at  the  time  of  her 
death  upon  which  this  new  alleged  trust  could  rest 
other  than  the  oral  instructions  of  Mrs.  Chance.  No 
other  power  was  given  to  the  defendant  bank  to  con- 
vey the  land.  Section  804,  L.  O.  L.,  provides  inter 
alia  that  no  trust  or  power  concerning  real  property 
can  be  created,  transferred,  or  declared  otherwise 
than  by  operation  of  law,  or  by  a  conveyance  or 
other  instrument  in  writing  subscribed  by  the  party 
creating,  transferring,  or  declaring  the  same,  or  by 
his  lawful  agent,  under  written  authority,  and  ex- 
ecuted with  such  formalities  as  are  required  by  law. 
Section  7398,  L.  0.  L.,  is  as  follows: 

"Every  grant  or  assignment  of  any  existing  trust 
in  lands,  goods  or  things  in  action,  unless  the  same 
shall  be  in  writing,  subscribed  by  the  party  making 
the  same,  or  by  his  agent,  lawfully  authorized  shall 
be  void.'' 

1,  2.  The  power,  if  any,  given  to  the  defendant 
bank  to  convey  the  real  estate  to  the  three  daughters 
was  given  by  parol,  and  was  void  under  the  statute 
of  frauds.  The  deed  executed  by  the  bank  to  three 
of  the  defendants  after  the  death  of  Laura  L  Chance 
was  executed  without  authority.  A  trust  in  real 
estate  cannot  be. created  by  parol:  De  Vol  v.  Citi- 
zens' Bank,  92  Or.  606  (179  Pac.  282,  181  Pac.  985) ; 
Itiggs  V.  AdUns,  95  Or.  414  (187  Pac.  303) ;  Dorow  v. 
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Dorm,  99  Cal.  311  (33  Pac.  929) ;  Cooper  v.  Thom^ 
ason,"  30  Or.  161  (45  Pac.  206);  Annis  v.  WUson,  15 
Colo.  236  (25  Pac.  304).  The  trust  created  by  the 
conveyance  to  the  bank  was  admittedly  for  the  ben- 
efit of  Laura  I.  Chance,  deceased,  and  no  trust  there- 
after could  be  created  by  parol  for  the  benefit  of 
the  defendants.  If  any  such  trust  was  attempted  by 
Laura  I.  Chance  during  her  lifetime,  the  same  was 
testamentary  in  character,  and  therefore  could  not 
have  been  executed  after  her  death:  Stone  v.  Ladd, 
40  Or.  606  (67  Pac.  413) ;  Rose  v.  Oliver,  32  Or.  447 
(52  Pac.  176) ;  Richardson  v.  Orth,  40  Or.  252  (66  Pac. 
925,  69  Pac.  455).  It  is  stated  in  1  Mechem  on  Agency 
(2  ed.),  section  652,  page  462: 

**It  is  therefore  the  general  rule  that  the  authority 
of  an  agent,  not  coupled  with  an  interest,  is  in- 
stantly terminated  by  the  death  of  the  principal, 
even  though  it  may  have  been  irrevocable  in  his  life- 
time; and  that  any  attempted  execution  of  the  au- 
thority after  that  event  is  not  binding  upon  the  heirs 
or  representatives  of  the  deceased  principal. '* 

That  part  of  the  decree  annulling  the  deed  from 
the  bank  is  affirmed. 

The  next  question  for  consideration  is  as  to  the 
right  of  curtesy  of  plaintiff  Marion  T.  Chance  in  the 
land.  It  is  contended  by  counsel  in  behalf  of  plain- 
tiff Marion  T.  Chance  that  he  is  entitled,  as  tenant 
by  the  curtesy,  to  the  use  during  his  natural  life  of 
one  half  of  the  land  described  in  the  complaint. 

It  is  contended  by  counsel  for  defendants  that 
Marion  T.  Chance  is  barred  from  aiiy  right  of  cur- 
tesy by  virtue  of  the  deed  executed  to  the  bank  and 
the  contract  of  settlement  of  property  rights  between 
him  and  his  wife.  Also  that  under  the  Statute  of 
1917,  he  is  not  entitled  to  curtesy  in  an  equitable 
estate  of  his  deceased  wife.    Section  7315,  L.  O.  L., 
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as  amended  by  Chapter  333,  General  Laws  of  Ore- 
gon 1917,  page  688,  reads  as  f oUowd : 

"The  widower  of  every  deceased  person  shall  be 
entitled,  as  tenant  by  the  curtesy,  to  the  use,  during 
his  natural  life,  of  one  half  of  all  the  lands  whereof 
his  wife  was  seised  of  an  estate  of  inheritance  at 
any  time  during  the  marriage,  although  such  hus- 
band and  wife  may  not  have  had  issue  bom  alive, 
unless  he  is  lawfully  barred  thereof.  {Provided, 
however,  that  any  man  entitled  to  curtesy,  may,  at 
his  election,  take  in  lieu  of  such  curtesy,  the  undi- 
vided third  part  in  his  individual  right  in  fee  of  the 
whole  of  the  land  whereof  the  wife  was  seised  of  an 
estate  of  inheritance  at  any  time  during  the  mar- 
riage, unless  he  is  lawfully  barred  thereof.  And 
provided,  further,  that  when  a  widower  shall  be  en- 
titled to  an  election  under  this  section,  he  shall  be 
deemed  to  have  elected  to  take  the  undivided  third 
of  such  lands  unless  within  one  year  after  the  death 
of  his  wife  he  shall  commence  proceedings  for*  the 
assignment  or  recovery  of  his  curtesy.)  Estates  by 
the  curtesy,  may  be  admeasured,  assigned  and  barred 
in  the  same  manner  that  dower  may  be  admeasured, 
signed  (assigned)  and, barred;  and,  as  far  as  prac- 
ticable, all  other  laws  of  this  State  applicable  to 
dower  shall  be  applicable  in  like  manner  and  with 
like  effect,  to  estates  by  the  curtesy.'* 

The  amendment  of  1917  added  that  portion  of  the 
section  above  quoted  which  is  included  in  paren- 
theses. 

It  was  held  by  the  trial  court  that  under  the 
amendment  of  1917,  "curtesy,  or  the  interest  of  the 
husband  in  the  lands  of  the  wife,  should  attach  only 
to  an  estate  of  inheritance  of  which  the  wife  was 
seised  at  any  time  during  marriage,  and  that  an  es- 
tate of  inheritance  as  so  used  would  include  only  fee 
simple  estates.'*  This  was  because  of  the  provi- 
sions that  the  widower  should  have  an  election  to. 


398  Chance  v.  Wbston.  [96  Or. 

take  an  undivided  one  third  of  such  lands  in  fee,  and 
there  could  be  no  fee  in  an  equitable  estate. 

The  main  reliance  of  defendants  is  upon  the  opin- 
ion in  Jenkins  v.  Hall,  26  Or.  79  (37  Pac.  62).  In 
that  case  the  husband  was  about  to  abandon  and  de- 
sert his  wife,  and,  in  consideration  of  her  joining 
witK  the  plaintiff  in  conveying  other  real  estate  be- 
longing to  him,  conveyed  the  land  to  her  by  deed 
which  contained  the  following  clause: 

''This  deed  is  made  by  the  party  of  the  first  part, 
and  accepted  by  the  said  party  of  the  second  part, 
in  compliance  with  a  mutual  contract  for  the  separa- 
tion and  segregation  of  the  lands,  properties,  and 
eflfects  of  and  belonging  to  the  said  parties,  or  either 
of  them,  so  that  the  same  may  be  hereafter  held  in 
severalty  by  each,  without  any  claim  thereon  by  the 
other;  and  the  said  party  of  the  first  part  hereby 
covenants  with  the  second  party,  her  heirs  and  as- 
signs, that  neither  he  nor  his  heirs,  executors  or 
administrators  shall  or  will,  at  any  time  in  the 
future,  make  or  claim  any  right,  title,  or  interest  of, 
in,  or  to  the  said  lands  or  premises  hereby  conveyed, 
or  any  part  thereof/' 

We  find  no  such  covenant  in  either  the  deed  ex- 
ecuted by  Marion  T.  Chance  and  wife,  nor  in  the 
contract  between  them  relating  to  the  personal  prop- 
erty. As  a  general  rule  the  husband  is  tenant  by 
the  curtesy  of  the  wife's  equitable  estates  of  inheri- 
tance as  well  as  her  legal  estates,  if  the  requisites 
exist  which  would  entitle  him  to  curtesy  in  the  lat- 
ter: 17  C.  J.,  p.  424,  §  26;  12  Cyc.  1010;  8  E.  C.  L., 
p.  396,  §  8 ;  Jackson  v.  Becktold  Printing  etc.  Co., 
86  Ark.  591  (112  S.  W.  161,  20  L.  B.  A.  (N.  S.)  454); 
Duga/n.  v.  Gittings,  3  Gill  (Md.),  138  (43  Am.  Dec 
306). 

Under  the  curtesy  statute  in  force  until  1907,  the 
courts  of  this  state  held  that  in  Oregon  the  right 
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of  cnrtesy  was  governed  by  precisely  the  same  rules 
as  at  common  law,  except  the  right  did  not  depend 
npon  the  birth  of  a  child  alive:  Fanium  v.  Loomis, 
2  Or.  29;  Whiteaker  v.  Vanschoiack,  5  Or.  113; 
Runycm  v.  Winstock,  55  Or.  202  (104  Pac.  417,  105 
Pac.  895) ;  Beam  v.  United  States,  162  Fed.  260  (89 
C.  C.  A.  240) ;  Parr  v.  United  States  (C.  C),  153 
Fed.  462.  In  1907  (Laws  1907,  p.  152)  the  statute 
was  amended  to  read  as  in  Section  7315,  L.  0.  L., 
before  the  amendment  of  1917.  In  1919  (Laws  1919, 
p.  622),  the  legislature  again  amended  Section  7315 
so  that  the  same  reads  as  it  did  before  the  amend- 
ment of  1917.  This  last  amendment  does  not  affect 
the  present  case. 

3.  An  estate  in  fee  is  every  estate  which  is  not  for 
life,  for  years,  or  at  will:  3  Words  &  Phrases,  2706, 
where  we  read: 

««  •  •  In  Modem  English  tenures  a  fee  signifies 
an  estate  of  inheritance  and  a  fee  simple  imports 
an  absolute  inheritance,  clear  of '  any  condition  or 
limitation  whatever,  and,  when  not.  disposed  of  by 
will,  descends  to  the  heirs  generally.  There  are  also 
limited  fees;  (1)  qualified  or  base  fees;  (2)  fees 
conditional  at  the  conmion  law." 

Fee  simple  is  defined  in  Bouvier^s  Law  Diction- 
ary as: 

"An  estate  of  inheritance.  Cole,  Litt.  1  b;  2  Black- 
stone  Comm.  106.  •  •  It  is  the  largest  possible 
estate  which  a  man  can  have,  being  an  absolute 
estate  in  perpetuity.  It  is  where  lands  are  given 
to  a  man  and  to  his  heirs  absolutely,  without  any 
end  or  limitation  put  to  the  estate :  Plowd.  557 ;  At- 
kinson, Conv.  183;  2  Sharswood,  Blackst.  Comm, 
106,'* 

The  terms  *'fee''  and  **fee  simple*'  are  often  used 
as  convertible  terms:  3  Words  &  Phrases,  2706;  12 
Adl  &  Eng.  Ency.  of  Law  (2  ed),  890, 
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4.  In  the  amendment  of  1917,  we  think  the  word 
*'fee"  taken  in  connection  with   the   whole   section 

• 

means  simply  an  estate  of  inheritance.  Otherwise 
it  would  contradict  the  former  portion  of  the  law 
declaring  a  widower  entitled  to  curtesy  or  one-half 
part  of  all  the  lands  whereof  his  wife  was  seised  of 
an  estate  of  inheritance. 

The  amendment  of  1917  does  not  indicate  a  legis- 
lative intent  to  change  the  character  of  the  title  of 
estates  to  which  the  right  of  curtesy  attaches.  Had 
the  legislature  intended  to  change  the  long-estab- 
lished rule  entitling  a  husband  to  curtesy  out  of  the 
wife's  equitable  estate  of  inheritance,  it  would  have 
been  very  easy  to  have  expressed  it  thus.  We  can- 
not believe  that  the  amendment  abolished  the  right 
of  curtesy  to  an  equitable  estate. 

5,  6.  The  next  question  is.  Was  the  plaintiff, 
Marion  T.  Chance,  barred  by  virtue  of  the  convey- 
ance executed  to  the  bank!  The  right  of  the  hus- 
band to  curtesy  depends  on  the  estate  which  the  wife 
had  in  the  property  in  her  lifetime  and  not  on  the 
estate  which  her  heirs  would  take  by  descent.  "It  is 
not  important  whence  or  by  what  means  the  wife 
acquired  her  title.  The  tests  to  be  applied  relate 
to  the  character  of  the  title,  and  not  to  its  source. 
Hence  the  right  of  curtesy  of  a  husband  exists, 
though  the  property  was  acquired  by  her  through  a 
conveyance  from  him  to  a  third  person  who  subse- 
quently conveyed  it  to  his  wife:  8  E.  C.  L.,  p.  395, 
§7.  It  is  also  stated  in  Section  8  thus:  **The  au- 
thorities are  practically  agreed  that  curtesy  may 
exist  in  lands  in  which  the  wife  has  an  equitable  es- 
tate of  inheritance  (citing  among  other  authorities, 
Ogden  v.  Ogden,  60  Ark.  70  (28  S,  W.  796,  46  Am. 
St  Bep.  151),  wherein  the  court  held  that  a  husband 
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was  entitled  to  curtesy  in  lands  conveyed  by  him  to 
his  wife,  such  a  conveyance  vesting  her  with  an 
equitable .  estate  only).  See,  also,  17  C.  J.,  p.  423, 
§  22.    In  8  R.  C.  L.,  p.  399,  Section  12,  we  read : 

'*  Wife's  Separate  Estate. — It  is  clear  that  at  com- 
mon law  it  was  not  competent  in  a  grant  to  a  woman 
of  an  estate  of  inheritance  to  exclude  her  husband 
from  his  right  of  curtesy,  and  the  fact  that  he  was 
not  entitled  to  receive  the  rents  and  profits  did  not 
defeat  his  right;  and  while  a  husband  is  entitled  to 
curtesy  in  the  equitable  separate  est^ate  of  his  wife, 
there  is  no  doubt  but  that  such  an  estate  may  be  so 
limited  as  to  give  a  wife  the  inheritance  and  at  the 
same  time  to  exclude  and  deprive  the  husbfind  of 
curtesy  by  words  clearly  denoting  that  intention.?' 

The  same  principle  is  stated  in  17  C.  J.,  page  424, 
Section  24;  and  page  425,  Section  27,  where  it  is 
declared  that  the  right  of  curtesy  is  favored  in  the 
law,  and  a  husband  will  not  be  excluded  from  rights 
in  property  'springing  from  the  marital  relation  ex- 
cept by  words  that  leave  n6  doubt  of  the  intention 
so  to  do,  nor  will  he  be  excluded  by  words  of  re- 
straint, limitation,  proviso,  or  condition;  and  it  has 
been  held  broadly  in  England  that  the  husband  can- 
not be  excluded  from  curtesy  in  the  wife's  separate 
estate. 

The  great  weight  of  authority  is  that  where  a 
husband  conveys  property  to  his  wife  in  such  man- 
ner that  it  becomes  a  part  of  her  separate  estate  he 
is  entitled  to  curtesy  therein  unless  an  intent  to  the 
contrary  clearly  appears :  8  R.  C.  L.,  p.  399,  §  11. 

7.  In  Oregon  neither  husband  nor  wife  can  con- 
tract with  the  other  regarding  any  estate  growing 
out  of  the  marriage  relation,  and  conveyances  be- 
tween married  persons  intended  to  cut  off  or  relin- 
quish such  estates  as  curtesy  or  dower  are  entirely 
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void:  Jenkins  v.  Hall,  26  Or.  79  (37  Pac.  62) ;  House 
V.  Fowle,  20  Or.  163  (25  Pac.  37^). 

A  contract  between  a  wife  and  her  husband  for 
the  elimination  by  him  of  his  curtesy  estate  in  her 
property,  the  right  to  which  is  given  by  Section  7315 
and  by  Section  7318,  as  amended  by  Chapter  331, 
Laws  of  1917,  which  provides  that:  '*A  married 
woman  may,  by  will,  dispose  of  any  real  estate  held 
in  her  own  right,  subject  to  any  rights  which  her 
husband  may  have  as  tenant  by  the  curtesy  or  his 
election  thereunder,'^  is  held  to  be  entirely  void  both 
at  law  and  in  equity  as  being  against .  the  public 
policy  of  the* state  of  Oregon:  McQrary  v.  Biggers, 
46  Or.  465  (81  Pac.  356,  114  Am.  St.  Rep.  882) ;  Pot- 
ter  V.  Potter,  43  Or.  149  (72  Pac.  702). 

Plaintiff  Marion  T.  Chance,  as  the  widower  of 
Laura  L  Chance,  deceased,  is  entitled  as  tenant  by 
the  curtesy  to  the  use  during  his  natural  life  of  one 
half  of  the  land  described  in  the  complaint.  The 
decree  of  the  lower  court  is  modified  accordingly. 
Neither  party  will  recover  costs  or  disbursements 
herein.  Modified. 

MgBbidB;  C.  J.|  and  Johns  and  Bennett,  JJ., 
concur. 
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Argued  at  Pendleton  May  4,  affirmed  June  1,  1920. 

HORN  V.  ELGIN  WAEEHOUSE  CO. 

p90  Pac.  151.) 

WitneflBes— In  Action  for  Breach  of  Warranty  of  Seed  Wheat,  Flalntilf 
can  he  Asked  on  Croes-ezamlnation  how  much  he  Paid. 

1.  In  an  action  for  breach  of  warranty  of  the  variety  of  seed 
wheat,  where  the  purchase  of  any  wheut  was  in  issue  under  the  plead- 
^9^1  plaintiff  can  be  cross-examined  as  to  how  much  he  paid  for  the 
wheat  in  question;  since  payment  of  the  purchase  price  is  an  element 
of  the  consummated  sale  of  the  wheat. 

Sales— Bridence  That  Vaxlety  of  Seed  S6ld  Wonld  have  Prodneed  Crop 
Next  Tear  Admissible  In  Mitigation. 

2.  In  an  action  for  breach  of  warranty  that  wheat  purchased  for 
seeding  was  a  spring  wheat,  whereas  in  fact  the  wheat  delivered  was 
a  winter  wheat,  evidence  that,  if  the  wheat  was  ol  the  variety  claimed 
by  plaintiff,  it  would  have  produced  a  crop  next  year,  was  admissible 
in  mitigation  of  damages  under  the  general  issue. 

Brldence— Admitting   Evidence    of   Ezpeilments   Bests   Largely   In 
Court's  Discretion. 

3.  In  an  action  for  breach  of  warranty  of  variety  of  wheat  sold 
as  seed  for  spring  planting,  defendant's  evidence  that  another  pur- 
chased and  planted  some  of  the  same  lot  of  wheat  and  it  produced 
no  crop  was  evidence  of  an  experiment,  the  admission  of  which  rested 
largely  in  the  discretion  of  the  trial  court  to  determine  whether  the 
conditions  of  the  experiment  were  similar  to  those  of  the  case  in  issue. 

ETldence— Ezdndlng  Plaintiff's  Evldeace  of  XTnsaccessfiil  Planting 
Held  Proper,  Though  Defendant  Showed  Successful  Planting. 

4.  In  an  action  for  breach  of  warranty  that  wheat  purchased  for 
seed  was  a  spring  wheat  variety,  evidence  that  plaintiff's  witness 
purchased  some  of  the  same  lot  of  wheat,  and  it  produced  no  crop, 
was  properly  excluded,  because  the  conditions  were  not  shown  to  be 
the  same;  though  defendant's  testimony  that  others  sowed  some  of 
the  wheat,  and  it  produced  a  crop  of  the  variety  specified^  was  ad- 
missible. 

Sales — ^Evidence  That  Defendant's  Foreman  Purchased  Wheat  for  An- 
other Held  Admissible  to  Show  Alleged  Agency. 

5.^  In  an  action  for  breach  of  warranty  of  wheat  sold  for  seed, 
where  defendants  alleged  that  they  sold  the  wheat  merely  as  agents 
for  a  disclosed  principal,  evidence  by  defendant's  foreman  that  he 
bought  the  wheat  for  the  account  of  the  alleged  principal  was  ad- 
missible. 

Trial— Submission  of  Special  Issues  Is  Discretionary. 

6.  Whether  particular  questions  of  fact  shall  be  submitted  to  the 
jury  for  their  finding  in  addition  to  the  general  verdict  is  within  the 
discretion  of  the  trial  court. 
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Trial--8a1}inls8lon  of  Special  Issaes  Held  not  Abuse  of  Discretion. 

7.  In  an  action  for  breach,  of  warranty  of  wheat  sold  for  seed, 
where  defendant  pleaded  a  eale  as  agent  for  a  disclosed  principal,  it 
was  not  an  abuse  of  the  trial  court's  discretion  to  submit  special  ques- 
tions whether  the  sale  was  made  as  agent  and  whether  the  agency  was 
disclosed  to  plaintiff. 

Trial— Ckneral  Verdict  Controls  Unleis  Qpecial  Finding  is  Inconsistent. 

8.  Under  Section  155,  L.  O.  L.,  providing  that  a  special  finding 
inconsistent  with  the  general  verdict  shall  control,  the  general  verdict 
must  prevail  unless  the  special  finding  is  inconsistent. 

Sales— EYldence  Held  not  to  Show  Express  Warranty  of  Variety  of 
Seed  Wheat. 

9.  In  an  action  for  breach  of  warranty  of  the  variety  of  wheat 
sold  for  seed,  plaintiff's  testimony  that  he  knew  defendant  was  not 
selling  the  wheat  as  seed  wheat  under  the  restrictions  of  law  held 
to  warrant  the  jury  in  finding  there  was  no  warranty  of  quality  or 
variety,  so  as  to  render  the  rule  of  caveat  emptor  applicable. 


Sales-— Warranty  of  Variety  of  Wlieat  Seed  Held  not  Implied  Wlier» 
Buyer  Iiuq»ected  it. 

10.  Where  wheat  was  sold  for  seed  without  any  express  warranty 
of  quality  or  variety,  and  the  buyer  had  opportunity  to  inspect  it 
before  he  purchased  it,  a  warranty  of  variety  cannot  be  implied, 
though  the  buyer  was  unable  to  de^rmine  the  variety  by  inspection, 
in  the  absence  of  showing  that  the  seller  knew  of  such  inability  or 
practiced  fraud  on  the  buyer. 

Sales— General  Verdict   for  Defendant  Sostalned,  Notwithstanding 
Finding  of  Undisclosed  Agency. 

11.  A  finding  by  the  jury  on  special  issues  that  defendant's  agency 
for  another  was  not  disclosed  to  plaintiff  does  not  warrant  judgment 
for  plaintiff,  notwithstanding  a  general  verdict  for  defendant,  where 
there  was  evidence  from  which  the  jury  could  find  that  there  was  no 
warranty  of  the  variety  of  seed  wheat  for  breitch  of  which  plaintiff 
brought  his  action. 

From  Union:  John  W.  Knowlbs,  Judge. 

In  Banc 

The  plaintiff,  engaged  in  farming  certain  described 
lands  in  Union  County,  says  in  substance  that  on  or 
about  the  — = —  day  of  April,  1919,  at  Elgin,  Oregon, 
he  ordered  of  the  defendant  five  sacks  of  Bed  ChafiE 
club  wheat,  a  spring  wheat  suitable  for  spring  seed- 
ing, to  be  used  as  seed  and  sown  for  the  purpose  of 
raising  a  crop  upon  said  premises  during  1919,  all 
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of  wUch  was  oommunicated  to  the  defendant.    He 
further  says: 

•'That  the  defendant  then  and  there  sold  and  de- 
livered to  the  plaintiff  five  sacks  of  wheat,  for  a 
valuable  consideration,  and  then  and  there,  as  part 
of  the  contract  of  sale,  represented  and  warranted 
the  same  to  be  of  the  variety  ordered,  viz.,  Bed 
Chaff  club  wheaf 

He  states  that  he  did  not  know  and  could  not  tell 
from  inspection  whether  it  was  that  kind  of  wheat 
or  some  other  variety,  but  confided  in  and  relied 
solely  upon  the  representations  and  warranty  of  the 
defendant  as  alleged.  He  goes  on  to  say  that,  rely- 
ing upon  the  representations  and  warranty  of  the 
defendant,  he  sowed  the  wheat  on  his  premises,  but 
in  truth  and  in  fact  the  grain  was  not  of  the  Bed 
Chaff  .club  variety,  but  was  a  winter  wheat,  by  reason 
of  which  it  did  not  produce  a  crop  during  the  sum- 
mer of  1919,  all  to  his  damage  in  the  sum  vof  $500. 

The  answer  consisted  solely  of  a  denial  of  the 
complaint,  except  the  statement  of  the  corporate 
character  of  the  defendant. 

At  the  trial,  the  defendant  claimed  that  the  wheat 
belonged  to  the  Kerr-Gifford  Company  and  that  it 
conducted  the  sale  solely  as  the  agent  of  that  con- 
cern, all  of  which  it  avers  was  disclosed  to  the  plain- 
tiff at  the  time.'  There  was  a  dispute  in  the  testi- 
mony on  that  subject.  The  court  submitted  to  the  jury 
two  special  interrogatories  in  relation  to  that  mat- 
ter. After  hearing  the  charge  of  the  court  at  the 
close  of  the  trial,  the  jury  retired  and  later  returned 
the  following  verdict: 

'^We,  the  jury  in  the  above  entitled  action,  find 

for  the  defendant. 

**J.  E.  Ebynolds,  Foreman. 
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**Q.  Did  thei  wheat  delivered  by  the  defendant 
company  to  the  plaintiff,  belong  to  the  defendant  or 
to  Kerr-Gifford  Company? 

*'A.  Kerr-Gifford  Company. 

**Q.  If  yon  find  that  the  wheat  belonged  to  the 
Kerr-Gifford  Company,  was  plaintiff  informed  at  the 
time  that  he  purchased  the  wheat  that  Kerr-Gifford 
Company  was  the  owner  thereof! 

*^A.  No. 

**J.  E.  Reynolds,  Foreman.** 

On  the  reception  of  this  verdict  the  plaintiff 
moved  the  court  for  judgment  in  his  favor  notwith- 
standing the  general  verdict,  and  that  the  plaintiff's 
damages  be  assessed.  This  motion  was  denied  and 
judgment  was  rendered  for  the  defendant.  The 
plaintiff  appeals.  Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  L.  Denham. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  R.  J.  Green. 

BURNETT,  J.— 1.  It  appears  that  the  court 
allowed  the  defendant  to  ask  the  plaintiff  on  cross- 
examination  how  much  he  paid  for  the  wheat  in 
question,  And  the  plaintiff  predicates  error  on  this 
matter.  An  issue  in  the  case  was  whether  or  not 
the  plaintiff  had  bought  the  wheat  at  all.  One  pos- 
sible element  of  a  consummated  sale  is  the  payment 
of  the  purchase  price.  Hence  it  was  legitimate 
cross-examination  of  him  on  that  sub/ject  to  ask  the 
question  as  stated. 

2.  The  plaintiff's  contention  was  to  the  effect  that 
the  wheat  actually  delivered  was  of  the  variety- called 
**  Forty-fold.  ^  ^  In  cross-examining  his  witnesses  the 
defendant    was     permitted    to    ask    them    whether 
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Forty-fold  would  not  have  lived  over  the  year  1919 
and  produced  a  crop  in  1920.  This  testimony  was 
admissible  in  mitigation  of  damages  under  the  gen- 
eral issue  as  tending  to  show  that  the  plaintiff's  loss 
was  not  total,  but  that  he  might  expect  belated  re- 
turns from  his  venture. 

There  was  testimony  to  the  effect  that  the  wheat 
in  question  was  grown  on  the  farm  of  Luther  Hind- 
man,  and  that  it  was  stored  in  the  defendant's  ware- 
house in  a  separate  pile  in  sacks.  The  plaintiff 
called  one  Smith  as  a  witness,  asked  him  if  he  sowed 
any  grain  *Hhis  spring,"  which  being  answered 
affirmatively,  this  question  was  propounded:  ^^Upon 
your  land — ^where  did  you  get  the  seed!"  The  de- 
fendant's objection  that  this  question  was  immate- 
rial was  sustained.  The  plaintiff  then  made  this 
offer  of  proof: 

'*I  want  to  know  where  he  got  the  wheat,  to  be 
followed  by  the  question  what  kind  of  wheat  it  was, 
expecting  to  prove  that  he  got  it  from  the  Elgin 
Warehouse  Company;  that  he  ordered  Red  Chaff 
clnb  wheat  and  sowed  it  as  such,  and  that  it 
sprouted  up  above  the  ground,  and  there  it  died — 
failing  to  produce  a  crop." 

On  the  other  hand,  in  support  of  its  case  the  de- 
fendant produced  the  testimony  of  witnesses  to  the 
effect  that  they  got  some  of  this  same  Hindman 
wheat  which  they  sowed  during  the  season  of  1919, 
and  that  it  produced  Red  Chaff  club  wheat. 

3.  All  these  matters  about  planting  wheat  were 
in  the  nature  of  proof  of  experiments  and,  as  stated 
by  Mr.  Justice  Lord  in  LeonQrvd  v.  Southern  Pacific 
Co.,  21  Or.  555  (28  Pac.  887,  15  L.  R.  A.  221) : 

''In  all  cases  of  this  sort,  very  much  must  neces- 
sarily be  left  to  the  discretion  of  the  trial  court;  but 
when  it  appears  that  the  experiment  or  demonstra- 
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tion  has  been  made  under  conditions  similar  to  those 
existing  in  the  case  at  issue^  its  discretion  ought  not 
to  be  interfered  .with. '^ 

4.  The  oflfer  made  by  th^  plaintiff  in  reference  to 
the  Smith  seeding  does  not  show  that  the  conditions 
•under  which  the  experiment  was  made  were  the  same 
as  those  affecting  the  planting  made  by  the  plaintiff. 
Necessarily  the  growth  of  seed  is  influenced  by  the 
nature  and  moisture  of  the  spil  and  climatic  condi- 
tions, as  well  as  by  cultivation.  In  the  offer  nothing 
is  stated  except  that  Smith  ordered  Red  Chaff  club 
wheat  from  the  defendant,  sowed  it  as  such  and 
failed  to  produce  a  crop.  All  other  ingredient  con- 
ditions are  omitted  from  the  proposal.  It  is  essen- 
tial to  its  admissibility  in  evidence  that  the  experi- 
ment relied  upon  be  substantially  similar  to  the  one 
in  issue.  At  first  blush,  one  would  say  that  the  court 
did  not  hold  the  scale  of  justice  at  an  even  balance 
in  refusing  the  plaintiff's  offer  of  proof  and  at  the 
same  time  allowing  the  defendant  to .  show  that  the 
same  kind  of  wheat  sown  by  other  parties  produced 
a  crop  of  Red  Chaff  wheat.  It  is  a  law  of 
nature  that  men  do  not  gather  grapes  of  thorns,  or 
figs  of  thistles.  Hence  when  it  appears  that  plant- 
ing the  wheat  obtained  from  the  defendant  produced 
Red  Chaff  club  wheat,  all  conditions  of  soil,  climate 
and  cultivation  are  merged  in  the  ultimate  result. 
The  court  was  well  within  its  discretion  in  allowing 
the  result  of  the  experiments  offered  in  proof  by 
the  defendant  and  in  excluding  the  negative  experi- 
ment offered  by  the  plaintiff.  The  former  savored 
of  demonstration  while  the  latter  did  not  show  that 
it  was  grounded  on  the  same  or  similar  conditions 
that  spelled  failure  for  the  plaintiff.  On  the  gen- 
eral subject  of  experiments,  reference  is  made  to 
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Kohlhagen  v.  Cardwell,  93  Or.  610  (184  Pac.  261), 
where  it-  is  discussed  by  Mr.  Justice  BbnKbtt. 

5.  Another  complaint  on  appeal  is: 

*^*That  the  court  erred  in  overruling  the  plaintiff's 
objection  to  the  question  propounded  by  the  defend- 
ant to  the  witness  Harlan  Huffman,  as  to  how  the 
warehouse  company  paid  Hindman  for  the  wheat  sold 
by  him  to  the  warehouse  company.^' 

Huffman  was  the  foreman  or  manager  of  the  de- 
fendant's warehouse.  The  object  of  his  testimony 
was  to  show  that  he  purchased  the  wheat  from  Hind- 
man  for  the  account  of  Kerr-Gifford  Company,  and 
it  was  permissible  for  him  to  narrate  the  manner 
in  which  the  purchase  was  made. 

6.  Finally,  the  plaintiff  complains  of  the  submis- 
sion by  the  court  of  special  interrogatories  to  the 
jury,  and  in  overruling  his  motion  for  judgment  in 
his  favor  on  the  special  verdict.  In  Herrlin  v. 
Broiun,  71  Or.  470  (142  Pac.  772),  it  is  said: 

'*  Submission  of  the  particidar  question  of  fact  to 
be  answered  by  the  jury  in  addition  to  their  general 
verdict  in  the  case  at  bar  was  a  matter  wholly  within 
the  discretion  of  the  trial  court,  and  will  not  be  re- 
viewed on  appeal":  citing  Swift  v.  Mulkey^  14  Or. 
59  (12  Pac  76) ;  Knahtla  v.  Oregon  Short  Line  R. 
Co.,  21  Or.  136  (27  Pac.  91) ;  WUd  v.  Oregon  Short 
Line  R.  Co.,  21  Or.  159  (27  Pac.  954);  White  v. 
White,  34  Or.  141  (50  Pac.  801,  55  Pac.  645) ;  Palmer 
V.  Portland  R.  L.  &  P.  Co.,  62  Or.  539  (125  Pac. 
840). 

7.  It  was  admissible  under  the  general  issue  to 
show  that  the  transaction  occurred  between  the 
plaintiff  and  the  Kerr-Gifford  Company,  operating 
through  the  defendant  as  the  known  agent  of  that 
concern.  If  true,  this  would  refute  the  charge  of 
the  plaintiff  that  he  dealt  directly  with  the  defend- 
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ant  as  a  principal  party.  Apropos  of  that  issue  it 
was  competent  to  prove  that  the  wheat  was  the  prop- 
erty of  Kerr-Gifford  Company.  It  was  equally 
appropriate  to  determine  whether  or  not  the  agency 
of  the  defendant  was  disclosed  to  the  plaintiflF.  The 
interrogatories  were  proper  on  that  issue,  and  we 
cannot  say  that  the  trial  judge  abused  his  discretion 
in  calling  for  a  special  verdict  on  that  branch  of  the 
case.  From  the  special  verdict  all  that  can  be  de- 
duced is  that  the  agency  of  the  defendant  was  not 
disclosed  to  the  plaintiff  at  the  time  of  the  transac- 
tion. 

8.  It  is  said  in  Section  155,  L.  0.  L. : 

*'When  a  special  finding  of  facts  shall  be  incon- 
sistent with  the  general  verdict,  the  former  shall 
control  the  latter  and  the  court  shall  give  judgment 
accordingly. '* 

The  plain  import  of  this  section  is  that  the  gen- 
eral verdict  must  prevail  unless  the  special  finding 
of  fact  shall  be  iaconsistent  therewith.  The  jury 
might  well  have  found  in  this  case,  as  indicated  by 
its  special  verdict,  that  the  defendant  dealt  with  the 
wheat  in  question  as  its  own  without  revealing  to 
the  plaintiff  that  the  property  was  that  of  another; 
and,  notwithstanding  all  this,  might  have  found  that 
the  defendant  made  no  warranty  respecting  the 
variety  of  the  wheat  or  its  fitness  for  seed. 

9.  On  this  branch  of  the  case  we  here  insert  an  ex- 
tract from  the  plaintiff's  own  testimony  on  cross- 
examination  respecting  the  transaction  with  the  fore- 
man of  the  defendant: 

**Q.  You  don't  remember  him  saying  anything* 
about  that — that  he  did  not  have  seed  wheat  for  sale? 

*'A.  Oh,  well;  now  I  know  well  enough  they 
wouldn't  sell  me  what  you  would  call  seed  wheat, 
if  I  had  went,  there  to  buy  seed  wheat.    I  would 
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have  had  to  take  it  to  the  mill  and  had  it  cleaned.  I 
went  there  to  buy  some  spring  wheat  that  was  suit- 
able for  seed  wheat.  If  it  had  oats,  wild  oats,  in  it, 
I  expected  ^to  take  it  to  the  mill  just  as  I  did  and 
have  it  taken  out,  and  have  it  prepared  for  seed. 

"Q.  You  knew  they  were  not  selling  you  ^seed 
wheat? 

*'A.  Well,  I  knew  they  were  not  selling  it  under 
the  seed  law. 

**Q.  And  that  they  were  not  guaranteeing  it  as 
seed  wheat,  didn't  yout 

''A.  All  I  know,  I  went  there  and  asked  him  if  he 
had  any  little  club,  and  he  said  he  had  none.  I  went 
there  with  the  expectation  of  taking  my  chances  on 
the  wheat  as  to  whether  it  would  grow  or  not — ^as 
to  whether  it  was  clean  or  not.  I  was  going  to  avail 
myself  of  that,  after  I  had  this  talk  with  him  and 
have  it  cleaned;  and  when  he  said  he  didn't  have 
any  little  club,  but  he  said  he  ^piad  some  Bed  Chaff 
club  there  that  would  be  suitable  for  spring  seed — 
spring  wheat,  that  is. 

**Q.  You  are  familiar  with  the  business  of  the 
Elgin  Warehouse  Company,  and  they  told  you  they 
would  not  sell,  or  guarantee  any  wheat,  seed  wheat! 

'*A.  I  knew  that  they  would  not  guarantee  any 
wheat  for  seed  under  the  laws  of  the  state,  what 
the  law  requires  them  to  go  through  in  order  to  sell 
seed  wheat. 

'*Q.  So  you  figured  you  were  taking  a  large 
chance  on  your  end  of  it,  didn't  you  I 

**A.  Yes,  I  had  bought  seed  wheat  there  before." 

The  jury  was  justified  in  believing  that  there  was 
no  warranty  of  the  quality  or  variety  of  the  wheat. 
It  is  instructive  to  consider  the  doctrine  of  Barnard 
V.  Kellogg,  10  Wall.  388  (19  L.  Ed.  987,  see,  also, 
Bose's  U.  S.  Notes),  quoted  thus  by  Mr.  Justice 
Lord  in  Morse  v.  Union  Stock  Yard  Co.,  21  Or.  289 
(28  Pac.  2,  14  L.  E.  A.  157) ;  34  Cent.  L.  J.  153: 

**  *No  principle  of  the  common  law,'  said  Mr. 
Justice  Davis,  *has  been  better  established,  or  more 
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often  affirmed,  both  in  this  country  and  in  England, 
than  that  in  sales  of  personal  property,  in  the  ab- 
sence of  ah  express  warranty,  where  the  buyer  has 
an  opportunity  to  inspect  the  goods,  and  the  seller 
is  guilty  of  no  fraud,  and  is  neither  the  manufac- 
turer nor  grower  of  the  article  he  sells,  the  maxim 
of  caveat  emptor  applies.'  " 

10.  The  testimony  does  not  disclose  any  express 
warranty.  All  that  could  be  derived  from  it  under 
any  view  of  the  case  would  be  an  implied  warranty, 
such  as  was  discussed  in  Morse  v.  Union  Stock  Yard 
Co.f  where  the  contract  was  made  by  correspondence 
in  which  the  plaintiff  ordered  the  defendant  to  *'get 
two  carloads  of  good  beef  cattle/'  There,  the  plain- 
tiff had  no  opportunity  to  inspect  the  animals.  They 
were  shipped  to  him  by  railroad  after  he  had  paid 
for  them,  and  the  court  held  in  substance  that  where 
goods  or  chattels  are  sold  by  description,  there  is  an 
implied  condition  that  the  goods  or  chattels  delivered 
shall  correspond  to  that  description,  and  that  in  such 
a  sale  by  description,  when  the  buyer  has  not  in- 
spected the  goods  and  has  had  no  opportunity  there- 
for, there  is  a  condition  precedent  that  the  goods 
or  chattels  shall  answer  the  description,  and  an 
implied  warranty  that  they  shall  be  fit  for  the  par- 
ticular purpose  to  which  they  shall  be  applied,  when 
that  purpose  is  known  to  the  vendor.  The  case  at 
bar  is  of  a  different  sort.  The  plaintiff  had  the  op- 
portunity to  inspect  the  wheat  and  to  determine  for 
himself  its  variety  and  quality.  That  the  plaintiff 
was  unable  through  want  of  skill  or  otherwise  to 
distinguish  between  Red  Chaff  wheat  and  other 
kinds  does  not  affect  the  case  as  stated  in  the  com- 
plaint, for  it  is  not  averred  that  the  defendant  knew 
that  he  was  deficient  in  ability  to  classify  grain  as 
to  its  variety,  or  that  the  defendant  practiced  any 
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fraud  upon  him  on  that  account.  The  jury  properly 
might  have  considered  that  it  was  a  case  falling 
Within  the  doctrine  of  c(weat  emptor,  although  the 
parties  were  dealing  as  if  the  wheat  were  the  prop- 
erty of  the  defendant  and  as  if  the  question  of  agency 
or  property  in  the  Kerr-Giff ord  Company  were  not 
involved. 

11.  The  general  verdict  for  the  defendant  is  not 
impeached  by  the  special  verdict.  It  is  consistent 
with  what  the  jury  legitimately  found  to  be  the  case, 
that  there  was  no  warranty  of  the  wheat,  either  ex- 
press or  implied.  For  these  reasons  the  judgment 
is  affirmed.  Affibmbd. 


Argued  at  Pendleton,  May  3,  Affirmed  June  1,  1920. 

MILLER  V.  CONLEY.* 

(190  Pac.  3ai.) 

lAdrene  PoflMsslon— Evidence— Qlft  hj  Father  to  Dangliter. 

1.  In  a  daughter's  fiuit  to  quiet  title  to  land  claimod  to  have  been 
given  her  hy  her  father,  evidence  held  to  show  that  the  father  made 
a  parol  gift  of  the  land  to  the  daughter,  at  which  time  she  took  pos- 
session of  the  land  as  her  own,  and  continued  in  exclusive  occupancy 
under  the  gift. 

[On  presumption  and  burden  of  proof  of  undue  influence  in 
case  of  conveyance  intervene  as  between  parent  and  child,  see 
notes  in  17  Aon.  Oas.  989;  Ann.  Oas.  1915D,  711.] 

Advene  PossesBion—Glft  of  Land  by  Parol— Poesefisloii  for  Ten  Years 
OireB  Fee-simple  Title. 

2.  Where  a  gift  of  land  is  made  by  parol,  and  the  donpe  takes 
possession,  adverse  possession  is  established,  which,  continued  for 
ten  years,  gives  the  donee  a  fee-simple  title. 

Waters — ^Diversion  for  Less  Than  Ten  Years— No  Vested  Bight. 

3.  Where  a  father  made  a  parol  gift  of  land  to  his  daughter,  and^ 
after  her  adverse  possession  had  ripened  into  a  fee-simple  title,  the 
father  went  on  the  land  and  laid  a  pipe-line  diverting  water  to  other 

•Authorities  passing  on  the  question  of  adverse  possession  by  donee 
under  parol  gift  are  collated  in  a  note  in  35  L.  B.  A.  835.    Bspobteb. 
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premises,  the  diversion  not  having  continued  for  ten  years,  and  the 
consent  of  the  daughter  not  having  been  obtained,  it  <Ud  not  amount 
to  a  vested  right  in  the  father. 

Waters — ^Pleading— Imnifflcient  to  Confer  Bight — Quiet  Title. 

4.  In  a  daughter's  suit  to  quiet  title  against  her  father,  who  made 
a  parol  gift  of  the  land  to  her,  and  against  her  brother,  claiming  right 
to  control  waters  flowing  in  a  ditch,  answer  of  the  brother,  stating 
merely  that  he  had  the  right  to  use  the  waters  of  the  ditch  for  irrigat- 
ing his  lands,  held  insufficient  to  confer  on  him  any  right  to  the  water. 

From  Union:  John  W;  KkowleSi  Judge. 

In  Banc. 

The  plaintiflF  brought  this  suit  against  her  father, 
A.  B.  Conley,  and  her  brother,  J.  Frank  Conley,  and 
their  wives,  respectively  her  mother  and  her  sister- 
in-law,  to  quiet  her  title  in  80  acres  of  land  in  Union 
County,  claiming  that  her  father  had  given  her  the 
tract  in  1900,  in  pursuance  of  which  she  and  her 
husband  had  left  their  residence  on  land  owned  by 
the  latter,  had  taken  possession  of  the  80-acre  tract 
and  had  held  the  same  adversely  to  all  other  claim- 
ants ever  since.  The  mother  disclaims  all  title  in 
the  property.  The  father  denied  the  gift  and  averred 
in  substance  that  the  plaintiff  had  occupied  the  land 
by  his  permission,  subject  to  his  right  to  resume 
possession  of  the  same  at  his  pleasure.  J.  Frank 
Conley,  answering  with  his  wife,  averred  the  title  of 
his  father  and  that  his  acts  respecting  the  land  were 
performed  only  as  the  father's  agent.  Claiming' 
that  he  reserved  the  right  to  go  upon  the  premises 
and  make  whatever  improvements  he  chose  for  his 
own  benefit  or  the  betterment  of  the  lands,  so  long 
as  the  plaintiff 's  use'  of  the  same  as  a  residence  was 
not  interfered  with,  the  father  pleads  that  at  his  own 
expense  and  without  objection  from. the  plaintiiSf  or 
her  husband  he  constructed  a  pipe-line  on  the  land 
for  the  purpose  of  carrying  water  from  a  spring  to 
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other  lands  occupied  by  his  son.  Specifically  revok- 
ing the  permission  which  the  father  says  he  granted 
to  the  plaintiff  to  use  the  premises,  he  prays  that  he 
be  declared  to  be  the  legal,  owner  of  the  land  free 
from  all  claim  of  the  plaintiff. 

In  addition  to  what  has  been  stated  of  the  brother's 
answer,  that  defendant  pleads  that  on  June  28,  1918, 
he  became  the  owner  of  certain  lands  adjacent  to 
that  in  dispute,  and  then  avers: 

*'That  from  time  immemorial  has  flowed  and  now 
flows  in  a  well-defined  channel  and  ditch  from  other 
lands  to  and  across  the  lands  described  in  the  com- 
plaint to  and  upon  the  hereinabove  described  lands 
of  defendant  J.  Frank  Conley,  a  stream  of  water, 
and  that  the  waters  of  said  stream  are  used  by.  de- 
fendant on  and  necessary  for  irrigating  defendant'? 
said  lands.  ^ 

*'That  this  defendant,  J.  Frank  Conley,  has  the 
right  andds  entitled  to  the  use  of  the  waters  of  said 
stream  for  irrigating  his  land  and  for  stock  water 
thereon,  and  that  it  is  necessary  for  him  to  go  along 
and  upon  the  said  ditch  and  watercourse  over  the 
lands  described  in  the  complaint  for  the  purpose  of 
cleaning  out  and  repairing  said  ditch  and  making 
necessary  repairs  thereto  for  the  purpose  of  con- 
ducting water  therein  to  his  said  land  and  that  prior 
to  the  28th  day  of  June,  1918,  he,  said  defendant, 
for  and  in  behalf  of  A.  B.  Conley,  the  then  owner 
of  the  said  lands  now  owned  by  this  defendant  exer- 
cised the  said  right  for  and  in  behalf  of  the  then 
owner  of  said  lands  and  the  then  owner  of  the  lands 
described  in  the  complaint,  and  that,  for  more  than 
eighteen  years  prior  to  the  filing  of  this  complaint, 
the  predecessors  in  title  of  this  defendant  have 
under  claim  of  right  and  openly  and  notoriously 
used  said  stream  through  said  ditch  and  stream  on 
the  land  described  in  the  complaint  and  under  claim 
of  right  thereto.'' 
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The  reply  traversed  the  new  matter  of  the  answers 
except  the  averments  of  the  relationship  of  the  par- 
ties. The  Circuit  Court  heard  the  testimony  on  the 
issues  thus  framed  arid  rendered  a  decree  for  the 
plaintiflF  substantially  according  to  the  prayer- of  the 
complaint.  An  appeal  was  taken  by  the  defendants, 
except  the  plaintiff  *s  mother,  who  had  a  decree  for 
costs  on  her  disclaimer.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral 
argument  by  Mr.  James  D.  Slater. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  John  8.  Hodgin. 

BURNETT,  J.— The  testimony  of  the  plaintiff 
and  of  her  husband  is  to  the  effect  that  in  June, 
1900,  the  father,  A.  B.  Conley,  gave  to  his  daughter 
the  tract  of  land  in  dispute,  in  pursuance  of  which 
they  went  upon  it,  took  possession  thereof,  and  used 
it  as  her  own  continuously  from  that  time  forward, 
making  sundry  valuable  improvements  thereon.  By 
at  least  three  disinterested  witnesses  they  proved 
that  at  about  that  time  and  subsequently  on  different 
occasions  the  father  told  the  witnesses  that  he  had 
given  the  80-acre  tract  in  dispute  to  his  daughter, 
the  plaintiff.  At  the  time  his  testimony  was  taken, 
the  father  was  past  eighty-two  years  of  age,  and,  as 
he  admits,  his  memory  was  impaired.  When  his  at- 
tention was  called  to  the  declarations  imputed  to  him 
by  the  witnesses,  he  stated  that  he'  had  no  recollec- 
tion of  making  them.  He  stoutly  maintained,  how- 
ever, in  general,  that  he  only  intended  to  allow  his 
daughter  to  live  on  the  land  at  his  pleasure,  and  that 
she  went  there  and  remained  there  by  his  permis- 
sion under  those  conditions.    The  mother  says  sub- 
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stantially  that  such  was  the  intention  of  herself  and 
her  husband.  But  she  does  not  give  any  detailed 
statement  of  what  the  father,  her  husband,  who  was 
the  owner  of  the  land,  said  on  the  subject  to  the 
daughter.  There  is  no  pretense  that  the  father  or 
anyone  for  him  entered  upon  the  lands  and  laid  the 
water-pipe  or  did  any  other. act  of  the  kind  prior  to 
the  expiration  of  ten  years'  possession  by  the  plain- 
tiff. 

1.  A  detailed  analysis  of  the  testimony  as  in  argu- 
ment before  a  jury  would  not  add  anything  to .  the 
sum  of  legal  knowledge  to  be  preserved  in  the  re- 
ports. It  is  suflBcient  to  say  that  a  careful  study  of 
the  record  convinces  us  that  the  Circuit  Court  wgis 
right  in  its  decision  on  the  facts  of  the  case,  to  the 
effect  that  the  father  made  a  parol  gift  of  the  land 
to  his  daughter  in  June,  1900,  at  which  time  she  took 
possession  of  the  property  as  her  own  and  continued 
in  exclusive  occupancy  of  the  same  ever  afterwards 
under  that  gift.  This  establishes  the  controlling 
fact  in  the  case,  to  wit,  a  parol  gift  by  the  father  to 
the  daughter,  coupled  with  her  continued  adverse 
holding  of  the  property  for  nineteen  yea^rs  and  more. 

In  Allen  v.  Allen,  58  Wis.  202  (16  N.  W.  610),  a 
father  had  entered  a  pre-emption  on  certain  lands  in 
the  name  of  his  minor  son,  then  about  five  years  of 
age.  The  father  continued  to  occupy  the  land,  the 
son  remaining  a  member  of  his  family  and  living 
there  also  until  some  years  after  reaching  majority. 
It  is  stated  in  the  opinion  that  there  is  no  evidence 
in  the  case  showing  that  the  father  asserted  any  title 
to  the  land  hostile  to  the  title  of  his  son,  unless  his 
possession,  use  of  and  improvement  of  the  same  for 
over  thirty  years  is  evidence  of  such  assertion  of 
title,  until  a  few  months  before  his  death,  when  he 
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claimed  it  in  conversation  with  a  third  party.  In 
the  course  of  its  discussion  of  the  ejectment  action 
brought  by  the  son  against  one  claiming  under  the 
father,  the  court  used  this  language: 

**Had  there  been  no  evidence  in  this  case  bearing 
upon  the  question  of  adverse  possession  except  the 
fact  that  the  defendant  and  those  under  whom  she 
claims  had  been  in  the  actual  possession  and  use  of 
the  land,  cultivating  and  improving  the  same,  having 
the  same  assessed  as  their  lands,  and  paying  the 
taxes  thereon,  and  in  other  respects  using  said  land 
as.  the  owners  usually  do,  for  more  than  twenty 
years  before  the  commencement  of  the  plaintiff's 
action,  we  are  of  the  opinion  that  the  defendant 
would  have  been  entitled,  at  least,  to  have  had  the 
question  of  their  holding  adversely  to  the  plaintiff 
submitted  to  the  jury,  and,  perhaps,  to  have  a  ver- 
dict directed  in  her  favor." 

The  case  turned  upon  the  point  that  the  testimony 
clearly  showed  that  the  father  admitted  the  son's 
title  continuously  until  a  short  time  before  his  death. 

In  Murphy  v.  Nemngham,  151  Ky,  360  (151  S.  W. 
930),  the  principle  is  thus  stated: 

*^It  is  well  settled  that  where  there  is  an  uncon- 
ditional parol  gift  of  a  well-defined  body  of  land, 
accompanied  by  an  actual  possession  for  fifteen 
years  or  over,  with  claim  of  ownership,  such  posses- 
sion ripens  into  title,  and  the  donor  cannot  recover 
the  land.  If,  however,  one  enters  upon  land  by  the 
owner's  permission,  expecting  that  the  owner  will 
give  it  to  him,  then  such  possession  is  not  a  hostile 
holding.  *  *  If  the  gift  was  made  at  that  time,  then 
the  holding  of  the  plaintiffs  was  adverse  from  that 
moment,  and,  having  held  the  land  for  more  than 
fifteen  years,  their  possession  ripened  into  title." 

That  was  a  case  where  a  son  sought  to  enforce  an 
alleged  parol  gift  of  land  by  his  father  to  himself. 
The  law  was  as  stated  above,  but  the  facts  showed 
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that  no  gift  was  made  or  intended,  and  hence  the* 
son  failed  to  establish  title.  These  cases  are  cited 
from  the  brief  for  the  defendants,  but  lately  the 
question  was  examined  at  length  in  Parker  v.  Kel- 
sey,  82  Or.  334  (161  Pac.  694),  an  almost  identical 
case,  in  which  we  reached  the  conclusion  that  a  parol 
gift  of  land  is  adequate  to  the  initiation  of  an  ad- 
verse possession  by  the  donee,  which  being  continued 
for  the  statutory  period  of  ten  years  is  sufficient  to 
establish  a  fee-simple  title  in  the  one  to  whom  the 
gift  was  made. 

2.  The  fallacy  in  the  argument  for  the  defendants 
here  lies  in  the  apparent  assumption  that  permis- 
sion is  not  sufficient  to  inaugurate  an  adverse  pos- 
session. Such,  however,  is  not  the  true  principle, 
for  even  the  cases  cited  by  the  defendants  lay  down 
fhe  doctrine  that  a  gift  of  land  by  parol,  itself  per- 
missive in  its  character  and  voluntary  in  its  in- 
ception, establishes  the  beginning  of  an  adverse 
possession.  Indeed,  if  Jones  goes  upon  Brown  *s 
land  armed  with  a  shotgun,  drives  off  the  latter,  and 
remains  there  in  that  attitude  for  ten  years,  claim- 
ing the  land  as  his  own,  adverse  possession  is  estab- 
lished, accruing  upon  which  is  the  fee-simple  title  in 
the  lands.  Such,  or  a  similar,  display  of  force,  how* 
ever,  is  not  an  absolute  requisite;  for  it  is  competent 
for  Brown  to  give  the  land  to  Jones  by  parol,  vacat- 
ing it  and  allowing  the  latter  to  remain  there  for  ten 
years  under  those  circumstances,  with  the  same  re- 
sult as  before.  The  doctrine  the  defendant  seeks  to 
apply  relates  to  permission  merely  to  occupy  and  in 
subordination  to  the  legal  title  of  the  one  granting 
the  permission.  It  does  not  include  possession  given 
with  design  to  c6nfer  the  legal  title  upon  the  one 
who  assumes  the  occupancy. 
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3.  It  remains  to  consider  the  questions  about 
water,  mentioned  in  the  pleadings.  As  to  the  diver- 
sion of  the  spring,  the  defendants  plead  that  A.  B. 
Conley,  operating  in  fact  through  his  agent,  the  de- 
fendant son,  went  upon  the  land  as  owner  and  laid 
the  pipe-line  conducting  the  water  to  other  prem- 
ises. This  however,  according  to  the  testimony,  was 
not  done  until  after  the  adverse  possession  of  the 
plaintiff  had  continued  for  more  than  ten  years  and 
hence  had  ripened  into  a  fee-simple  title  in  the  lat- 
ter. If  that  had  been  done  within  the  statutory 
period,  it  might  have  constituted  an  interruption  of 
the  continuity  of  the  plaintiff's  adverse  possession 
and  have  so  defeated  it  as  a  means  of  acquiring  title. 
The  diversion  of  this  water,  under  those  circum- 
stances, however,  not  having  continued  for  ten  years, 
and  the  consent  of  the  plaintiff  thereto  not  having 
been  stated  in  the  answer,  it  does  not  amount  to  a 
vested  right  in  the  defendants.  In  other  words, 
their  proof  does  not  show  an  adverse  maintenance 
of  the  right  in  the  land  of  the  plaintiff  sufficient  to 
establish  title  in  the  water  by  prescription.  That  is 
to  say,  the  testimony  discloses  title  to  the  lands  in 
the  daughter  by  adverse  possession  at  the  time  the 
water  was  diverted,  with  the  deduction  that  the  alle- 
gation of  the  defendants  that  they  went  upon  their 
own  land  and  diverted  the  water  is  not  proved,  and 
with  the  further  deduction  that  they  have  not  shown 
title  in  themselves  by  adverse  use  of  the  water  for 
ten  years. 

The  defendant  brother  states  only  conclusions  of 
law  in  his  attempt  to  control  the  waters  flowing  in 
the  ditch  mentioned  in  his  answer.  The  particular 
language  alluded  to  is  this : 

*'That  this  defendant,  J.  Frank  Conley,  has  the 
right  and  is  entitled  to  the  use  of  the  waters  of  said 
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stream  for  irrigatinjg  his  land  and  for  stock  water 
thereon  and  that  it  is  necessary  for  him  to  go  along 
and  upon  the  said  ditch  and  watercourse  over  the 
lands  described  in  the  complaint  for  the  purpose  of 
cleaning  out  and  repairing  said  ditch,"  etc. 

The  pleader  does  not  claim  to  have  appropriated 
the  water  within  the  legal  meaning  of  that  term.  At 
best,  he  indicates  only  a  right  as  a  riparian  propri- 
etor. In  the  syllabus  to  Porter  v.  Pettengill,  ^7  Or. 
247  (110  Pac.  393"),  condensing  the  opinion  written 
by  Mr.  Justice  Eakin,  it  is  said: 

**A  complaint  to  determine  the  priority  of  irri- 
gation water  rights  is  insuflScient  where  it  does  not 
definitely  describe  plaintiff's  lands,  and  does  not 
show  that  any  particular  land  needed  irrigation, 
does  not  specify  the  amount  of  water  diverted  nor 
the  amount  needed  to  the  acre,  or  for  any  specific 
land,  and  does  not  show  how  much  water  plaintiffs* 
grantors  acquired  a  right  to  use;  an  allegation  that 

Slaintiffs  were  entitled  to  all  the  water  in  a  creek 
uring  tiie  dry  season  being  too  indefinite.'* 

4.  Measured  by  this  standard,  the  answer  of 
J.  Frank  Conley  is  insufficient  to  confer  upon  him 
any  right  to  the  water  in  the  ditch  mentioned. 
Whatever  the  attitude  of  the  parties  may  have  been 
at  the  time  the  pipe-line  was  laid,  whether  friendly 
or  otherwise,  and  whether  a  license  grew  out  of  the 
arrangement  or  not,  are  not  matters  for  us  to  decide 
in  this  suit,  because  there  is  no  pleading  upon  which 
such  a  determination  could  rest. 

It  follows  that  the  decree  of  the  Circuit  Court 
must  be  affirmed.  Affibmed. 
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June  8,  1920. 

TAGGART  v.  SCHOOL  DISTRICT  No.  1. 

(188  Pac.  908,  1119.) 

Oonstitotlonal    Law— Validity    of    Statute   not    Determined   Utlen 
Necessary  to  Decision. 

1.  Whether  the  School  Tenure  of  Office  Act  February  7,  1913 
(Laws  1913,  p.  69),  as  amended  by  Laws  of  1917,  page  196,  is  con- 
trary to  Article  IV,  Section  22  of  the  Constitution,  requiring  amend* 
ments  to  set  forth  in  full  the  act  or  section  amended,  will  not  be 
determined  in  a  proceeding  where  its  determination  is  not  necessary 
to  the  decision. 

8tatiite»— All  I«egi8latioa  (m  Some  Sabject  moft  be  GMven  Effect. 

2.  All  legislation  on  the  same  Subject  must  be  taken  in  pari  materia 
and  all  given  effect  where  possible. 

Sdiiools  and  School  Districts — ^Emidoyment  of  Teacher  miut  be  la 
Writing. 

3.  Under  Laws  of  1913,  page  301,  Section  1,  subdivision  7,  au- 
thorizing school  directors  to  contract  with  teachers  and  requiring 
them  to  file  su«h  contracts  in  the  office  of  the  district  clerk,  a  con- 
tract for  the  employment  of  a  teacher  must  be  in  writing. 

Schoolis  and  School  Districts — ^Teacher  cannot  R^  on  Apparent  Aik- 
thorlty  of  Superintendent  to  Employ. 

4.  A  school-teacher  is  presumed  to  know  tha  law  requiring  eon- 
tracts  of  school  directors  employing  teachers  to  be  in  writina;^,  and 
cannot  rely  on  apparent  authority  of  the  superintendent  of  the  dis- 
trict to  hire  teachers  orally. 

Schools  and  School  Districts— Teacher  not  Entitled  to  Hold  Under 
Tenure  of  Office  Act  Unless  Employed  In  Writing.. 

5.  A  school-teacher  oannot  claim  the  benefit  of  the  Tenure  of 
Office  Act  (Laws  1913,  p.  69),  as  amended  by  Laws  of  1917,  page 
196,  applying  to  certain  districts  only  and  fixing  the  tenure  of 
teachers  in  the  employ  of  school  district,  unless  the  contract  was 
in  writing  as  required  in  all  districts  by  Laws  of  1913,  pages  301, 
304,  Section   1,  subdivisions   7,  17, 

Mandamus — ^Dama^fes    cannot    be    Allowed   Without    Allegation    in 
Alternative  Writ. 

6.  Under  Section  620,  L.  O.  L.,  giving  pleadings  in  mandamus 
same  effect  and  the  same  construction  as  other  pleadings,  an  appli- 
cant for  mandamus  cannot  recover  damages  where  there  was  no 
allegation  in  the  sdternative  writ  that  she  had  been  damaged. 
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ON  PETITION  FOB   BBHEAEING. 

Schools  and  Bcbool  Dtotrlct^— "Pennanent  Teachers" — ^Bights   of. 

7.  In  order  to  give  a  teacher  the  rights  of  a  "permanent" 
teaeher  nnd^er  Laws  of  1917,  page  196,  the  appointment  under  which 
ahe  has  been  teaching  must  be,  not  only  valid,  but  "regular." 

Schools  and  School  Districts— One  Appointed  Snbstltate  not  "Beg- 
nlarly"  Appointed  nor  a  'Termanent  Teadier." 

8.  One  appointed  by  superintendent  of  schools  as  a  substitute 
only  to  take  the  place  of  a  regular  teacher  temporarily,  until  the 
regular  teacher  should  recover  from  her  illness  or  until  death  should 
end  her  employment,  was  not  "regularly"  appointed,  within  the 
meaning  of  Laws  of  1917,  page  197,  Sections  4,  5,  relating  to  the 
rights  of  pennanent  teachers. 

Schools   and   School  Districts — Sabstitate   Tea^ier — ^Termination   of 
Employment — ^KotLce  not  Necessary. 

9.  Lawe  of  1913,  page  69,  Chapter  37,  Section  2  (if  still  in 
force),  and  Laws  of  1917,  page  197,  Section  3,  the  former  relating 
to  classification  of  teachers  and  the  latter  to  notice  of  termination 
of  employment,  have  no  application  to  substitute  teachers  tem- 
jwrarily   employed. 

Schools  and  School  Districts — ^Appointment  of  Teacher  by  Snperin- 
tendent  not  "Begnlaxly"  Appointed. 

10.  Laws  of  1913,  page  301,  Section  1,  subdivision  7,  providing 
that  board  shall  hire  teachers  and  make  contracts,  is  not  in- 
consistent with  Laws  of  1917,  page  196,  and  a  teacher  appointed 
by  the  superintendent  of  a  district  was  not  "regularly"  appointed, 
within  the  meaning  of  Sections  4  and  5  of  the  latter  act,  relating 
to  the  listing  and  rights  of  permanent  teachers;  the  wor4  "regular," 
meaning  in  accordance  with  the  prescribed  authority,  or,  in  the 
absence  of .  prescribed  authority,  that  it  is  according  to  the  proper 
and  appropriate  method   of  procedure. 


Schools    and    School    Districts — Teadier — ^Irregnlar    Appointment-^ 
Batlflcation  Did  not  Bender  Teadier  "Begolarly''  Appointed. 

11.  The  fact  that  the  school  board,  having  authority  under  Laws 
of  1913,  page  301,  Se<;tion  1,  subdivision  7,  to  make  contracts  with 
teachers,  accepted  the  services  of  a  teacher  irregularly  appointed 
by  the  superintendent  of  the  school  district,  did  not  render  her  a 
"regularly"  appointed  teacher,  within  the  meaning  of  Laws  of  1917, 
page  197,  Sections  4,  5,  relating  to  the  listing  and  rights  of  per- 
manent teachers. 

From  Multnomah:  Eobbet  Tuokeb,  Judge. 

In  Banc. 

This  is  a  proceeding  in  mandamtLs  against  School 
District  No.  1  of  Multnomah  County,  its  board  of 
directors  and  acting  superintendent,  to  compel  the 
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restoration  of  the  plaintiff  to  her  position  and  em- 
ployment as  a  teacher  in  the  Lincoln  High  School  of 
that  district.  From  the  alternative  writ  we  glean 
that  the  plaintiff  is  a  citizen  of  the  United  States 
and  of  this  state,  a  resident  of  the  district,  and  at 
all  times  mentioned,  a  teacher  of  more  than  twenty 
years'  experience,  holding  a  certificate  qualifying 
her  to  teach  in  any  of  the  high  schools  of  the  dis- 
trict for  the  period  of  five  years  next  after  Septem- 
ber 7,  1915.    It  is  stated  in  the  writ: 

*^That  for  three  and  one-half  annual  terms  next 
preceding  the  27th  day  of  January,  1919,  said  plain- 
tiff was  continuously  employed  by  said  district  as  £^ 
regularly  appointed  teacher  in  the  science  depart- 
ment of  the  Lincoln  High  School,  one  of  the  schools 
of  said  district;  that  she  taught  in  said  position  dur- 
ing every  session  of  said  school  during  said  period 
and  performed  all  the  duties  thereof;  and  that,  at 
the  time  of  the  wrongful  dismissal  hereinafter  men- 
tioned, she  was  upon  the  list  of  permanently  em- 
ployed teachers  of  said  district.** 

After  an  allegation  about  the  rate  of  compensa- 
tion fixed  by  the  board  of  directors,  it  is  stated  in 
substance  that  on  January  27,  1919,  on  her  reporting 
for  duty  as  teacher,  the  defendants  without  cause, 
without  notice  and  without  any  complaint  having 
been  made  or  filed  against,  her,  dismissed  her  sum- 
marily and  prevented  her  from  continuing  in  her 
position  as  such  teacher.  It  is  alleged  and  not  de- 
nied that  she  has  at  all  times  been  ready,  able  and 
willing  to  continue  in  the  employment. 

A  demurrer  to  the  writ  by  the  superintendent  was 
sustained  and  the  proceeding  was  dismissed  as  to 
him.  As  no  appeal  has  been  taken  by  either  party 
on  that  branch  of  the  case,  it  will  not  require  fur- 
ther notice.    The  demurrer  of  the  district  and  its 
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board  of  directors  was  overruled  and  they  answered, 
flatly  denying  the  quoted  allegation  of  the  plaintiff's 
employment,  admitting  that  she  was  the  holder  of  a 
certificate  as  stated  in  the  writ,  and  otherwise  tra- 
versing most  of  the  essential  allegations  of  the  writ. 
In  substance,  the  affirmative  matter  of  the  answer  is 
to  the  effect  that,  in  pursuance  of  a  rule  promul- 
gated by  the  board,  the  superintendent  of  schools 
of  the  district,  without  further  action  by  the  di- 
rectors, substituted  the  plaintiff  to  teach  in  place  of 
a  regularly  employed  teacher  who  was  incapacitated 
on  account  of  illness  resulting  in  her  death,  and  that 
these  are  the  services  of  the  plaintiff  named  in  the 
writ.  The  making  of  the  rule  and  the  appointment 
of  the  plaintiff  by  the  superintendent  to  the  position 
formerly  occupied  by  the  sick  teacher,  were  admitted 
by  the  reply,  but  the  other  new  matter  of  the  answer 
was  denied  except  as  stated  in  the  writ.  The  Cir- 
cuit Court  made  findings  of  fact,  which,  except  No.  3 
thereof,  are  substantially  in  the  language  of  the 
alternative  writ;  and  as  a  conclusion  of  law  found 
that  the  plaintiff  was  entitled  to  a  judgment  accord- 
ing to  the  command  of  the  writ,  and  that  in  addition 
thereto  she  should  recover  from  the  defendant  as 
damages  the  sum  of  $800,  with  interest  at  the  rate  of 
6  per  cent  per  annum  upon  installments  of  $160 
thereof  respectiviely  from  February  24,  March  24, 
April  21,  May  19,  and  June  16,  1919,  until  the  date 
of  the  judgment.  From  the  ensuing  judgment  the 
district  and  its  directors  have  appealed. 

Reversed  and  Dismissed. 

For  appellants  there  was  a  brief  over  the  names 
of  Mr.  Gus  C.  Moser  and  Mr.  Roy  K.  Terry,  with 
an  oral  argument  by  Mr.  Moser. 
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For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  John  C.  Jenkins  and  Mr.  E.  T.  Tag- 
gart. 

BUENETT,  J.— This  is  a  proceeding  under  the 
act  of  February  7,  1913  (page  69),  passed  **to  pro- 
vide for  the  employment  and  discharge  of  teachers, 
officers,  and  other  employees  in  school  districts  now 
having  or  which  at  any  time  hereafter  shall  have  a 
population  of  20,000  or  more  persons,*'  which  legis- 
lation is  commonly  known  in  school  circles  as  the 
** tenure  of  office  act.**  Another  statute  on  this 
same  subject  is  embodied  in  Chapter  152  of  the  Laws 
of  1917,  entitled 

**An  act  to  amend  Chapter  37  of  the  General  Laws 
of  Oregon  for  1913,  and  to  provide  for  the  employ- 
ment and  discharge  of  all  officers,  agents  and  em- 
ployees, and  for  the  employment,  transfer,  investi- 
gatlon,  trial  and  discharge  of  all  teachers,  classifying 
of  teachers  and  instructors,  creating  a  nonsalaried 
commission  for  the  investigation  and  trial  of  teachers 
and  instructors  in  school  districts  now  having,  or 
which  shall  have  a  population  of  20,000  or  more 
persons. '  * 

1.  It  is  contended  by  the  defendants  that  the  acts 
of  1913  and  1917  are  unconstitutional,  in  that  they 
do  not  set  forth  at  full  length  the  act  revised  or  sec- 
tion amended.  It  is  claimed  that  the  first  of  these 
enactments  is  amendatory  of  Section  4052,  L.  O.  L., 
subdivision  7,  relating  to  the  manner  of  making  con- 
tracts with  teachers,  and  the  second  is  a  revision  of 
the  legislation  of  1913,  in  both  of  which  instances 
the  legislature  has  not  complied  with  Article  IV, 
Section  22,  of  the  state  Constitution  relating  to  the 
manner  of  enacting  amendments,  in  that  the  amend- 
ment is  not  set  forth  at  full  length.    We  do  not  find 
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it  necessary  to  consider  this  branch  of  the  case,  and 
in  deference  to  the  co-ordinate  branch  of  the  state 
government,  the  legislative  department,  this  court, 
as  a  part  of  the  judicial  department  will  decline  to 
consider  the  constitutionality  of  legislation  unless 
it  is  necessary  to  the  deeision  of  the  case  before  us. 
2.  It  is  an  axiomatic  principle  in  the  construction 
of  laws  that  all  legislation  on  the  same  subject  must 
be  taken  in  pari  materia  and  all  given  effect  where 
possible.  This  precept  is  enunciated  in  the  proviso 
of  Section  17  of  the  act  of  1913,  where  it  is  said: 

*'A11  acts  and  parts  of  acts  in  conflict  herewith  are 
hereby  repealed.  Provided,  however,  that  all  gen- 
eral laws  of  this  state  relating  to  public  schools 
shall  be  applicable  to  districts  under  this  act  except 
•in  so  far  as  the  same  may  be  in  conflict  with  the  pro- 
visions hereof. '* 

In  Section  1  of  this  same  act  it  is  said: 

'*The  board  of  directors  of  each  school  district  in 
this  state  now  having  or  which  at  any,  time  here- 
after shall  have  a  population  of  20,000  or  more  per- 
sons shall  have  the  power  and  authority  to  appoint 
and  remove,  hire  and  discharge  all  teachers,  officers, 
agents  and  employees  as  it  may  deem  necessary, 
and  to  fix  their  compensation. ' ' 

At  the  same  session  at  which  this  law  was  enacted,' 
the  legislative  assembly  passed  the  act  of  February 
25,  1913  (Chapter  172,  Laws  1913),  *'to  provide  for 
the  duties  and  powers  of  district  school  boards,  in- 
cluding their  acts  in  connection  with  recurring 
indebtedness  of  their  districts  and  funding  and  re- 
funding the  same,  and  to  repeal  Sections  4052,  4053 
and  4054  of  Lord^s  Oregon  Laws  relating  thereto." 
In  subdivision  7  of  Section  1  of  that  act,  treating  of 
the  duties  of  the  board  of  directors,  it  is  said: 
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■  ——^^•^  I  Mini  ^— ^-^  ■ 

"The  board  at  a  general  or  special  meeting  called 
for  that  purpose,  shall  hire  teachers,  and  shall  make 
contracts  with  such  teachers  which  shall  specify  the 
wages,  number  of  months  to  be  taught,  and  time  em- 
ployment is  to  begin,  as  agreed  upon  by  the  parties, 
and  shall  file  such  contracts  in  the  o£Sce  of  the  dis- 
trict clerk.'*  • 

It  is  further  said  in  subdivirion  17  of  the  same 
section : 

"Any  duty  imposed  upon  the  board  as  a  body 
must  be  performed  at  a  regular  or  special  meeting, 
and  must  be  made  a  matter  of  record.  The  consent 
to  any  particular  measure  obtained  of.  individual 
members  when  not  in  session  is  not  an  act  of  the 
board,  and  is  not  binding  upon  the  district.  If  a 
contract  is  made  without  authority  of  the  board,  the 
individual  making  such  contract  shall  be  personally 
Uable.'* 

Section  2  of  the  Tenure  of  Office  Act  lays  down 
this  definition: 

"The  word  *  teacher'  or  *  teachers*  as  used  in  this 
act  shall  include  supervisors  and  principals  and  in- 
structors who  are  in  the  employ  of  the  school 
district  or  districts  specified  in  this  act.** 

This  is  amplified  in  the  legislation  of  1917  on  the 
same  subject,  thus: 

"The  word  teacher*  or  *  teachers,*  as  used  in  this 
act,  shall  include  all  supervisors  and  principals  and 
instructors  who  are  in  the  employ  of  the  school  dis- 
trict or  districts  specified  in  this  act,  and  all  teach- 
ers and  instructors  are  classified,  for  the  purposes 
of  this  act,  into  the  following  branches  of  service, 
to  wit:  First,  supervisors;  second,  high  school  prin- 
cipals; third,  grade  school  principals;  fourth,  assist- 
ant supervisors;  fifth,  heads  of  departments  in  high 
school[s];  sixth,  high  school  instructors;  seventh, 
grade  school  teachers;  eighth,  special  teachers.  All 
teachers  and  instructors  shall  be  placed  or  graded 
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in  one  of  the  foregoing  branches  of  service  for  all 
purposes  mentioned  in  this  act." 

Teachers  are  further  classified  by  the  Tenure  of 
OflSce  Act  according  to  the  length  of  their  service. 
During  the  first  two  years  thereof,  they  are  known 
as  probationary  teachers,  after  which  they  are  de- 
nominated permanently  employed  teachers.  Section 
4  of  the  original  act  and  Section  4  of  the  act  of  1917 
are  substantially  the  same,  and  read  that: 

*' Teachers  who  have  been  employed  in  the  schools 
'  in   any   such  district  or  districts   as  regularly   ap- 
pointed teachers  for  not  less   than  two   successive 
annual  terms  shall  be  placed  by  the  board  of  di- 
rectors upon  the  list  of  permanently  employed  teach- 


ers." 


The  third  finding  of  fact  to  which  allusion  has 
been  made,  reads  thus: 

**For  three  and  one-half  annual  terms  next  preced- 
ing the  27th  day  of  January,  1919,  said  plaintiff 
was  continuously  employed  by  said  district  as  a 
regularly  appointed  teacher  in  the  science  depart- 
ment of  the  Lincoln  High  School,  one  of  the  schools 
of  said  district;  and  she  taught  in  said  position  dur- 
ing every  session  of  said  school  during  said  period 
and  performed  all  of  the  duties  thereof;  and,  at  the 
time  of  the  wrongful  dismissal  hereinafter  men- 
tioned, she  was,  by  virtue  of  law,  upon  the  list  of 
permanently  employed  teachers  of  said  district. 
Plaintiff  was  appointed  to  her  position  by  Superin- 
tendent Alderman  in  September,  1915,  during  the 
illness  of  the  teacher  in  that  department,  and  plain- 
tiff so  continued  teaching  in  said  department  after 
the  death  of  said  teacher,  and  until  plaintiff  was 
discharged.  She  never  signed  a  contract  with  said 
district.  ^ ' 

3.  Construing  subdivision  7  of  Section  1  of  the 
act  of  February  25,  1913,  in  an  opinion  by  Mr.  Jus- 
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tice  Harris  in  Foreman  v.  School  District  No.  25, 
81  Or.  587  (159  Pac.  1155,  1168),  it  was  decided  that 
when  the  school  board  hires  a  teacher  a  written  con- 
tract must  be  made  and  filed,  specifying  the  wages, 
number  of  months  to  be  taught,  and  time  employment 
is  to  begin  as  agreed  upon  by  the  parties.  This  is 
plainly  a  reasonable  construction  of  the  act,  for  un- 
less the  contract  is  in  writing  it  cannot  be  filed  in 
the  o£Sce  of  the  district  clerk,  as  the  act  expressly 
requires.  It  is  said  also  in  Barton  v.  School  District 
No.  2,  77  Or.  30  (150  Pac.  251,  Ann.  Gas.  1917 A, 
252),  Mr.  Chief  Justice  MoBride,  delivering  judg- 
ment: 

"It  is  a  principle  settled  by  numerous  decisions 
that  where  a  power  is  given  to  a  corporation  to  do 
an  act,  and  tiie  particular  method  by  which  that 
power  is  to  be  exercised  is  pointed  out  by  statute, 
the  mode  is  the  measure  of  the  power.  Here  the 
power  or  duty  to  employ  teachers  is  prescribed,  and 
the  particular  method  by  which  that  power  shall  be 
executed  is  also  pointed  out,  and  not  only  is  this 
the  case,  but  the  statute  adds  the  mandatory  words: 
'Any  duty  imposed  upon  the  board  as  a  body  must 
be  performed  at  a  regular  or  special  meeting,  and 
must  be  made  a  matter  of  record.'  ** 

The  manifest  purpose  and  spirit  of  the  statute, 
and  the  only  reasonable  construction  that  can  be 
given  it,  is  that  the  relation  of  teacher  cannot  be 
created  except  by  a-  written  contract  embodying  the 
terms  prescribed  by  the  statute.  The  duty  thus  im- 
posed upon  the  board  is  not  delegable.  The  di- 
rectors have  been  elected  by  the  people  to  perform  a 
duty  requiring  their  judgment.  It  is  not  a  ministe- 
rial function  which  may  be  performed  by  another. 
The  injunction  of  the  statute  to  the  effect  that  this 
must  be  done  at  a  meeting  of  the  board  and  made  a 
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matter  of  record,  and  that  the  consent  of  individual 
members  when  not  in  session  is  not  an  act  of  the 
board  and  is  not  binding  upon  the  district,  accentu- 
ates this  principle. 

4.  The  plaintiff  had  no  right  to  rely  upon  the 
action  of  the  superintendent  as  a  basis  of  service  in 
the  capacity  of  teacher  so  as  to  become  ultimately 
one  of  the  permanently  employed  teachers.  A 
knowledge  of  the  law  is  imputed  to  her.  There  is 
no  such  thing  as  apparent  scope  of  authority  in  one 
professing  to  act  as  agent  for  a  public  municipality 
of  which  the  powers  and  their  manner  of  exercise 
are  so  strictly  and  minutely  defined  by  statute.  The 
law  prescribes  the  scope  and  extent  of  the  authority 
of  those  acting  for  the  district,  and  no  one  can  con- 
ceal himself  behind  the  camouflage  of  apparent 
authority.  If  one  contracts  with  another  professing 
to  act  as  agent  of  the  district,  it  is  at  the  peril  of 
the  contracting  party.  It  does  not  bind  the  district 
unless  the  regular  procedure  is  followed.  This  is 
the  express  command  of  the  statute.  As  said  in 
Murphy  v.  City  of  Albina,  22  Or.  106,  114  (29  Pac. 
353,  356,  29  Am.  St.  Rep.  57) : 

**A  sufficient  answer  to  the  suggestion  that  the  con- 
clusion we  have  reached  works  a  hardship  upon 
plaintiff,  who  in  good  faith  performed  the  extra 
work,  supposing  that  the  persons  who  directed  it  to 
be  done  were  authorized  to  do  so,  is,  that  every 
person  dealing  with  the  agents  of  a  municipal  cor- 
poration must  at  his  peril  see  that  such  agents  are 
acting  within  the  scope  of  their  authority  and  line 
of  their  duty,  and  if  he  make  an  unauthorized  con- 
tract he  does  so  at  his  own  risk.  The  courts  cannot 
disregard  the  well-settled  rules  of  law  in  order  to 
avoid  an  apparent  injustice  in  a  particular  case." 

5.  Viewed  in  the  light  of  the  statute,  the  third 
finding  of  fact  is  self -contradictory.   In  the  first  part 
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it  declares  that  the  plaintiff  was  continuously  em- 
ployed by  said  district  as  a  regularly  appointed 
teacher.  In  the  latter  part  it  says  that  she  was 
appointed  by  the  superintendent  during  the  illness 
of  the  teacher  in  that  department,  and  concludes  by 
saying:  '*She  never  signed  a  contract  with  said  dis- 
trict.'* If  she  was  appointed  by  the  superintendent 
either  orally  or  in  writing,  she  was  not  a  **  regularly 
appointed  teacher,"  because  that  is  not  the  formula 
prescribed  by  the  statute.  It  is  only  a  *' regularly 
appointed  teacher"  who  is  entitled  to  the  benefit  of 
the  Tenure  of  Office  Act.  But,  whatever  construc- 
tion we  may  place  upon  this  finding  of  fact,  the 
statement  that  she  did  not  sign  a  contract  with  the  dis- 
trict, but  was  only  appointed  by  the  superintendent, 
works  out  the  result  that  the  finding  of  fact  does  not 
support  the  judgment.  Called  upon  to  prove  the 
disputed  allegation  of  the  writ  that  she  was  continu- 
ously employed  by  the  district  as  a  regularly  ap- 
pointed teacher,  she  failed  to  produce  the  only 
evidence  recognized  by  the  statute,  to  wit,  a  written 
contract  with  the  directors  entered  into  at  a  meet- 
ing of  the  board.  At  her  peril  she  depended  upon 
her  transactions  with  the  superintendent,  who  really 
had  no  authority  and  if  he  had,  could  not  and  did 
not  exercise  it  as  the  law  requires. 

6.  There  was  no  allegation  in  the  writ  about  any 
damages  suffered  by  the  plaintiff  on  account  of  the 
conduct  of  the  defendants.    It  is  said  in  Section  620, 
'  L.  0.  L.: 

**The  pleadings  in  the  proceedings  by  mandamus 
are  those  mentioned  in  Sections  618  and  619,  and  no 
others  are  allowed.  They  are  to  have  the  same  effect 
and  to  be  construed  and  may  be  amended  in  the 
same  manner,  as  pleadings  in  an  action." 
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Further,  in  the  following  section,  it  is  said: 

/*If  judgment  be  given  for  the  plaintiff,  he  shall 
recover  the  damages  which  he  shall  have  sustained 
by  reason  of  the  premises,  to  be  ascertained  in  the 
same  manner  as  in  an  action,  together  with  costs 
and  disbursements,  and  a  peremptory  mandamus 
shall  be  awarded  without  delay/' 

It  is.  well  nigh  a  platitude  to  say  that  without  an 
allegation  of  damages  no  judgment  therefor  can  be 
supported.  The  award  of  damages  in  this  instance 
was  a  pure  gratuity  and  cannot  be  sustained  in  any 
view  of  the  case. 

Except  in  1870,  there  has  not  been  a  session  of 
the  legislative  assembly  which  has  not  promulgated 
some  statute  relating  to  the  public  schools,  and  it 
would  seem  that  at  some  time  the  manner  of  their 
administration  would  be  settled.  But  however  that 
may  be,  no  law  has  abolished  the  principle  that  one 
desiring  to  enjoy  the  benefit  of  a  legislative  enact- 
ment must  comply  with  its  terms  and  conditions. 
The  statutes  have  prescribed  the  door  by  which  the 
teacher  may  enter  upon  the  path  which  ultimately 
leads  to  the  position  of  permanent  employment. 
Paraphrasing  the  Scriptures,  we  may  say  that  he 
that  entereth  not  by  this  door,  but  climbeth  up  some 
other  way,  the  same  is  not  entitled  to  numdamus  in- 
stalling him  as  a  permanently  employed  teacher. 

The  conclusion  is  that  the  judgment  must  be  re- 
versed and  the  writ  of  mandamKrS  dismissed. 

Bevebsed  and  Dismissed. 

McBridb,  C.  J.,  and  Johns,  J.,  were  not  present 
at  the  hearing  of  this  case. 

96  Or.— 28 
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(BebeaTing  denied   June   8,   1920. 

Petition  fob  BsHEABiNd* 

(188   Pac.   1119.) 

On  petition  for  rehearing.    Beheabing  Denied. 

Mr.  John  (7.  Jenkins  and  Mr.  E.  T.  Taggart,  for 
the  petition. 

Mr.  Gus  C.  Moser  and  Mr.  Roy  K.  Terry,  contra. 

BENNETT,  J.— The  facts  in  this  case  are  fully 
stated  in  the  original  opinion  of  Mr.  Justice  BuB' 
NBTT.  A  petition  for  rehearing  is  presented,  accom- 
panied by  a  very  earnest  and  able  brief,  in  which  it 
is  strongly  urged  that,  however  irregular  the  plain- 
tiff's appointment  as  a  teacher  may  have  been,  it 
was  sufficient,  after  her  services  were  accepted,  to 
make  her  employment  valid  and  effectual. 

7.  This  view,  however,  overlooks  the  real  control- 
ling element  in  the  case,  which  is  that  the  appoint- 
ment of  the  plaintiff,  under  which  she  has  been 
teaching,  must  be  not  only  valid,  but  '* regular,**  in 
order  to  bring  her  within  the  law  and  give  her  the 
rights  of  a  perrMment  teacher. 

Section  4  of  the  act  in  question  (Laws  1917, 
p.  197),  provides: 

*' Teachers  who  have  been  employed  in  the  schools 
•  *  as  regularly  appointed  teachers  *  *  shall  be 
placed  •  *  upon  the  lists  of  permanently  employed 
teachers.** 

And  it  is  such  teachers,  and  such  only,  whose  con- 
tinued employment  is  perpetuated  by  the  succeeding 
Section  5.  These  words,  "regularly  appointed,'* 
mean   something.    They  are  a  limitation  upon  the 
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class  of  teachers  whose  tenure  comes  under  the  pro- 
tection of  the  statute.  It  is  not  every  teacher  who 
may  be  employed  by  the  district,  but  only  those  who 
were  '*  regularly ' '  appointed  who  share  in  its  favors 
in  this  regard. 

8.  The  question  therefore  is:  Was  the  plaintiff 
regularly  appointed!  We  think  she  was  not.  In 
the  first  place,  she  was  never  appointed  or  even 
employed  as  a  regular  teacher  at  all.  She  was 
appointed  by  the  superintendent  as  a  substitute  only, 
to  take  the  place  of  a  regular  teacher  temporarily, 
until  the  permanent  teacher  should  recover  from  her 
illness  or  until  death  should  end  her  employment. 

Miss  Heath,  the  regular  teacher,  seems  to  have 
never  been  discharged.  She  seems  to  have  remained 
upon  the  permanent  roll.  If  she  had  recovered  at 
any  time,  she  would  no  doubt  have  claimed  her 
place.  If  she  had  recovered  in  a  week,  or  a  month, 
the  plaintiff  would  hardly  have  claimed  a  permanent 
right  to  her  place,  and  the  fact  that  she  remained 
sick  a  long  time,  and  finally  died,  can  make,  no  dif- 
ference in  principle,  or  in  the  permanent  rights  of 
the  plaintiff. 

9.  Section  2  of  the  act  of  1913  (Chap.  37),  (if  it 
is  still  in  force)  and  Section  3  of  the  act  of  1917 
(Chap.  152),  have  no  application  to  substitute 
teachers  temporarily  employed.  The  former  is  a 
mere  classification  of  teachers,  with  reference  to  the 
character  of  their  work,  and  the  latter  has  plain 
reference  to  teachers  regularly  employed.  To  con- 
strue this  latter  clause,  as  referring  to  substitute 
teachers,  would  lead  to  absurd  results.  If  we  gave 
it  that  construction,  it  would  follow  that  a  substi- 
tute teacher,  employed  to  take  the  place  of  another 
teacher  for  a  week  or  a  day,  could  not  be  discharged, 
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when  the  regular  teacher  reported  for  duty,  without 
two  and  one-half  months^  notice,  and  then  only  at 
the  close  of  the  school  year.  The  result  would  be 
that  the  district  would,  towards  the  end  of  the  year, 
have  many  more  teachers  than  positions,  and  would 
be  compelled  to  pay  these  extra  teachers  for  a  long 
term  of  doing  nothing.  It  is  obvious  that  the  legis- 
lature never  intended  such  a  result. 

Neither  was  the  manner  of  plaintiff's  employment 
** regular/*  within  the  meaning  of  the  statute.  When 
we  speak  of  any  act  of  any  officer  or  incorporated 
body  being  ''regular,''  we  mean  that  it  is  in  accord- 
ance with  the  prescribed  authority,  or  in  the  absence 
of  prescribed  authority,  that  it  is  according  to  the 
usual  and  appropriate  methods  of  proceeding.  And 
this  is  in  accordance  with  the  dictionary  definition 
of  the  word. 

One  of  the  definitions  given  in  the  International 
Dictionary  is: 

**  Selected,  conducted,  made,  etc.,  in  conformity 
with  established  or  prescribed  usages,  rules  or  dis- 
cipline. '  * 

And  this,  we  think,  was  clearly  the  sense  in  which 
the  word  ''regularly"  was  used  in  the  legislative 
act  in  question.  In  the  matter  of  employing  teach- 
ers, the  regular  manner  of  their  employment  is  in 
this  state  prescribed  by  statute.  Section  7  of  Chap- 
ter 172  of  the  Laws  of  1913,  provides: 

"The  board  *  *  shall  hire  teachers  and  shall 
make  contracts  with  such  teachers,  which  shall  spe- 
cify the  wages,  number  of  months  to  be  taught  *  • 
as  agreed  upon  by  the  parties." 

This  was  a  re-enactment  of  subdivision  7  of  Sec- 
tion 4052  of  the  Code,  which  was  enacted  in  1905. 


June,  1920.]     Taggart  v.  School  Distbicjt  No.  !•  437 

10,  This  law  was  not  and  is  not  in  any  way  in- 
consistent with  the  provisions  of  the  act  of  1917,  and 
is  not  repealed  thereby,  and  clearly  applies  to  all 
districts,  whether  the  population  is  greater  or  less 
than  20,000.  Under  this  provision  the  regular  way 
to  appoint  a  teacher  was  by  a  written  contract,  ex- 
ecuted at  a  meeting  of  the  board,  which  contract 
should  provide  for  the  length  of  the  employment. 
Any  other  employment  was  at  least  irregular,  if  not 
wholly  void,  and  would  not  of  itself,  place  the  teacher 
upon  the  permanent  list. 

11.  The  brief  of  this  petitioner  urges  very  strenu- 
ously that,  even  if  the  appointment  of  the  plaintiff 
was  irregular,  yet  that  it  was  not  entirely  void,  and 
that  it  could  be  and  was  ratified  by  the  acceptance 
of  plaintiff's  services,  and  many  authorities  are 
cited  to  support  the  contention  that  after  she  had 
taught,  and  the  district  had  accepted  her  services, 
she  could  recover  for  the  same,  upon  the  theory  that 
the  contract  was  ratified  by  the  district.  Even  if 
we  assume  that  this  is  the  law,  it  would  not  help  the 
plaintiff  in  this  proceeding,  for  she  would  still  not 
be  a  *' regularly*'  appointed  teacher.  There  are 
many  irregular  acts  and  proceedings  which  are  still 
valid — or  may  be  made  valid — validity  is  one  thing, 
regularity  quite  another.  The  legislature  has 
chosen  to  make  regularity,  not  validity,  the  test. 

As  was  indicated  by  Mr.  Justice  Burnett  in  the 
original  opinion,  plaintiff  entered  upon  her  employ- 
ment by  a  special  door,  and  not  by  the  regular  one. 
If  she  had  demanded  and  obtained  a  contract  in  the 
regular  way,  when  she  entered  upon  this  employ- 
ment, it  would  no  doubt  have  shown  that  she  was 
employed  as  a  substitute,  and  temporarily  only,  until 
the  recovery  of  Miss  Heath.    No   blame   whatever 
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attaches  to  her  for  having  taken  employment  as  she 
did,  but  she  ought  not  now  to  claim  more  than  she 
would  have  had,  had  she  obtained  her  employment 
in  the  regular  way  prescribed  by  the  statute. 
The  petition  for  rehearing  is  denied. 

Bbvebsed  and  Dismissed.    Beheabinq  Denied. 


Argued  Karoli  31,  affirmed  ApTir20,  reliearing  denied  June  8,  1920. 

FIEST  NAT.  BANK  OF  SHEEIDAN  v.  YOCOM. 

(1»9  Ptfc.   220.) 

Cfhattel    Mortgages— AUegatLon    Defendant    Mortgagor     *<Betainjr 
Possesalon  Meaoui  He  "Detains." 

1.  In  action  bj  chattel  mortgagee  for  possession,  allegation  of 
eomplaint  that  defendant  "retains''  possession  of  personalty  means 
same  thing  as  allegation  he  "detains"  it. 

Chattel  Mortgagee — Judgment  In  Action  for  Posseefllon  BuflLcienUy 
Desciibing  Property. 

2.  In  action  for  possession  by  chattel  mortgagee,  mortgage  and 
eomplaint  definitely  describing  property,  judgment  for  plaintiff, 
which,  after  reciting  a  list  of  the  chattels,  refers  to  the  complaint, 
the  description  of  the  personalty  being  sufficiently  definite  to  en- 
able the  sheriff  to  execute  the  writ,  is  sufficient  in  its  description 
of  the  property. 

8ale»— <)onditional   Seller   Entitled  to  Besell   for  Buyer's   Account 
and  Take  Pofiseasion  of  Mortgaged  Cliattels. 

3.  Conditional  seller  of  tractor  by  taking  possession,  selling  for 
buyer,  and  crediting  proceeds  on  conditioned  sales  note,  under  the 
contract  did  not  evidence  intention  to  rescind,  but  treated  contract 
as  in  force,  though  broken  by  buyer,  and  is  entitled  to  take  pos- 
session of  chattels  mortgaged  to  it  by  buyer  as  additional  security, 
and  to  hold  as  compensation  for  breach  of  contract. 

Bales — Conditional  Seller  Entitled  to  Recover  <Salance  After  Ctedlt- 
Ing  Proceeds  of  Resale. 

4.  One  remedy  in  a  contract  for  sale  with  reservation  of  title 
until  payment  is  right  on  buyer's  default  to  seize  and  sell  property 
and  apply  proceeds  on  price;  and,  where  seller  exercises  right,  he 
is  entitled  to  recover  from  buyer  any  balance  remaining  after 
crediting  proceeds  of  sale. 

[As  to  election  of  remedies  on  breach  of  conditional  sale,  see 
notes  in  1  Ann.  Oas.  268;  16  Ann.  Caa.  1Q57:  Ann.  Oaa  1^17D. 
464.] 
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SaleB — Oonditlonal  Sale  Sufficient  Consideration  for  Promlee  to  Pay 
Price. 

5.  ConditioncLl  sale  contract,  giving  possession  and  use  of  goods 
to  bujer  while  title  remains  in  seller  until  full  payment,  affords 
sufficient  consideration  for  buyer's  absolute  promise  to  pay  price. 

From  Yamliill:  BLabby  H.  Belt,  Judge. 

Depaxtment  1. 

Plaintiff  brings  this  action  for  the  possession  of 
certain  personal  property  described  in  a  chattel 
mortgage.  The  cause  was  tried  by  the  court  without 
the  intervention  of  a  jury.  Findings  of  fact  and 
conclusions  of  law  were  made,  and  a  judgment  was 
rendered  thereon  in  favor  of  plaintiff  for  the  pos- 
session of  the  property  or  the  value,  $J.,000.  De- 
fendants appeal. 

PlaintiflF  alleges  special  ownership  in  the  personal 
property  in  question  by  virtue  of  a  chattel  mortgage 
executed  by  defendant  H.  A.  Yocom  in  favor  of  plain- 
tiff on  February  4,  1918,  to  secure  the  payment  of 
two  certain  promissory  notes  executed  by  d,efendant 
Yocom,  one  for  $600  and  another  for  $2,300,  and 
sets  forth  the  conditions  of  the  chattel  mortgage 
which  was  duly  recorded;  that  the  conditions  of  the 
mortgage  have  been  broken  and  plaintiff  has  de- 
manded of  defendants  the  possession  of  the  personal 
property;  and  that  the  said  defendants  now  unlaw- 
fully retain  possession  of  the  personal  property  in 
Polk  County,  Oregon,  to  plaintiff's  damage  in  the 
sum  of  $755,  the  reasonable  value  of  chattels. 

On  the  same  date  the  plaintiff  delivered  to  the  de- 
fendant one  Nelson  tractor  described  in  one  of  the 
notes,  which  reads  as  follows: 

''$2300.00.    .  Sheridan,  Oregon,  Feb.  4,  1918. 

'*0n  or  before  demand,  I  promise  to  pay  to  the 
order  of  First  National  Bank  of  Sheridan,  Oregon, 
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at  their  office  in  Sheridan,  Ore.,  twenty-three  hun- 
dred dollars,  with  interest  from  date  at  the  rate  of 
10  per  cent  per  annum,  payable  annually,  and  if  not 
so  paid  when  due  to  become  as  principal  and  both 

principal  and  interest  to  bear per  cent  interest. 

'^The  express  conditions  of  the  contract  for  the 
sale  and  purchase  of  the  one  Nelson  Tractor,  being 
the  tractor  shipped  from  Eastern  Oregon  to  Port- 
land by  C.  H.  Brooks,  for  which  this  note  is  given, 
is  such  that  the  title  and  ownership  is  expressly  re- 
tained in  the  said  First  National  Bank  of  Sheridan, 
Oregon,  until  this  note  is  paid  in  full ;  That  the  First 
National  Bank,  Sheridan,  Oregon,  has  full  power  to 
declare  this  note  due  and  take  possession  of  said 
property  above  described  at  any  time  they  may  deem 
themselves  insecure,  even  before  the  maturity  of  >the 
note  and  sell  the  same  at  private  sale  and  endorse 
the  proceeds  less  the  amount  of  all  expenses  on  this 
note,  appraisement  and  stay  of  execution  waived. 
The  makers  and  endorsers  of  this  note  expressly 
waive  demand,  notice   of  non-payment  and  protest 

*'H.  A.  Yocom. '' 

In  June,  1918,  the  defendant  Yocom  becoming  in- 
volved and  unable  to  carry  on  his  farm,  plaintiff 
recovered  possession  of  the  tractor  .and  sold  the 
same  pursuant  to  the  conditions  of  the  contract  for 
the  sum  of  $1,250  which  was  indorsed  on  the  con- 
ditional sales  note. 

Defendant  Yocom  also  paid  the  bank  $440.68,  the 
proceeds  of  qertain  hogs  described  in  the  chattel 
mortgage  which  was  credited  upon  other  notes  held 
by  plaintiff  against  Yocom.  Defendant  Yocom  also 
made  other  payments  to  plaintiff  amounting  to  $190. 
On  September  11,  1918,  Yocom  being  indebted  to  de- 
fendant Broadmead  Farm  Company,  executed  to  it 
a  bill  of  sale  of  the  personal  property  in  question. 

The  defendants  by  their  answer  and  upon  the  trial 
claimed   that   the   $600  note  had   been   satisfied   in 
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full  by  the  proceeds  of  the  sale  of  the  hogs  and  the 
payment  of  $190;  and  that  plaintiff  by  taking  pos- 
session of  and  selling  the  tractor  elected  to  treat  the 
conditional  sales  note  for  $2,300  as  rescinded,  and  is 
not  entitled  to  recover  the  balance  after  crediting 
the  proceeds  of  the  sale  of  the  tractor. 

Affirmed.    Beheaeino  Denied. 

For  appellants  there  was  a  brief  over  the  names 
of  Mr.  Frank  Holmes  and  Mr.  Roy  Sparks,  with  an 
oral  argument  by  Mr.  Holmes. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  W.  0.  Sim^. 

BEAN,  J. — ^1,  2."  It  is  assigned  that  the  court  erred 
in  entering  judgment  for  plaintiff,  in  that  the  com- 
plaint is  insufficient  and  does  not  allege  that  the  de- 
fendant ''detains*^  the  personal  property  described 
in  the  complaint.  The  language  of  the  pleading  is 
that  the  defendant  ** retains"  possession  of  the  per- 
sonal property,  which  means  the  same  thing.  Error 
is  also  predicated  upon  the  insufficiency  of  the  de- 
.  scription  of  the  property  in  the  judgment.  The 
chattel  mortgage  and  complaint  definitely  describe 
the  property.  The  judgment,  after  reciting  a  list  of 
the  chattels,  refers  to  the  complaint.  The  descrip- 
tion of  the  personalty  is  sufficiently  definite  to  en- 
able the  sheriff  to  execute  the  writ.  The  point  is 
not  well  taken. 

The  main  qtiestion  in  the  case  is  in  regard  to  the 
conditional  sales  contract.  The  contention  of  de- 
fendants is  that  the  retaking  of  the  tractor  consti- 
tuted an  election  of  remedies  by  it,  and  precludes 
plaintiff  from  further  remedy  under  the  terms  of 
the  note.    Defendants  cite  McDcmiel  v.  Chiarmonte, 
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61  Or.  407,  408  (122  Pac.  33).  The  opinion  in  the 
latter  case,  at  page  408,  simply  refers  to  the  rule 
contended  for  by  defendants  as  applicable  to  some 
forms  of  conditional  sales,  and  then  states  the  four 
remedies  of  a  seller  which  he  has  under  varying 
circumstances  by  virtue  of  a  conditional  sales  con- 
tract, mentioned  in  1  Mechem  on  Sales,  Section  615, 
the  second  of  which  is  as  follows: 

''He  may  treat  the  contract  as  in  force,  but  broken 
by  the  buyer,  and,  if  by  the  transaction  the  buyer 
contracts  to  pay,  the  seller  may  retake  the  goods  and 
recover  damages  for  the  breach.^* 

In  such  case  the  measui!ie  of  damages  will  ordi- 
narily be  the  difference  between  the  contract  price 
and  the  market  value  of  the  goods  at  the  time  and 
place  of  default :  1  Mechem  on  Sales,  §  615. 

3.  In  the  instant  case  the  facts  come  clearly 
wittin  the  second  remedy  mentioned.  The  plaintiff 
by  taking  possession  of  the  tractor  and  selling  the 
same  for  the  buyer  and  crediting  the  proceeds  on 
the  conditional  sales  note,  under  the  terms  of  the 
contract,  did  not  evidence  an  intention  to  rescind  the 
contract  but  treated  it  as  in  force,  although  broken 
by  the  buyer.  The  defendant  Yocom  having  abso- 
lutely agreed  to  pay  the  price  $2,300  and  given  addi- 
tional security  therefor,  that  of  the  chattel  mortgage, 
the  seller  is  entitled  to  take  possession  of  the  chat- 
tels so  mortgaged  and  hold  the  same  as  compensa- 
tion for  the  breach  of  the  contract:  McDaniel  v. 
Chiarmonte,  61  Or.  407,  408  (122  Pac  33) ;  Herring- 
Marvin  Co.  V,  Smith,  43  Or.  315,  321  (72  Pac.  704, 
73  Pac.  340);  Francis  v.  Bohart,  76  Or.  1,  5  (143 
Pac.  920,  147  Pac.  755,  L.  R.  A.  1916A,  922) ;  Pelton 
Water  Wheel  Co.  v.  Oregon  Iron  Co.,  87  Or..  248 
(170  Pac.  317) ;  MUes  v.  Sabin,  90  Or.  129,  136  (175 
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Pac.  863) ;  International  Harvester  Go.  v.  Bauer,  82 
Or.  686  (162  Pae.  856).  In  the  latter  case  fhere  was 
a  conditional  sales  contract  similar  to  the  one  in 
question.  The  seller  seized  the  personal  property 
for  sale  in  accordance  with  the  terms  of  the  contract 
and  a  chattel  mortgage  upon  the  same  property  ex- 
ecuted at  the  same  time,  and  proceeded  to  foreclose 
a  real  estate  mortgage  contemporaneously  executed 
to  secure  payment  of  the  threshing-machine  and  en- 
gine which  were  the  subject  of  the  conditional  sale. 
The  foreclosure  was  upheld  in  an  exhaustive  opinion 
by  Mr.  Justice  Benson. 

4.  The  rule  followed  in  this  state  is  in  effect  that: 
where  one  of  the  remedies  provided  in  a  contract 
for  the  sale  of  property  containing  a  reservation  of 
the  title  in  the  seller  until  payment  of  the  purchase 
price,  is  the  right  on  default  of  the  buyer  to  seize 
and  sell  the  property  at  public  or  private  sale  and 
apply  the  proceeds  toward  the  payment  of  the  pur- 
chase price,  and  the  seller  exercises  this  right,  he  is 
entitled  to  recover  from  the  buyer  any  balance  re- 
maining after  so  crediting  the  proceeds  of  the  resale : 
See,  also,  Christie  v.  Scott,  77  Kan.  257   (94  Pac. 
214) ;  Van  Den  Bosch  v.  Bouwman,  138  Mich.  624 
(101  N.  W.  832,  110  Am.  St.  Bep.  336) ;  Warner  v 
Zuechel,  19  App.   Div.  494   (46  N.  Y.   Supp.  569) 
Ascue  V.  C.  Quitman  S  Co.,  2  Tex.  App.  (Civ.  Cas.)  441 
McPherson  v.  Acme  Lbr.  Co.,  70  Miss.  649  (12  South 
857);   Dederick  v.    Wolfe,   68   Miss.   500    (9   South 
350,  24  Am.  St.  Rep.  283) ;  and  note,  L.  R.  A.  1916A, 
919. 

The  rule  adopted  in  this  state  upholds  the  contract 
of  conditional  sale  as  made  by  the  parties  them- 
selves.   While  in  some  instances  the  rule  may  work 
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a  hardship  upon  the  buyer,  on  the  other  hand  where 
personal  property  is  sold  under  such  a  contract,  and 
on  account  of  the  leniency  of  the  seller  in  enforcing 
payments  the  property  has  deteriorated,  where  the 
same  is  machinery,  as  in  the  case  at  bar  it  might  be 
worn  out  and  practically  worthless,  the  seller  would 
receive  practically  no  compensation  therefor  if  the 
rule  contended  for  should  be  applied.  This  would 
tend  to  render  it  difficult  for  people  to  obtain  credit 
and  purchase  property  under  such  conditional  con- 
tracts.    . 

There  are  numerous  forms  of  conditional  sale 
contracts  which  have  apparently  caused  many  diver- 
gent opinions  relating  to  questions  arising  there- 
under. Many  such  contracts  of  sale  provide  that  on 
default  of  the^  buyer  the  seller  may  take  possession 
and  sell  the  property  on  account  of  the  buyer,  credit- 
ing him  with  the  proceeds  of  the  resale,  and  hold 
him  liable  for  any  deficiency  in  the  price.  As  a  gen- 
eral rule,  the  validity  of  such  a  stipulation  is  given 
full  effect  by  the  courts,  and  the  seller  is  held  en- 
titled, after  a  resale  in  accordance  with  the  provi- 
sions of  the  contract,  to  sue  and  recover  any  balance 
remaining  after  crediting  on  the  purchase  price  the 
proceeds  of  such  sale.  This  effect  has  been  given  to 
a  stipulation  authorizing  the  seller  to  retake  posses- 
sion and  resell,  as  this  necessarily  implies  that  the 
resale  shall  be  on  account  of  the  buyer  and  that  any 
deficiency  towards  the  satisfaction  of  the  price  shall 
be  paid  by  the  buyer:  24  R.  C.  L.,  p.  493,  §786; 
Madison  River  Livestock  Co.  v.  Osier,  39  Mont.  244 
(102  Pac.  325,133  Am.  St.  Rep.  558). 

5.  A  contract  of  conditional  sale,  giving  possession 
and  use  of  the  goods  to  the  buyer  while  title  remains 
in  the  seller  until  full  payment,  affords  a  sufficient 
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consideration  for  the  buyer's  absolute  promise  to 
pay  the  agreed  price:  Kilmer  v.  Moneyweight  Scale 
Co.,  36  Ind.  App.  568  (76  N.  E.  271) ;  35  Cyc,  p.  654, 
note.  The  construction  to  be  placed  upon  a  condi- 
tional sales  note  and  contract  depends  upon  the 
terms  thereof,  and  no  fast  rules  can  be  laid  down  to 
affect  such  instruments. 

Objection  is  made  to  the  application  by  plaintiff  of 
the  proceeds  of  the  sale  of  other  personal  property, 
and  it  is  claimed  that  it  should  have  been  applied 
upon  the  $600  note.  We  do  not  deem  this  material 
in  the  present  case,  as  in  any  event  the  balance  re- 
maining due  on  the  conditional  sales  note  would 
exceed  the  value  of  the  property  in  question.  De- 
fendant Yocom  acquiesced  in  the  application  made 
of  the  proceeds  and  under  the  circumstances  it  could 
not  affect  the  defendant  Broadmead  Farm  Company, 

The  question  considered  was  raised  by  defendants* 
counsel  by  a  motion  for  a  nonsuit  interposed  at  the 
appropriate  time,  and  in  other  ways  upon  the  trial 
of  the  cause.  There  was  no  error  in  overruling  the 
motion  for  a  nonsuit  and  finding  in  favor  of  plain- 
tiff. The  judgment  of  the  lower  court  is  therefore 
affirmed.  Apfi^med.    Rehearing  Denied. 

MgBridb,  C.  J.|  and  Benson  and  Habris,  JJ., 
concur. 
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Argaed  March  24,  affirmed  April  20,  rehearing  denied  June  8,  1020ti 

HOWARD  V.  FOSKETT.* 

(189  Pac.  a96.) 

Trusts— ''Express  Ttusts"  and  <*Implied  Trusts"  Defined. 

1.  ''Express  truBts"  are  such  as  are  created  by  the  deliberate 
or  intentional  act  of  the  settlor,  and  "implied  trusts"  are  trusts 
which  without  such  voluntary  acts  arise  out  of  the  transactions  of 
the  parties  by  operation  of  law. 

Trosts— Complaint  Seeking  to  EstabUWh  Trust  Held  Foonded  on  Ex- 
press Trust. 

2.  A  complaint,  alleging  that  land  was  conveyed  by  a  husband 
to  a  third  person  and  by  the  third  person  to  the  husband  and  wife 
as  tenants  by  the  entirety,  and  that  in  consideration  of  the  execu- 
tion of  such  deeds  the  wife  verbally  promised  the  husband  that  if 
she  survived  him  she  would  convey  the  land  to  his  children  by  a 
former  marriage,  reserving  a  life  estate  to  herself  and  seeking  to 
establish  a  trust  in  the  land,  was  founded  upon  an  express  trust 
alleged  to  have  been  created  by  parol  agreement. 

Trusts— Express  Trust  In  Land  cannot  be  Pro'ved  by  Farol  Biddence. 

3.  Under  Section  804,  L.  O.  L.,  providing  that  no  estate  or  in- 
terest in  real  property  other  than  a  lease  for  not  exceeding  one 
year  nor  any  trust  or  power  concerning  such  property  can  be 
created,  transferred,  or  declared  otherwise  than  by  operation  of 
law  or  by  writing,  parol  evidence  is  inadmissible  to  establish  an 
express  trust  in  land. 

Trusts — Trust  Held  not  SufflcLently  I>eclared  by  Letter. 

4.  Where  it  was  claimed  that  a  wife  in  consideration  of  the 
conveyance  of  land  to  herself  and  her  husband  as  tenants  by  the 
entireties  agreed  in  ease  she  survived  the  husband  to  convey  it  to 
his  children  reserving  a  life  estate,  a  letter  written  the  husband 
of  one  of  the  children,  stating  that  she  was  not  in  a  position  to 
know  "what  arrangement  could  be  made  protecting  my  life  inter- 
est in  the  properties  as  well  as  my  personal  equity  tnerein,"  and 
that  she  must  have  the  advice  of  counsel  and  would  then  com- 
municate with  bim,  was  not  a  sufficient  declaration   of  trust. 

[As  to  sufficiency  of  evidence  to  establish  cdmstmctive  or  re- 
sulting trust,  see  notes  in  Ann.  Cas.  1916D,  1194.] 

From  Lane:  Geobge  F.  Skipworth,  Judge. 


*On  grantee's  oral  promise  to  grantor  or  person  furnishing  eon' 
sideration  for  conveyance,  to  hold  in  trust  as  giving  rise  to  con* 
structive  trust,  see  note  in  39  L.  B..  A.  (N.  S*)  906.        Befobteb. 
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Department  2, 

This  is  a  suit  wherein  it  is  sought  to  establish  and 
declare  a  trust  in  certain  real  property.  The  com- 
plaint alleges  that  on  October  20,  1913,  W.  H. 
Abrams  and  Alice,  his  wife,  conveyed  the  real  es- 
tate therein  described  to  one  Sanford,  who  on  the 
next  day  executed  a  deed  reconveying  the  same 
property  to  Abrams  and  wife  jointly.  It  is  alleged 
that  these  conveyances  were  made  by  the  husband 
and  wife,  and  Sanford,  for  the  purpose  of  creating 
an  estate  in  entirety,  and  upon  the  express  verbal 
agreement  between  Abrams  and  his  wife  that,  in  the 
event  that  she  survived  her  husband,  she  would  con- 
vey the  property  to  the  three  children  of  W.  H. 
Abrams  by  a  former  wife  (such  children  being  the 
plaintiff  Minnie  S.  Howard  and  the  defendants 
Thomas  C.  Abrams  and  Grace  McClellan),  reserving 
to  herself  a  life  estate  therein.  It  is  claimed  that 
at  the  time  of  such  conveyances,  W.  H.  Abrams  was 
in  poor  health,  weak  in  both  body  and  mind,  and 
that  in  the  transactions,  he  yielded  to  the  undue  im- 
portunity of  his  wife,  who,  acting  with  the  fraudu- 
lent purpose  of  securing  the  property  for  herself, 
had  no  intention  of  performing  the  parol  promises 
which  she  then  made.  Thereafter,  on  November  9, 
1915,  W.  H.  Abrams  died.  The  relief  sought  is,  that 
defendant  Alice  S.  Foskett,  the  surviving  widow  of 
W.  H.  Abrams,  be  decreed  to  be  **a  trustee  to  carry 
into  execution  her  verbal  promises  made  to  said 
W.  H.  Abrams,  deceased;  that  the  deeds  recorded 
in  pages  348  and  349  of  book  102  of  the  Deed  Rec- 
ords of  Lane  County,  Oregon,  be  canceled, '^  and  that 
the  three  children  be  declared  the  owners  as  tenants 
in  common  of  the  property  described  in  the  com- 
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plaint,  subject  to  the  life  estate  of  Alice  S.  Foskett 
therein. 

The  answer  of  the  defendant,  Alice  S.  Foskett, 
admits  the  execution  of  the  deeds  in  question,  but 
denies  the  alleged  trust  agreement,  and  the  ex- 
ercise of  any  influence  by  her  in  securing  the  same. 
It  is  then  recited  affirmatively,  that,  at  the  time  of 
their  marriage,  W.  H.  Abrams  had  very  little  capital, 
and  that  the  wife,  having  received  an  inheritance  of 
more  than  $3,000,  contributed  the  same  for  use  in 
her  husband's  business,  and  from  then  until  the 
death  of  the  husband,  in  addition  to  the  perform- 
ance of  her  household  duties,  she  earned  consider- 
able money  as  a  music  teacher,  and  contributed  the 
same  to  the  common  fund  and  for  the  support  of  the 
family.  It  is  asserted  that,  being  influenced  by  the 
foregoing  fact,  W.  H.  Abrams,  of  his  volition,  soli- 
cited his  wife  to  join  with  him  in  conveying  the 
property  to  Sanford,  for  the  purpose  of  having  San- 
ford  reconvey  to  them  jointly,  thereby  giving  each 
an  estate  in  entirety.  It  is  further  alleged  that 
since  the  death  of  her  husband,  she  has  paid  taxes 
and  street  assessments  and  her  husband's  debts  from 
her  separate  funds,  relying  upon  her  ownership  of 
the  real  property  as  the  survivor  under  the  joint 
deed. 

The  reply  alleges  that  the  money  contributed  by 
the  wife  as  alleged  in  her  answer,  was  simply  a  loan 
upon  which  she  regularly  received  interest.  A  trial 
being  had,  there  was  a  decree  for  the  defendant 
Alice  Foskett,  from  which  plaintiffs  appeal. 

Affibmed.    Rehearing  Denied. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery. 
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For  respondents  there  was  a  brief  over  the  names 
of  Mr.  G.  A,  Hardy  and'  Mr.  J.  S.  Medley ,  with  an 
oral  argument  by  Mr.  Hardy. 

BENSON,  J. — In  the  consideration  of  the  ques- 
tions involved  herein,  certain  undisputed  facts  should 
be  kept  in  mind.  W.  H.  Abrams  and  the  defendant, 
Alice  S.  Foskett,  were  married  in  1878,  and  at  the 
time  of  his  death  had  been  husband  and  wife  for  a 
period  of  about  thirty-seven  years.  When  the  wed- 
ding occurred,  the  husband  had  three  small  children 
by"  a  former  wife.  These  children  grew  to  maturity 
in  their  father's  home,  from  which,  prior  to  the  ex- 
ecution of  the  joint  deed  in  controversy,  they  had 
married  and  established  homes  of  their  own.  TJie 
domestic  life  of  Abrams  and  his  wife  appears  to 
have  been  exceptionally  happy.  At  the  outset,  the 
husband's  resources  were  small,  and  the  addition  of 
the  wife's  funds  was  a  marked  reinforcement  of  his 
working  capital  and  doubtless  had  a  large  influence 
upon  their  subsequent  prosperity.  The  wife  was  a 
skilled  musician  and  added  to  the  family  income  by 
her /Services  as  a  teacher  of  music.  At  the  time  of 
the  marriage  she  received  from  her  parents  a  gift 
of  $1,000,  and  subsequently  received  from  their  es- 
tate, according  to  her  testimony,  an  additional  $3,000, 
all  of  which  was  used  by  Abrams  in  his  business. 
There  is  some  evidence  tending  to  prove  that  the  lat- 
ter sum  may  have  been  not  more  than  $2,000,  and 
there  is  some  evidence  to  the  effect  that  her  husband 
paid  her  interest  on  these  sums.  The  evidence  fails 
to  establish  the  assertion  that  the  deeds  were  ex- 
ecuted because  of  the  wife's  importunities  or  that 
the  husband  was  then  mentally  weak. 

8«  Or.— 29 
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It  is  the  contention  of  defendant  that  the  com- 
plaint is  founded  upon  allegations  of  an  express 
trust,  and  that  therefore  parol  evidence  is  not  ad- 
missible to  establish*  its  existence.  The  allegations 
of  the  complaint  upon  this  subject  are  as  follows: 

i**That,  on  October  21,  1913,  for  the  consideration 
hereinafter  expressed,  the  said  Lorenzo  Sanford 
conveyed  all  of  the  said  real  estate  to  the  said  W.  H. 
Abrams  and  Alice  S.  Abrams,  husband  and  wife, 
and  that  it  was  agreed  and  understood  by  and  be- 
tween the  qaid  W.  H,  Abrams  and  Alice  S.  Abrams, 
that  if  she  survived  the  said  W.  H.  Abrams,  she 
would  convey  the  said  real  estate  to  the  said  Minnie 
S.  Howard,  Thomas  C.  Abrams  and  Grace  McClellan 
reserving  unto  herself  a  life  estate  in  and  to  the  said 
real  estate. 

I 'That,  in  consideration  of  the  execution  of  the 
said  two  deeds,  the  said  Alice  S.  Abrams,  now  Alice 
S.  Foskett,  verbally  promised  the  said  W.  H. 
Abrams,  deceased,  tl^at  if  he  died  first  she  would 
convey  the  said  real  estate  unto  his  said  three  chil- 
dren above  named,  reserving  unto  herself  a  life  es- 
tate therein. 

**That,  in  reliance  upon  the  said  verbal  promise 
of  the  said  Alice  S.  Foskett  and  believing  the  same 
to  be  true,  and  in  consideration  thereof,  the  said 
W.  H.  Abrams  consented  to  the  execution  of  the  said 
two  deeds.  ^* 

1.  *' Express  trusts  are  such  as  are  created  by  the 
deliberate  or  intentional  act  of  the  settlor,  and  im- 
plied trusts  are  trusts  which,  without  such  voluntary 
acts,  arise  out  of  the  transactions  of  the  parties  by 
operation  of  law":  1  Beach  on  Trusts  and  Trustees, 
45. 

2,  3.  Applying  this  definition,  the  complaint  is 
clearly  founded  upon  an  express  trust,  which  it  is 
alleged  was  created  by  a  parol  agreement  between 
the  parties.    This  being  true,  the  evidence  requisite 
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to  establish  a  trust  under  the  joint  deed  is  gov- 
erned by  Section  804,  L.  0.  L.,  which  reads  thus : 

**No  estate  or  interest  in  real  property,  other  than 
a  lease  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  concerning  such  property,  can  be 
created,  transferred,  or  declared  otherwise  than  by 
operation  of  law,  or  by  a  conveyance  or  other  instru- 
ment in  writing,  subscribed  by  the  party  creating, 
transferring,  or  declaring  the  same,  or  by  his  lawful 
agent,  under  written  authority,  and  executed  with 
such  formalities  as  are  required  by  law.'' 

Speaking  of  this  section,  in  the  case  of  Cooper  v. 
Thomason,  30  Or.  161  (45  Pac.  295),  Mr.  Justice 
MooBB  says: 

**The  rule  is  universal  that  a  parol  declaration  of 
a  trust  will  not  affect  the  land,  and  for  this  reason 
parol  evidence  is  inadmissible  to  establish  such  a 
trust.  In  Pairchild  v.  Rasdall,  9  Wis.  379,  the  court, 
speaking  of  the  universality  of  this  rule,  say:  *We 
do  not  feel  called  upon  to  cite  authorities  to  show 
that,  in  the  absence  of  fraud,  accident  or  mistake, 
parol  evidence  cannot  be  received  to  prove  that  a 
deed,  absolute  on  its  face,  was  given  in  trust  for  the 
benefit  of  the  grantor.'  " 

In  Karr  et  ai.  v.  Washburn  et  al.,  56  Wis.  303  (14 
N.  W.  189),  under  a  statute  which  is  practically 
identical  with  ours,  the  court  says : 

**  Whatever  may  be  the  language  of  the  courts, 
perhaps  of  this  court,  in  some  of  the  cases,  such  a 
trust  is  not  an  absolute  nullity.  It  is  simply  void 
at  the  ^election  of  the  trustee.  He  may  execute  it 
or  not,  as  he  chooses,  and  the  courts  will  not  inter- 
fere to  compel  him  to  execute  it  or  to  refrain  from 
so  doing.  If  he  refuses  to  execute  it,  from  thence- 
forth the  trust,  which  rests  only  upon  a  moral  obli- 
gation, is  a  nullity." 

But  it  is  urged  by  plaintiffs  in  the  present  case, 
that  there  is  such  fraud  disclosed  in  the  transaction 
as  withdraws  the  matter  from  the  operation  of  the 
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statute.  The  only  allegation  of  fraud  found  in  the 
complaint  is  to  the  effect  that  Alice  S.  Abrams  did 
not  intend  to  perform  her  promise  when  she  made  it. 
It  is  true  that  in  a  few  cases  the  making  of  a  prom- 
ise, with  the  present  intention  of  disregarding  it,  is 
suflScient  evidence  of  fraud,  yet  the  obstacles  pre- 
sented to  an  effort  to  prove  what  the  intent  of  a 
party  might  have  been  at  the  time  of  making  a 
promise,  renders  such  authorities  of  doubtful  value, 
and  in  the  present  case  we  have  searched  the  evi- 
dence in  vain  for  anything  upon  which  to  predicate 
a  finding  of  such  fraud. 

4.  It  is  also  urged  tha^  a  certain  letter  written  by 
Mrs.  Foskett  suJ05ciently  declares  the  trust.  This 
letter,  evidently  written  in  response  to  a  letter  from 
her  stepdaughter's  husband,  is  as  follows: 

*' Salem,  March  8,  1916. 
**Dear  Charlie:  In  regard  to  your  request  for  an 
arrangement  of  affairs,  I  am  not  as  you  realize  in 
a  position  to  know  what  arrangements  could  be  made 
protecting  my  life  interest  in  the  properties  as  well 
as  my  personal  equity  therein,  consequently  I  will 
be  obliged  .to  have  the  advice  of  counsel  before  mak- 
ing a  reply  to  your  letter.  As  soon  as  I  have  re- 
ceived the  necessary  advice  I  will  communicate 
with  you.  The  weather  has  been  very  disagreeable 
for  over  a  week. 

**  Sincerely  yours, 

**  (Signed)     Alice  S.  Abrams.** 

This  letter  falls  very  far  short  of  stating  or  ac- 
knowledging the  terms  of  a  trust,  and  drives  the 
plaintiffs  back  upon  parol  evidence  to  explain  what 
she  is  talking  about. 

It  follows  that  the  decree  must  be  affirmed,  and 
it  is  so  ordered.      Afpibmed.    Rehearing  Denied. 

McBride,  C.  J.,  and  Bennett  and  Johns,  JJ., 
concur. 
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Argaed  April  4,  reversed  and  dismissed  April  ^,  rehearing  denied 

June  8,  1920. 

GILES  V.  ROSEBURQ. 

(189  Pae.  401,  1119.) 

MunidiMd    Corporatioiu — ^Property    to   be    AssMsed    Need    not    b# 
Deecxlbed  in  Initiatory  Proceedings. 

1.  Under  City  of  Boseburg  Charter,  Sections  73,  115^,  property  to 
be  assessed  for  a  proposed  sewer  not  abutting  upon  the  sewer  need 
not  be  described  in  the  initiatory  proceedings  and  the  owners  then 
notified  that  their  property  would  be  assessed;  notice  at-  the  assess- 
ment stage  of  the  proceeding  giving  owners  opportunity  to  be 
heard  before  assessments  are   actually  made  being  sufficient. 

Municipal     Corporations — ^Bffap    Showing    Property    Benefited    not 


2.  Under  City  of  Boseburg  Charter,  map  by  eity  engineer  show- 
ing property  to  be  benefited  by  sewer  improvement  is  not  neces- 
sary to  the  validity  of  the  proceedings,  however  proper  and  fitting 
that  euch  a  map  be  kept  on  file. 

Municipal  Corporations— Property,  Thongb  not  Abutting  on  Sewer, 
may  be  Assessed. 

8.  It  is  not  necessary  in  order  to  justify  an  assessment  upon 
property  that  it  actually  abuts  upon  the  sewer  or  be  at  the  time 
connected  therewith. 

[As  to  property  subject  to  special  sewer  assessment,  see  notes 
in  Ann.  Gas.   1915D,   384.] 

Mnnidpal   Corporations— Finding   of   Citr  Oonndl   as   to   Benefits 
Condlnsiye. 

4.  Whether  property  wsis  benefited  by  sewer  is  a  question  of 
fact  upon  which  the  finding  of  the  city  council  is  conclusive,  ex- 
cept under  special  conditions. 

PETITION  FOB  BEHEABING. 

Mnnidpal   Corporations — Sewer   District   Created — ^Notice — Property 
Benefited — ^Resolution  of  Intention  to  Construct  Sewer. 

5.  Council  of  City  of  Boseburg  was  not  required  to  create  and 
define  sewer  district,  or  give  notice  of  the  property  benefited,  at 
time  of  passing  resolution  of  intention  to  construct  sewer,  and  was 
not  required  to  specify  in  such  resolution  the  property  benefited, 
notwithstanding  Boseburg  City  Charter,  Section  111,  requiring  city 
engineer  or  surveyor  to  file  "plans  and  specifications  for  an  appro- 
priAte  sewer  or  drain,"  and  providing  that  the  council  "shall  de- 
clare" its  purpose  to  construct  said  sewer  or  drain  describing  the 
same  and  the  location  theeof";  such  provision  having  reference  to 
plans  and  specifications,  and  the  location  of  the  sewer  itself,  and 
not  of  the  ^strict. 


451  Giles  v.  Bosebubg.  [96  Or. 

From  Douglas:  James  W.  Hamilton^  Judge. 

Department  2. 

This  is  a  suit  brought  by  the  plaintiff  against  the 
City  of  Boseburg  to  quiet  title  to  certain  lots  in  said 
city,  and  to  enjoin  the  city  from  asserting  and  en- 
forcing the  lien  of  certain  assessments  made  by  the 
city,  for  the  purpose  of  putting  in  a  short  piece  of 
sewer  in  Flint's  Addition  to  said  city. 

The  plaintiff's  property  is  not  in  Flint's  Addition, 
but  in  West  View  Addition  to  the  city.  West  View 
Addition  joins  Flint's  Addition,  and  the  nearest 
portion  of  the  property  in  dispute  is  about  one  block 
and  across  two  streets,  from  the  sewer  in  question. 

The  city  council,  when  it  initiated  the  improve- 
ment, passed  a  resolution,  as  follows: 

**Be  it  Resolved  by  the  Common  Council  of  the 
city  of  Boseburg  that  it  is  expedient  and  necessary 
to  construct  sewers  at  the  following  places  in  the 
city  of  Boseburg,  for  the  relief  of  the  property  in 
the  vicinity  thereof,  to  wit:  A  16-inch  sewer  on  the 
south  side  of  Lane  Street  to  connect  with  the  pres- 
ent 16-inch  sewer  on  Lot  7,  Block  A,  Flint's  Addi- 
tion, with  the  end  of  the  16-inch  sewer  on  Lot  11, 
Block  A,  Flint's  Addition;  also  a  14-inch  sewer  line 
from  the  west  end  of  Lot  1,  Block  E,  Flint's  Addi- 
tion, running  in  a  westerly  direction  across  Glen 
Street  through  Lots  11,  10,  and  9  of  Block  A,  Flint's 
Addition,  to  the  intersection  with  the  new  16-inch 
pipe  above  mentioned;  that  the  city  engineer  be  and 
ne  hereby  is  instructed  to  prepare  plans,  specifica- 
tions and  estimates  for  the  proposed  sewers  and  file 
the  same  in  the  office  of  the  city  recorder." 

It  did  not  at  that  time  designate  the  property  to 
be  benefited  and  assessed  by  said  improvement 
The  city  engineer  filed  certain  plans  and  specifica- 
tions  for   the   sewer,    and   there   is   introduced   in 
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evidence  by  the  city,  with  those  plans,  a  map  pur- 
porting to  show,  colored  in  yellow,  the  lots  and 
property  to  be  assessed  for  the  construction  of  the 
sewer.  The  property,  belonging  to  plaintiffs  and  in 
question  here,  is  included  in  this  map.  The  map 
purports  to  have  been  filed  on  September  6,  1916, 
the  same  day  as  the  other  plans;  but  the  plaintiff 
makes  a  question  as  to  whether  it  ever  was  really 
Bled  or  kept  on  file  in  the  recorder's  office.  Plain- 
tiffs claim  to  have  asked  for  it  at  the  recorder's 
office,  and  that  they  were  told  there  was  no  such 
plat;  but  about  this,  there  is  a  conflict  in  the  evi- 
dence. 

On  the  eleventh  day  of  September,  1916,  the  fol- 
lowing resolution  was  adopted: 

**  Resolved  by  the  Common  Council  of  the  City  of 
Boseburg,  that  it  is  expedient  and  necessary,  and 
the  Council  hereby  proposes  to  construct  a  sewer 
in  Block  **A"  An^ended  Plat  of  Flint's  Addition  to 
the  City  of  Roseburg,  Oregon,  according  to  the 
plans,  specifications  and  estimates  of  the  City  En- 
gineer filed  in  the  office  of  the  City  Recorder  on  the 
6th  day  of  September,  1916,  which  said  plans  and 
specifications  and  estimates  are  hereby  approved 
and  adopted. 

**The  entire  cost  of  said  sewer,  including  the  cost 
of  engineering,  advertising,  abstracting  and  clerical 
help  in  making  the  assessment,  shall  be  assessed 
upon  the  property  especially  benefited  thereby,  as 
provided  by  the  Charter  of  the  City  of  Roseburg, 
and  no  part  thereof  phall  be  paid  by  the  city. 

**The  estimate  of  the  City  Engineer  of  the  prob- 
able detailed  cost  of  said  sewer  is  the  sum  of  $750.24. 

'*  Resolved  that  the  City  Recorder  be  and  he  is 
hereby  directed  to  give  notice  of  said  proposed  im- 
provement, as  provided  by  the  Charter  of  the  City 
of  Roseburg.'* 
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Thereafter,  the  evidence  shows  that  a  notice,  con- 
taining the  above  resolution,  and  continuing: 

**  Remonstrances  against  said  proposed  sewer  con- 
struction may  be  made  in  writing  to  the  common 
council  and  filed  with  the  City  Recorder  within 
twenty  days  from  the  date  of  the  posting  of  this  no- 
tice*' 

— ^was  posted  by  the  recorder  in  three  public  places, 
as  required  by  law.  After  the  expiration  of  the  20 
days,  the  city  passed  an  ordinance  providing  for  the 
construction  of  the  sewer  in  accordance  with  the 
plans  and  specifications.  This  ordinance  did  not 
otherwise  describe  the  property  to  be  benefited  and 
assessed,  but  contained  the  following  provision: 

**That  the  Common  Council  proceed,  as  by  law  re- 
quired, to  construct  said  sewer,  and  to  ascertain  and 
determine  the  cost  thereof,  and  to  assess  each  lot  or 
part  of  lot,  or  other  property  especially  benefited 
thereby,  its  share  of  such  cosf 

Thereafter,  notice  for  bids  was  advertised  and  the 
contract  let  and  the  sewer  constructed. 

Still  later,  a  schedule  of  the  proposed  assessment, 
describing  the  property  to  be  assessed  and  the 
amount  of  each  assessment,  and  describing,  among 
others,  the  property  in  question  here,  duly  assessed 
to  the  plaintiffs,  was  filed  with  the  recorder,  and 
notice  was  published  setting  forth  said  assessments, 
and  calling  for  objection,  if  any,  within  15  days  from 
the  posting  of  the  notice. 

Thereafter  there  was  a  remonstrance  by  the  plain- 
tiffs and  other  property  owners,  which  was  referred 
to  a  committee,  who  reported  against  the  same. 

After  the  filing  of  such  report,  the  city  council 
passed  an  ordinance  making  the  assessment  in  ques- 
tion, and  declaring  it  a  lien  upon  the  property.    The 
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plaintiffs  attack  the  proceedings  upon  the  ground 
that  the  original  resolution,  declaring  the  expediency 
of  the  construction  of  the  sewer,  and  the  subsequent 
resolution,  approving  and  adopting  the  plans  and 
specifications  of  the  engineer,  did  not  describe  the 
property  of  the  plaintiffs,  which  was  afterward  as- 
sessed, and  did  not  give  them  any  notice  that  such 
property  would  be  involved  in  the  proceedings. 
Bevebsed  and  Dismissed.    Beheabino  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Carl  E.  Wimberly  and  Mr.  Ira  B.  Riddle,  with 
an  oral  argument  by  Mr.  Wimberly. 

For  respondents  there  was  a  brief  and  an  oral 
argument  by  Mr.  B.  L.  Eddy. 

BENNETT,  J.— The  only  question  presented  in 
this  case  is  whether  or  not,  under  the  provisions  of 
the  charter  of  the  City  of  Boseburg,  the  property  to 
be  assessed  for  a  proposed  sewer — where  it  does  not 
abut  upon  the  sewer,  as  in  this  case — ^must  be  de- 
scribed in  the  initiatory  proceedings,  and  the  prop- 
erty owners  notified  then,  that  their  property  would 
be  assessed  for  its  construction. 

The  provisions  of  the  charter,  which  are  pertinent 
to  this  controversy,  are  as  follows: 

**The  Council  shall  have  power  and  it  is  hereby 
authorized  whenever  it  may  deem  that  the  public 
health,  interest  or  convenience  may  require,  to  con- 
struct or  repair  and  lay  down  all  necessary  sewers 
and  drains  of  a  character  and  capacity  to  provide  a 
complete  system  of  sewerage,  together  with  all  neces- 
sary manholes,  catch-basins,  and  brancTies,  and  to 
levy  and  collect  an  assessment  upon  all  lots  and 
parts  thereof  and  parcels  of  land  especially  bene- 
fited by  such  sewers  and  drains  to  defray  the  whole 
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or  any  portion  of  the  cost  and  expenses  thereof,  and 
to  determine  what  lands  are  especially  benefited  by 
such  sewer,  and  the  amount  to  which  each  lot  or  part 
thereof  or  parcel  of  land  is  benefited;  and  the  deter- 
mination of  the  Council  concerning  the  construction 
of  any  payment  for  any  sewer  or  drain  shall  be  final. 

**  Whenever  the  Council  shall  deem  it  expedient  or 
necessary  to  construct  or  relay  any  sewef  or  drain, 
it  shall  require  from  the  City  Surveyor  or  Engineer 
plans  and  specifications  for  an  appropriate  sewer  or 
drain,  with  all  necessary  catch-basins,  manholes  and 
branches,  and  estimates  of  the  work  to  be  done  and 
the  probable  cost  thereof;  and  the  City  Surveyor  or 
Engmeer  shall  file  such  plans,  specifications  and  esti- 
mates in  the  office  of  the  City  Recorder.  If  the 
Council  shall  find  such  plans,  specifications  and  esti- 
mates to  be  satisfactory,  it  shall  approve  the  same; 
or  may  amend  and  change  the  same  as  it  may  see  fit. 
The  Council  shall  thereupon  declare  by  resolution 
its  purpose  to  construct  said  sewer  or  drain,  describ- 
ing the  same  and  the  location  thereof  and  including 
the  estimate  of  the  probable  cost  thereof.  The 
action  of  the  Council  in  declaring  its  intention  to 
construct  or  relay  a  sewer  or  drain,  directing  the 
posting  of  notices  thereof,  and  approving  and  adopt- 
ing the  plans,  specifications  and  estimates  of  tiie 
City  Surveyor  or  Engineer,  may  all  be  done  in  one 
and  the  same  act. 

**The  resolution  of  the  Council  to  construct  or  re- 
lay such  sewer  or  drain  shall  be  kept  of  record  in 
the  office  of  the  Recorder,  and  shall  be  advertised  by 
the  Recorder  for  a  period  of  ten  days,  by  posting 
notices  thereof  in  three  conspicuous  places  in  said 
city,  or  by  publication  thereof  for  a  period  of  ten 
days  in  some  weekly  or  semi-weekly  or  daily  news- 
paper published  in  said  city,  which  notice  so  pub- 
lished must  be  published  at  least  three  times. 

''Within  twenty  days  from  the  date  of  the  first 
publication  or  posting  of  the  notice  required  by  the 
preceding  section,  the  owner  or  owners  of  any  prop- 
erty to  be  affected  by  said  proposed  sewer  or  drain, 
may  file  with  the  Recorder  a  written  remonstrance 
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against  the  said  proposed  sewer  or  drain^  and  the 
Conncil  npon  hearing  said  remonstrance  may,  at  its 
discretion,  discontinue  proceedings  in  said  matter,  or 
may  overrule  any  and  all  remonstrances  and  objec- 
tions, and  shall  have  power  and  authority  to  order 
the  construction  of  said  sewer  or  drain  or  the  repair 
or  relaying  of  the  same;  and  within  three  months 
from  the  date  of  the  final  publication  of  its  previous 
resolution,  may  by  Ordinance  provide  for  the  con- 
struction or  relaying  thereof,  which  shall  substan- 
tially conform  to  the  plans  and  specifications  pre- 
viously adopted.*' 

In  addition  to  this.  Section  115  of  the  charter  pro- 
vides that  the  proceedings  in  the  matter  of  the 
assessment  shall  be  the  same  as  provided  in  Section 
73,  and  following  of  the  charter,  which  provides  how 
the  assessment  shall  be  made,  and  that  notice  of  such 
assessment  shall  be  given  for  ten  days  before  the 
ordinance  assessing  the  same  is  finally  passed. 

There  is  no  question  that  these  latter  require- 
ments were  conformed  with  in  this  case. 

There  is  no  provision  in  the  Eoseburg  City  Char- 
ter for  the  formation  of  regular  sewer  districts,  and 
no  provision  requiring  specific  notice  to  the  property 
owner  of  the  property  to  be  benefited  in  the  early 
stages  of  the  proceedings,  or  at  any  time  prior  to 
the  proceedings  for  the  assessment.  The  only  notice 
up  to  that  time  provided  for  by  the  charter,  is  a 
general  notice  that  the  sewer  is  to  be  constructed. 

If  a  notice,  describing  the  property  to  be  assessed, 
is  required  at  this  stage  of  the  proceeding,  it  must 
be  implied  from  the  general  terms  of  the  charter,  or 
derived  from  general  principles  of  constitutional 
law. 

We  think  that  such  a  requirement  cannot  be  im- 
plied from  the  charter. 
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It  seems  very  plain  that  the  charter  does  not  con- 
template the  exact  fixing  of  the  property  to  be  ben- 
efited by  the  improvement,  until  a  much  later  time 
in  the  proceedings. 

Section  73  of  the  charter  provides: 

**  Whenever  any  construction  *  *  of  any  sewer, 
any  portion  of  the  cost  of  which  is  to  be  assessed 
upon  the  property  benefited  thereby,  is  completed^ 
*  *  the  City  Recorder,  together  with  the  committee 
on  streets  of  the  common  council,  shall  thereupon 
apportion  the  cost  thereof  upon  the  lots,  parts  of 
lots  and  parcels  of  land  benefited  thereby." 

Up  to  that  time  the  city  council  does  not  Know,  and 
has  no  way  of  knowing,  what  property  is  benefited 
by  the  improvement;  and,  of  course,  it  would  be  im- 
possible to  give  notice  to  the  particular  prop- 
erty owners  that  their  property  would  be  benefited 
thereby,  and,  therefore,  that  they  would  be  assessed 
for  the  same. 

1.  If  the  city  council  was  required  to  give  notice 
to  the  particular  property  owners,  in  advance  of  the 
initiation  of  the  proceedings,  and  it  should  turn  out 
that  some  of  the  property — which  was  at  first 
thought  to  be  benefited — ^was  not  properly  assess- 
able; or  if  it  should  appear  that  other  property,  not 
at  first  thought  to  be  benefited,  should  be  included, 
the  whole  proceeding  would  fall  to  the  ground,  and 
have  to  be  again  initiated.  Nor  was  any  specific  no- 
tice necessary  for  the  protection  of  the  land  owner 
up  to  the  time  of  the  proposed  assessment.  Up  to 
that  time  no  lien  had  been  fastened  or  attached  to 
any  particular  property.  Up  to  that  time  the  city 
is  simply  proceeding  to  construct  a  sewer,  and  to 
provide  for  the  cost  of  the  same  by  assessment, 
against  whatever  property  shall  afterwards  appear 
to  be  benefited  thereby. 
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It  is  strongly  urged  on  behalf  of  the  respondents 
that  they  were  entitled  to  be  heard,  and  to  have 
their  **day  in  court'*  as  it  were,  before  their  prop- 
erty was  assessed  and  a  lien  fastened  upon  it. 

No  doubt  this  is  true.  But  the  property  owner 
has  his  day  in  court,  under  the  charter  of  the  City 
of  Roseburg,  and  his  opportunity  to  be  heard,  when 
the  proceeding  for  the  actual  assessment  is  reached. 
At  that  stage  of  the  proceeding,  the  charter  provides 
that  a  specific  notice  shall  be  served  upon  him,  show- 
ing the  property  which  is  to  be  assessed  for  the  im- 
provement. 

In  this  case  such  notice  was  actually  given,  and 
was  effective,  for  the  plaintiffs  appeared  and  re- 
monstrated, and  after  a  hearing  the  remonstrance 
was  overruled.  It  was  after  this  hearing  that  the 
assessment  against  the  property  of  plaintiffs  was 
actually  made. 

The  proceedings  under  similar  charters,  for  the 
construction  of  sewers  and  the  assessment  of  the 
cost  upon  the  property  benefited,  has  been  frequently 
before  the  court. 

In  Strowbridge  v.  City  of  Portland,  8  Or.  67,  it 
was  contended  by  the  plaintiff  that — 

**The  city  council  should  first  declare  by  ordinance 
that  the  sewer  is  necessary,  and  describe  its  location, 
and  define  the  district  that  is  to  be  benefited  amd 
charged  with  the  cost  of  its  construction/' 

It  was  held  that  this  was  not  necessary  and  Judge 
Boise,  delivering  the  opinion  of  the  court,  said: 

**It  is  also  urged  by  the  appellant  that  the  reso- 
lution did  not  fix  the  lateral  bounds  of  the  district 
to  be  charged  with  the  cost  of  construction. 

''From  what  has  been  said,  it  follows  that  the 
council  had  power  to  proceed  and  lay  down  the 
sewer,  and  then  ascertain,  by  the  method  provided 
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in  the  proviso  of  Section  106,  what  property  was 
directly  benefited.  So  there  is  nothing  in  this  objec- 
tion. The  proceedings  of  the  council,  as  set  out  in 
the  complaint,  show  that  the  same  are  a  substantial 
compliance  with  the  provisions  of  the  charter  pro- 
viding for  the  construction  of  sewers.  The  view  we 
take  of  Section  106  of  the  charter  renders  it  unneces- 
sary to  notice  any  other  points  which  were  discussed 
in  the  argument.'' 

The  matter  was  again  before  the  court  in  Paulson 
V.  City  of  Portkmd,  16  Or.  450  (19  Pac.  450,  1 
L.  B.  A.  673),  in  which  the  Strowbridge  case  was 
followed  by  a  divided  court.  The  Paulson  case  was 
appealed  to  the  Supreme  Court  of  the  United  States 
and  was  affirmed:  149  U.  S.  30  (3  L.  Ed.  637,  13 
Sup.  Ct.  Rep.  750,  see,  also,  Rose's  U.  S.  Notes). 

In  that  case  the  opinion  was  written  by  Mr.  Jus- 
tice Brbweb  and  is  very  instructive,  and  we  think 
entirely  conclusive  upon  all  the  questions  presented 
\  here.  We  quote  from  the  opinion,  italicizing  por- 
tions deemed  especially  pertinent. 

*'By  ordinance  5068  it  ordered  the  construction 
of  the  sewer,  and  directed  what  area  should  be 
drained  into  tnitt  sewer,  and  created  a  taxing  district 
out  of  that  area.  For  these,  no  notice  or  assent  fey 
the  taxpayer  was  necessary.  A  sewer  is  constructed 
in  the  exercise  of  the  police  power  for  the  health  and 
cleanliness  of  the  city,  and  the  police  power  is  exer- 
cised solely  at  the  legislative  will.  So  also  the  de- 
termination of  a  territorial  district  to  be  taxed  for 
a  local  improvement  is  within  the  province  of  legis- 
lative discretion.  *  *  By  the  same  ordinance  the  city 
/  also  provided  that  the  cost  of  the  sewer  should  be 
distributed  upon  the  property  within  the  sewer  dis- 
trict, and  appointed  viewers  to  estimate  the  propor- 
tionate share  which  each  piece  of  property  should 
bear.  Here,  for  the  first  time  in  proceedings  of  this 
nature,  where  an  attempt  is  made  to  cast  upon  his 
particular  property  a  certain  proportion  of  the  hur- 
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den  of  the  cost,  the  taxpayer  has  a  right  to  be  heard. 
•  •  It  is  settled  that,  if  provision  is  made  *  for  notice 
to  and  hearing  of  each  proprietor,  at  some  stage  of 
the  proceedings,  upon  the  question  of 'what  propor- 
tion of  the  tax  shall  be  assessed  upon  his  land,  there 
is  no  taking  of  his  property  without  due  process  of 
law/  '' 

Here,  as  we  have  seen,  a  notice,  the  sufficiency  of 
which  is  not  questioned,  was  given  at  the  assessment 
stage  of  the  proceedings.  As  was  held  by  the  Su- 
preme Court  of  the  United  States  in  the  Paulson 
case,  that  was  the  first  time  the  property  owner,  as 
a  matter  of  absolute  constitutional  right,  could  insist 
"upon  notice  and  opportunity  to  be  heard. 

2.  It  makes  no  difference,  therefore,  whether  the  map 
drawn  by  the  city  engineer,  and  showing  the  prop- 
erty to  be  benefited,  was  actually  filed  at  the  time  it 
appears  to  have  been  filed  or  not,  ot  as  to  whether  it 
was  kept  on  file  in  the  recorder's  office.  Such  a  map 
was  not  necessary  to  the  validity  of  the  proceedings, 
however  proper  and  fitting  it  may  have  been  that 
such  a  one  should  be  kept  on  file. 

It  is  urged  on  behalf  of  respondent  that  the  city 
xjharter  provides  that  the  original  resolution,  declar- 
ing the  purpose  of  the  council  to  construct  a  sewer, 
**  shall  describe  the  same  as  to  location  thereof,^\  Rnd 
it  is  claimed  that  this  amounts  to  a  requirement, 
that  the  property  to  be  benefited,  as  well  as  the 
sewer  itself,  shall  be  located  by  the  resolution. 

But  Ve  think  this  construction  cannot  be  main- 
tained. It  is  the  sewer  itself,  and  not  the  property 
to  be  benefited  thereby,  that  the  charter  requires  to 
be  located.    This  seems  plain  and  obvious. 

The  sewer  itself  seems  to  have  been  fully  located 
in  this  resolution: 
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**A  16-iiich  sewer  on  the  south  side  of  Lane  Street 
to  connect  with  the  present  16-inch  sewer  on  Lot  7, 
Block  A,  Flint's  Addition,  with  the  end  of  the  16- 
inch  sewer  on  Lot  11,  Block  A,  Flint's  Addition/' 

It  is  not  claimed,  as  we  understand  it,  that  this 
description  was  not  entirely  sufficient  to  locate  the 
sewer  itself,  and  this,  as  we  conclude,  was  all  that 
was  necessary  in  that  r^ard  in  this  particular  reso- 
lution. 

The  plaintiffs,  having  had  full  notice  and  oppor- 
tunity to  be  heard  before  the  assessments  were  made 
on  their  property,  and  it  not  being  necessary  for  the 
city  council  to  fix  the  property  benefited  prior  to 
that  time,  under  this  particular  city  ^charter,  we 
think  the  proceedings  of  the  city  council  must  be 
upheld. 

3.  It  is  not  necessary,  in  order  to  justify  an  as- 
sessment upon  property,  that  it  actually  abuts  upon 
the  sewer,  or  be  at  the  time  connected  therewith. 

In  Beckett  v.  City  of  Portland,  53  Or.  169  (99  Pac. 
659),  it  is  said: 

'*The  general  rule  is  that,  where  a  municipality 
has  authority  to  establish  assessment  districts  and 
assess  the  cost  of  constructing  sewers  on  property 
therein,  it  is  not  essential  to  the  validity  of  an  assess- 
ment that  the  property  shall  abut  upon  the  streets 
or  place  where  the  sewer  is  laid.  The  question  of 
benefits  is  one  of  fact,  and,  if  it  be  determined  by  the 
proper  tribunal  that  the  property  is  specially  ben- 
efited by  the  construction  of  the  sewer,  an  assessment 
is  proper  to  the  extent  of  such  benefit,  whether  the 
property  is  abutting  or  contiguous  to  the  improve- 
ment or  not. 

4.  Whether  this  property  really  was  benefited  by 
the  improvement  is  a  question  of  fact,  upon  which  the 
finding  of  the  city  council  is  conclusive,  except  under 
special  conditions  not  existing  here. 
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This  question,  regarding  street  improvements,  has 
very  lately  been  fully  considered  by  the  court  in 
banc  in  KUlinggworth  v.  City  of  Portland,  93  Or. 
525  (184  Pac.  248). 

The  judgment  of  the  court  below  is  reversed  and 
the  cause  dismissed,  with  costs  and  disbursements  of 
both  courts  to  the  defendant 

BSVEBSED    AND    DISMISSED.      BSHEABINO    DeNIED. 

McBbide^  C.  J.,  and  Bean  and  JohnSi  JJ.,  concur. 


Denied  June  S,  1920. 

Petition  fob  Beheabing. 

(189  Pbe.  1119.) 

On  petition  for  rehearing.    Petition  Denied. 
Mr.  B.  L.  Eddy,  for  the  petition. 

Mr.  Carl  E.  Wimberly  and  Mr.  Ira  B.  Riddle, 

contra. 

BENNETT,  J.— 5.  A  petition  for  rehearing  has 
been  presented  in  this  case,  and  in  the  accompanying 
brief  it  is  strenuously  urged,  that  the  decision  in 
effect,  repeals  Section  111  of  the  city  charter  of  the 
City  of  Eoseburg,  or  reads  out  some  provision  of 
that  section. 

The  particular  provision  of  the  section,  which  is 
thought  to  have  been  read  out  or  repealed,  is  not  set 
forth  in  the  brief  for  rehearing,  but  we  infer  from 
the  general  line  of  argument  that  it  is  claimed  the 
section  contains  some  provision,  requiring  the  coun- 
cil to  create  a  sewer  district,  or  to  set  out,  at  the 
time  of  the  original  resolution,  the  property  which 
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will  be  benefited  by  the  proposed  sewer,  and  that 
notice  of  such  property  be  given  in  advance  of  the 
construction  of  the  sewer.  There  is  no  such  provi- 
sion in  this  section,  nor,  as  far  as  we  have  been  ad- 
vised by  counsel,  anywhere  in  the  charter^  We 
quote  Section  111  again  in  full,  taking  it  from  the 
brief  of  respondents: 

**  Whenever  the  Council  shall  deem  it  expedient  or 
necessary  to  construct  or  relay  any  sewer  or  drain, 
it  shall  require  from  the  City  Surveyor  or  Engineer 
plans  and  specifications  for  an  appropriate  sewer,  or 
drain,  with  all  necessary  catch-basins,  manholes,  and 
branches,  and  estimates  of  the  work  to  be  done  and 
the  probable  cost  thereof;  and  the  City  Engineer  or 
Surveyor  shall  file  such  plans,  specifications,  and 
estimates  in  the  office  of  the  City  Recorder.  If  the 
Council  shall  find  such  plans,  specifications,  and  esti- 
mates to  be  satisfactory,  it  shall  approve  the  same; 
or  may  amend  and  change  the  same  as  it  may  see 
fit.  The  Council  shall  thereupon  declare  by  resolu- 
tion its  purpose  to  construct  said  sewer  or  drain, 
describing  the  same  and  the  location  thereof  and  in- 
cluding tne  estimate  of  the  probable  cost  thereof. 
The  action  of  the  Council  in  declaring  its  intention 
to  construct  or  relay  a  sewer,  or  drain,  directing 
the  posting  of  notices  thereof,  and  approving  and 
adopting  the  plans,  specifications  and  estimates  of 
the  City  Surveyor  or  Engineer  may  all  be  done  in 
one  and  the  same  act.'* 

There  is  not  a  word  in  the  section  which  requires 
the  council  to  create  and  define  any  sewer  district, 
or  to  specify  the  property  which  will  be  benefited, 
or  that  any  notice  of  a  sewer  district,  or  of  the  prop- 
erty benefited,  shall  be  given  at  this  stage  of  the 
proceeding.  The  plans  and  specifications  which  are 
to  be  required  from  the  city  surveyor,  are  plans  and 
specifications  of  the  sewer  itself,  and  not  plans  of 
any  sewer  district,  or  of  any  property  to  be  ben- 
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efitedy  and  it  is  the  Icication  of  the  sewer  itself,  and 
not  the  location  of'  any  sewer  district,  which  is  re- 
qnired  to  be  given  in  the  resolution,  provided  for  in 
the  latter  part  of  the  section. 

**  Shall  declare  its  purpose  to  construct  said  sewer 
or  drain,  describing  the  same  and  the  location 
thereof.'* 

The  sewer  itself  is  one  thing,  and  the  sewer  dis- 
trict (if  there  is  one)  or  property  benefited  is  quite 
another.  The  charter  requires  the  resolution  to  give 
the  location  of  the  sewer,  but  does  not  require  it  to 
create  a  sewer  district  at  this  time,  or  to  designate  ^ 
or  locate  the  property  benefited.  This  is  as  plain 
as  the  English  language  can  make  anything.  We 
are  liot  reading  anything  out  of  this  section.  On  the 
contrary,  we  are  taking  it  word  for  word  exactly  as  it 
reads;  and  we  have  no  more  right  to  read  anything 
in  to  the  charter,  than  we  would  have  have  to  read 
something  out 

As  we  read  the  record,  the  city  council  did  com- 
ply with  every  word  of  this  section.  It  did  require 
plans  of  the  sewer  itself,  and  did  give  its  location, 
and  did  publish  a  notice  of  these  things,  as  the 
charter  required.  This  notice  was  not,  and  was  not 
required  to  be,  addressed  to  any  particular  person, 
nor  was  it  required  to  describe  any  particular  prop- 
erty or  assessment  district.  It  was  in  the  nature  of 
a  notice  to  all  whom  it  might  concern.  It  was  a 
notice  to  every  taxpayer  in  the  city,  and  to  every 
person  whose  property  lay  in  such  a  shape  that  it 
might  be  benefited,  that  the  city  was  proposing  to 
construct  the  sewer,  and  that  all  the  conditions  and 
assessments  authorized  by  the  charter,  might  follow. 

Afterwards,  and  before  the  property  to  be  assessed 
was    directly    affected    in    any    way,    or    any    lien 
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fastened  upon  it,  the  council  was  required  to  specify 
the  property  to  be  assessed,  and  to  give  the  owners 
notice  and  opportunity  to  be  heard.  This  gave  such 
owners  their  *May  in  court'*  and  opportunity  to  be 
heard,  and  fully  satisfied  all  their  constitutional 
rights.  It  seems  to  be  conceded  that  this  also  was 
done.  There  is  no  provision  of  the  charter,  and  no 
constitutional    provision,    requiring    anything    more. 

The  petition  for  rehearing  is  denied. 

Bevebsed.    Suit  Dismissed.    Beheabing  Denied. 

MoBbide,  C.  J.,  Bean  and  Johnb^  JJ.,  concur. 


Argaed  at  Pendleton,  May  3,  affirmed  June  8,  1920. 

In  Be  MoILBOY. 
MoILBOT  V.  MoILBOY. 

(190  Pac.  309.) 

iDMiie    Tenona — Gnaidian    of    Incompetent— Petltloxi    Need    Only 
FoUow  Statate. 

1.  Petition  for  appointment  of  £^ardian  for  an  alleged  ineom- 
}>etent  is  sufficient  if  it  follows  substantially  the  wording  of  Sec- 
tion 1319,  L.  O.  L.,  and  it  is  not  necessary  to  aUege  all  facts  and 
details  tending  to  show  the  individual  is  incapable  of  conducting 
his  own  affairs. 

Insane  Persons — Evidence — Gnardian  and  Ward — ^Incompetency. 

2.  On  a  son's  petition,  under  Section  1319,  L.  O.  L.,  for  appoint- 
ment of  guardian  for  his  ninety-one  year  old  father,  evidence  held 
to  show  that  the  father  was  incapable  of  conducting  his  own 
affairs,  and  to  call  for  guardianship  to  manage  and  preserve  the 
estate. 

[Presumption  as  to  continuance  of  permanont  insanity,  see  notes 
in  4  Ann.  Oaa.  491;  Ann  Gas.  1912C,  388.] 

From  Union:  John  W.  Knowles,  Judge. 
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In  Banc. 

This  proceeding  was  initiated  in  the  County  Court 
of  Union  County,  to  have  a  guardian  appointed  for 
the  defendant,  James  McHroy,  father  of  the  peti- 
tioner. The  petition  alleges  that  James  Mcllroy  has 
in  his  own  right  about  $15,000  in  Liberty  bonds, 
notes,  certificates  of  deposit,  cash  and  other  prop- 
erty to  the  value  of  about  $2,000;  that  he  lives  alone 
and  is  unable  to  look  after  his  own  business;  that 

on  the  =  day  of  May,  1919,  he  drew  his  money 

and  securities  from  the  First  National  Bank  of 
Elgin  and  put  them  away  somewhere  about  his 
Bouse,  forgot  where  he  hid  them  and  reported  the 
loss  to  many  people  around  the  town;  that  it  is  un- 
safe for  him  to  have  any  money  around  the  house, 
as  it  subjects  him  not  only  to  loss  but  to  danger  of 
violence  and  robbery;  that  he  is  almost  blind  and 
his  mind  and  memory  are  greatly  weakened  by  age; 
that  he  is  incapable  of  conducting  his  own  affairs 
and  maintaining  himself;  that  he  refuses  to  live  with 
or  make  his  home  with  any  of  his  relatives ;  and  that 
unless  a  guardian  is  appointed  to  care  for  him  his 
property  will  be  lost  and  dissipated. 

A  restraining  order  was  granted  and  a  citation 
issued  to  James  McHroy.  The  defendant  appeared 
by  his  attorney  and  filed  motions  to  strike  out  the 
petition  upon  the  ground  that  it  did  not  state  facts 
sufficient  to  show  that  he  was  wasting  his  estate  or 
was  incompetent  to  manage  his  business,  and  to  dis- 
solve the  restraining  order,  both  of  which  were  over- 
ruled. The  defendant  filed  an  answer  denying  the 
material  allegations  of  the  petition  and  alleging 
that  the  proceeding  was  prompted  by  malice  and  an 
attempt  on  the  part  of  the  petitioner  to  prevent  him 
from  conducting  his  own  affairs  and  to  embarrass 
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him  in  the  disposition  of  his  property;  that  he  had 
acquired  all  his  property  by  his  own  industry  and 
ability;  that  he  has  always  conducted  his  own  busi- 
ness and  is  still  able  to  do  so ;  that  he  has  relied  upon 
his  son  William  Mcllroy  and  the  latter 's  wife  to  at- 
tend to  his  affairs  as  he  directs;  and  that  he  is  able 
and  competent  to  manage  his  property  and  business 
and  does  not  waste  anything.  He  prayed  that  the 
proceeding  be  dismissed  and  the  restraining  order 
dissolved.  The  reply  denied  all  the  new  matter  in 
the  answer. 

A  trial  was  had,  testimony  was  taken  and  the 
court  found  that  the  defendant  is  about  ninety-one 
years  of  age ;  that  his  eyesight  is  defective  and  his 
hearing  greatly  impaired;  that  he  is  suffering  a  de- 
terioration of  intellect,  and  senile  dementia ;  that  he  is 
unable  to  conduct  his  own  affairs  and  that  he  re- 
quires the  services  of  a  guardian  for  his  person  and 
estate.  The  court  appointed  F.  L.  Meyers  as  his 
guardian  upon  the  giving  of  an  approved  bond  for 
$15,000  by  Meyers. 

An  appeal  from  that  decision  was  taken  to  the 
Circuit  Court.  The  case  was  there  tried  de  novo  upon 
the  record  and  transcript  made  in  the  County  Court, 
and  the  Circuit  Court  made  findings  of  fact  and  ren- 
dered a  decree  affirming  the  decision  of  the  County 
Court  and  its  appointment  of  F.  L.  Meyers  as 
guardian.  The  defendant  appeals,  claiming  that  the 
Circuit  Court  erred  in  not  discharging  the  defend- 
ant from  the  custody  of  a  guardian,  in  not  releasing 
his  property,  in  decreeing  that  he  is  incapable,  or 
by  reason  of  his  age  not  competent  to  manage  or 
control  his  business  affairs,  and  in  confirming  the 
appointment  of  a  guardian  to  look  after  his  person 
and  estate.  Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  H.  Finn. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  John  8.  Hodgin. 

JOHNS,  J. — 1.  The  petition  is  based  on  Section 
1319,  L.  0.  L.,  which  provides  that  the  several 
County  Courts  shall  have  power  to  appoint  guardians 
to  take  care  of  the  estates,  real  and  personal,  of  all 
who  are  unable  to  manage  their  own  property  and 
business.  In  this  kind  of  a  pleading  it  is  sufficient 
if  the  petition  follows  substantially  the  wording  of 
the  statute.  It  is  not  necessary  to  allege  all  of  the 
facts  and  details  tending  to  show  that  an  individual 
is  *  incapable  of  conducting  his  own  affairs":  Dick- 
enson V.  Henderson,  90  Or.- 408  (176  Pac.  797).  In 
the  case  of  In  re  Northcutt,  81  Or.  646  (148  Pac. 
1133,  160  Pac.  801),  it  wag  held  that  if  Northcutt 
were  **  unable  without  assistance  properly  to  man- 
age and  take  care  of  his  property  and  would  be  likely 
to  be  deceived,  dominated  or  imposed  upon  by  artful 
or  designing  persons,"  he  would  be  incapable  of  con- 
ducting his  own  affairs,  within  the  meaning  of  Sec- 
tion 1319,  L.  0.  L. 

The  testimony  shows  that  the  defendant  is  between 
ninety-one  and  ninety-three  years  of  age;  that  he 
earned  and  accumulated  funds  and  property  after 
he  was  seventy  years  old;  that  he  was  divorced  from 
his  wife  about  twenty  years  ago;  that  he  was  the 
father  of  a  large  family,  and  all  but  one  of  the  chil- 
dren took  the  part  of  the  mother;  that  he  lived  alone 
in  his  own  building  at  Elgin;  that  he  did  his  own 
cooking  and  looked  after  his  own  wants;  and  that 
physically  he  was  quite  active  for  a  man  of  his  age. 
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It  also  appears  that  until  recently  both  his  hearing 
and  eyesight  were  good;  that  he  read  the  news- 
papers and  in  large  measure  attended  to  his  own 
business;  that  when  the  petition  was  signed  his 
hearing  was  defective  and  his  sight  was  very  poor; 
that  he  had  dif&culty  in  recognizing  his  friends  ex- 
cept by  their  voices,  and  that  they  had  to  speak  in 
^   fairly  loud  tones  in  order  for  him  to  hear  at  all. 

In  recent  years  he  had  his  money,  bonds  and 
securities  on  deposit  in  an  Elgin  bank,  and  its  offi- 
cers looked  after  his  business.  His  memory  became 
very  defective  and  he  had  somewhat  of  a  delusion 
about  his  children,  imagining  that  they  had  robbed 
him  in  a  business  transaction  long  past.  He  had  ac- 
quired the  habit  of  taking  his  assets  from  the  bank, 
hiding  them  somewhere  in  the  house  where  he  lived 
and  later  returning  them  to  the  bank.  He  did  this 
several  times  in  the  four  or  five  months  next  pre- 
ceding the  filing  of  the  petition.  Among  his  assets 
he  had  $5,000  in  Liberty  bonds  that  were  **  payable 
to  bearer"  and  the  title  would  be  passed  by  delivery, 
and  $5,400  in  certificates  of  deposit  in  the  Elgin 
bank,  payable  to  his  order.  The  testimony  is  un- 
disputed that  he  took  all  of  these  papers  from  the 
bank,  placed  them  in  his  kitchen  stove,  where  they 
would  be  destroyed  by  a  brisk  fire,  later  concealed 
them  elsewhere  and  forgot  where  he  put  them.  He 
then  notified  some  of  his  neighbors  that  he  had  been 
robbed.  Six  or  seven  of  them  joined  in  a  diligent 
search  of  his  premises,  including  the  stove  and  an 
old  mattress  where  he  claimed  he  had  put  his  papers. 
He  also  told  them  that  at  times  he  placed  his  valu- 
ables  in  the  ash-box  of  his  heating  stove.  After  a 
thorough  investigation  lasting  about  an  hour  and  a 
half  nothing  was  found,  and  for  want  of  a  light  the 
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searchers  quit  until  the  next  morning.  The  bonds 
and  deposit  slips  were  .later  discovered  in  an  old 
trunk,  where  the  defendant  had  evidently  placed 
them. 

Several  witnesses  were  called  to  testify  concern- 
ing the  defendant's  actions,  conduct  and  capacity  to 
transact  business  and  care  for  his  property;  and 
there  was  some  evidence  on  his  part,  especially  that 
of  his  son  William,  tending  to  show  that  he  was  com- 
petent apd  qualified  to  look  after  his  business  affairs. 
He  was  present  at  the  hearing  in  the  County  Court, 
but  was  not  called  as  a  witness.  The  testimony  was 
taken  before  the  county  judge,  who  had  more  or  less 
personal  knowledge  of  the  surrounding  circum- 
stances. His  findings  were  later  approved  by  the 
Circuit  Court. 

2.  The  strenuous  objection  of  the  son  William  to 
the  appointment  of  a  guardian  was  upon  the  ground 
that  the  father  would  not  receive  proper  care  and  at- 
tention and  that  the  guardian  would  appropriate  the 
estate  and  dissipate  it  in  costs  and  expenses.  The 
purpose  of  the  statute  is  to  provide  for  the  appoint- 
ment of  a  custodian  for  anyone  who  is  '^incapable 
of  conducting  his  own  affairs."  After  a  careful 
reading  of  the  testimony  we  are  satisfied  that  it  is 
prudent  and  best  for  his  own  interests  that  a  guard- 
ian be  appointed  for  the  defendant  to  manage  and 
preserve  his  estate.  The  man  named  is  the  cashier 
of  a  bank  at  La  Grande  and  is  under  a  sufficient 
bond.  His  conduct  and  management  are  subject  to 
the  approval  of  the  County  Court,  and  it  must  be 
assumed  that  he  will  render  a  correct  accounting  of 
his  trust.  It  is  apparent  that  the  defendant  cannot 
manage  his  property  without  assistance,  and  there 
is  serious  danger  that  without  a  guardian  he  might 
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be  *' dominated  or  imposed  upon  by  artful  or  design- 
ing persons.'* 
The  decree  is  affirmed*  AjTifiMBDw 


Argued  April  21,  affirmed  Jane  8,  1920. 

THE  W.  T^  BAWLEIGH  CO.  v.  MoCOY.* 

(190  PSftC.   811.) 

Giiarant7---Coiitract— 'Tiirclia66''--''Ttao«f0r.*» 

1.  Where  a  company  contracted  to  sell  goods  on  credit  et 
wholesale  to  a  buyer  reselling  the  same  in  certain  territory,  and 
the  buyer  with  the  company's  approval  accepted  from  another 
buyer  from  it  under  a  similar  contract  goods  in  his  posseseion  not 
paid  for,  and  authorized  the  company  to  charge  him  with  the 
amount  of  the  inroice  price  thereof,  he  obtained  title  thereto,  by 
transfer  from  the  other  buyer,  who  had  absolute  title,  and  not  by 
purchase  from  the  company,  within  the  terms  of  a  guainjity  of 
payment  for  goods  purchased  under  the  contract;  a  "transfer"  be- 
ing an  act  or  transaction  by  which  property  of  one  person  ij  by 
him  vested  in  another. 

Ghiaiaaty— IdabiUty — Oomiwiisatiloii— Constractioii. 

2.  Liability  of  guarantors  without  hire  or  compenflataon  ia 
strictly  construed. 

From  Lane:  Geobgb  F.  SkipwobtHi  Judge. 

Department  2. 

The  plaintiff  is  an  Illinois  corporation,  with  its 
principal  office  and  place  of  business  at  Freeport,  in 
that  state,  and  a  branch  office  at  Oakland,  Califor- 
nia.  It  is  engaged  in  a  line  of  supplies  commonly 
placed  and  used  in  the  country  home.  Its  method 
of  business  is  for  someone  to  make  an  application  to 
the  home  office  to  purchase  its  goods,  wares,  and 
merchandise,  to  be  sold  by  him  within  a  certain  ter- 
ritory.   If  found  suitable,  it  then  forwards  one  of 

*For  authorities  passing  on  the  question  of  definition  and 
elements  of  a  sale,  see  note  in  26  L.  S.  A.  (K.  8.)  5.    Bsportkb. 
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its  standard  written  contracts,  attached  to  which  and 
made  a  part  thereof  is  a  guaranty,  to  be  executed 
by  two  or  more  different  persons,  to  the  effect  that 
they  are  liable  for  and  will  pay  for  all  goods  that  may 
be  purchased  from  the  plaintiff  by  their  principal 
under  the  contract. 

In  the  instant  case  M.  C.  Seward  entered  into  such 
contract  with  the  plaintiff,  the  material  provisions 
of  which  are  that  it  agreed  to  deliver  the  merchan- 
dise sold  to  Seward  f.  o.  b,  at  Freeport,  Illinois, 
or  one  of  its  branches  at  its  option. 

**Said  seller  agrees  to  sell  said  buyer  all  such 
goods,  wares  and  merchandise  at  its  current  whole- 
sale prices  at  the  date  of  shipment;  such  prices  to 
be  shown  by  itemized  invoice  for  each  purchase, 
and  shipment  to  be  made  on  orders  from  said 
buyer.*' 

In  consideration  thereof  Seward  agreed  to  pay  the 
plaintiff  its  wholesale  price  f.  o.  b.  for  all  merchan- 
dise which  he  purchased,  and  it  agreed  to  purchase 
from  him  during  the  term,  or  after  the  expiration  of 
the  contract,  at  current  wholesale  prices,  such  mer- 
chandise as  he  ''may  then  have  on  hand  and  un- 
sold,*' provided  it  is  in  suitable  condition,  and  ''pay 
or  credit  the  buyer  therefor  on  the  return  of  such 
products.'*  He  agreed  to  pay  the  plaintiff  "its 
actual  expenses  of  receiving,  inspecting,  and  over- 
hauling all  such  goods,  wares,  and  merchandise." 
The  contract  further  provided  that  it  is  subject  to 
acceptance  at  the  office  of  said  seller  at  Freeport, 
Illinois,  and  ' '  shall  be  in  force  and  effect  from  and 
after  the  date  of  its  acceptance,"  and  that  it  might 
be  terminated  upon  the  written  notice  of  either 
party,  and  that  it  would  expire  by  its  own  limitation 
on  December  21,  1918;  also  "that  this  contract  in- 
cludes and  does  and  shall  constitute  the   sole  and 
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only  and  entire  agreement  between  the  parties 
hereto,'^  and  that  it  '* shall  not  be  changed  or  modi- 
fied in  any  particular  whatsoever  by  any  employee 
or  representative  of  the  seller  in  any  capacity,  unless 
any  such  change  or  modification  shall  first  be  speci- 
fically reduced  to  writing  and  signed  by  both  of  the 
parties  hereto,  and  then  any  such  change  or  modifi- 
cation shall  only  be  effective  after  the  corporate  seal 
of  the  seller  shall  have  been  duly  affixed  thereto.'' 

In  consideration  of  extending  a  line  of  credit  to 
Seward,  the  defendants  did  ^^ jointly  and  severally 
guarantee,  unconditionally,  the  full  and  complete 
payment  to  said  company  of  any  and  all  indebted- 
ness which  may  become  due  under  the  terms  of  the 
above  and  foregoing  contract  by  the  buyer  named  as 
such  therein,"  and  agreed  that  the  guarantee  could 
be  enforced  against  them  without  joining  Seward  as 
a  party  to  the  action.  There  are  a  number  of  imma- 
terial provisions.  The  contract  with  the  guarantee 
attached  was  duly  accepted  in  writing  by  the  plain- 
tiff at  its  home  office  on  August  9,  1917. 

The  plaintiff  alleges  that  between  August  16,  1917, 
and  January  8,  1918,  and  relying  upon  said  guar- 
antee  and  the  credit  of  the  defendants,  it  sold  and 
delivered  to  Seward  merchandise  of  the  reasonable 
value  of  $563.69,  upon  which  there  had  been  paid 
$321.88,  leaving  a  balance  of  $241.81  due  and  owing, 
for  which  it  prays  judgment  against  the  defendants, 
with  interest. 

The  defendants  admit  the  making  of  the  contract 
by  Seward,  and  the  execution  of  the  guarantee  as  al- 
leged, deny  all  other  material  allegations,  and  as  an 
affirmative  defense  in  the  nature  of  a  plea  in  abate- 
ment allege  that  the  plaintiff  has  failed  to  comply 
with  the  laws  of  Oregon  relating  to  the  doing  of 
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business  with  foreign  corporations  or  the  appoint- 
ment of  an  agent,  and  that  it  was  engaged  in  doing 
business  in  the  State  of  Oregon  at  the  time  of  the 
alleged  making  of  the  contract.  As  a  second  de- 
fense they  plead  that  the  alleged  contract  set  out  in 
the  complaint  was  not  executed  or  accepted  by  the 
plaintiff  until  the  seventeenth  day  of  August,  1917; 
that  Seward  had  paid  the  plaintiff  for  all  the  goods 
which  he  had  purchased  after  that  date,  and  that 
such  payments  should  be  applied  on  the  sale  of 
goods  which  he  purchased  after  the  guarantee  was 
accepted.  It  is.  then  alleged  that  about  December  1, 
1917,  plaintiff  terminated  its  contract  with  Seward, 
took  away  from  him  all  of  the  goods  in  his  posses- 
sion, and  transferred  them  to  Max  Luebke,  of  Cot- 
tage Grove,  Oregon,  substituting  him  as  a  debtor 
for  Seward;  that  the  plaintiff  now  seeks  to  hold  the 
defendants  liable  for  the  goods  which  were  trans- 
ferred by  the  plaintiff  to  Luebke  without  the  consent 
of  the  defendants,  and  by  reason  thereof  the  alleged 
guarantee  became  and  is  null  and  void;  and  that  de- 
fendants were  released  from  liability.  The  defend- 
ants plead  a  third  defense  which  is  not  important 
here. 

For  reply  the  plaintiff  alleged  that  the  goods  re- 
ferred to  in  the  complaint  were  sold  to  Seward  and 
the  contract  therefor  was  made  in  the  State  of  Illi- 
nois, and  it  is  not  liable  for  a  license  fee  to  the  State 
of  Oregon,  and  that  Seward  was  given  credit  on 
his  contract  to  the  plaintiff  for  all  the  goods  which 
were  turned  over  to  Luebke,  and  for  the  amount 
thereof  defendants  were  released  upon  their  guar- 
anty. 

It  appears  that  J.  S.  Barnett  had  a  like  contract 
with  the  plaintiff  in  the  same   territory,   which  it 
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terminated  on  August  4^  1917,  and  that  lie  then  had 
in  his  possession  in  Lane  County,  Oregon,  goods, 
wares  and  merchandise  which  he  had  purchased 
from  the  plaintiff,  and  which  were  of  the  reason- 
able value  of  $320.94.  Barnett  then  delivered  this 
merchandise  to  Seward,  who  took  actual  possession 
of  it  as  of  that  date,  and  thereafter  proceeded  to 
sell  it  as  his  own. 

When  the  plaintiff  had  introduced  its  evidence  the 
court  stated  **that  by  eliminating  the  Bamett  claim 
of  $320.94  the  defendants  are  entitled  to  a  directed 
verdict.  Therefore  that  will  be  the  order  of  the 
court,  a  directed  verdict  for  the  defendants/'  Plain- 
tiff duly  excepted  to  this  ruling.  The  jury  returned 
such  a  verdict,  upon  which  judgment  was  entered 
and  from  which  the  plaintiff  appeals.      Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Fred.  E.  Smith  and  L.  M.  Gravis,  with  an  oral 
argument  by  Mr.  Smith.  f 

For  respondents  there  was  a  brief  and  an  oral 
argument  by  Mr.  G.  A.  Hardy. 

JOHNS,  J. — ^1.  The  vital  question  in  this  case  is: 
To  whom  did  Bamett  sell  his  stock  on  August  4, 
1917,  which  was  then  in  Lane  County,  Oregon,  from 
whom  did  Seward  purchase  it,  and  when  and  where 
was  the  deal  consummated?  Assuming  that  the  de- 
fendants are  not  liable  for  the  goods  which  Seward 
received  from  Barnett,  it  is  apparent  that  Seward 
has  paid  the  plaintiff  in  full  for  all  the  merchandise 
which  he  purchased  from  the  plaintiff,  and  that  it 
would  not  have  any  legal  claim  against  the  defend- 
ants. 
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When  the  contract  between  them  is  analyzed,  it 
simply  means  that  the  plaintiff  agrees  to  sell  and 
Seward  agrees  to  bny  such  reasonable  quantities  of 
goods,  wares  and  merchandise  as  he  **may  from 
time  to  time  desire  to  purchase '*  at  current  whole- 
sale prices  at  the  date  of  shipment,  to  be  evidenced 
by  an  itemized  invoice,  which  purchase  and  shipment 
is  to  be  made  on  orders  from  Seward,  and  in  con- 
sideration thereof  he  agrees  to  pay  the  plaintiff  such 
prices  for  the  goods  which  may  from  time  to  time  be 

sold  to  him.  In  other  words,  on  the  stipulated  terms, 
Seward  agreed  to  pay  for  all  the  goods  which  he 

actually  purchased  from  the  plaintiff.  The  defend- 
ants guaranteed  the  full  and  complete  payment  to 
plaintiff  of  any  indebtedness  of  Seward  which  might 
become  due  or  owing  for  the  goods  which  he  pur- 
chased under  the  contract. 

On  August  4,  1917,  Bamett  signed  the  following 
statement  addressed  to  the  plaintiff: 

''Subject  to  your  approval,  I  have  this  date  trans- 
ferred to  Mr.  B.  M.  Seward,  address  Divide,  Ore,'' 

Then  follows  the  list  of  products,  supplies^  etc., 

transferred,  amounting  to  $320.94.    At  the  same  tiine 

Seward  signed  the  following  written  statement,  also 

addressed  to  plaintiff : 

''Subject  to  your  approval,  I  have  this  date  ac- 
cepted from  Mr.  J.  S.  Bamett,  Address,  Creswell, 
Ore.,  all  of  the  products  listed  above,  and  certify 
that  this'  is  a  true  and  absolutely  correct  list  of  all 
products  transferred.  I  hereby  instruct  and  author- 
ize you  to  charge  these  products  to  my  account  at 
regular  current  wholesale  prices  to  buyers.  I  have 
retained  a  list  of  the  products  received  as  shown 
above,  and  ask  you  to  mail  me  a  fully  itemized  in- 
voice -promptly. ' ' 
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These  writings  were  executed  at  Creswell,  in  Lane 
Comity,  Oregon,  in  the  presence  of  F.  Ot.  Larson, 
of  Oakland,  California,  who  was  apparently  acting 
for  and  representing  the  plaintiff.  At  Freeport, 
Illinois,  on  August  16,  1917,  the  plaintiff  mailed  to 
E.  M.  Seward,  Divide,  Oregon,  the  following  com- 
munication : 

*^  Following  is  a  list  of  products  you  report  re- 
ceiving from  Mr.  J.  S.  Bamett,  Creswell,  Ore. 
Complying  with  your  instructions,  we  have  charged 
these  products  to  your  account  at  current  wholesale 
prices  as  follows:  [Then  follows  a  list  of  the 
prices]/' 

Under  the  same  conditions  another  like  notice  was 
mailed  on  August  29,  1917,  and  notice  in  return  was 
mailed  to  Seward  on  September  27,  1917.  This  price 
list  amounted  to  $35.75. 

Exclusive  of  such  writings  there  is  no  competent 
testimony  as  to  when,  where,  how,  and  by  whom 
Seward  acquired  title  to  the  goods  which  he  received 
from  Bamett;  but  it  appears  from  them  that  sub- 
ject to  the  approval  of  the  plaintiff,  on  August  4, 
1917,  Bamett  transferred  the  listed  merchandise  to 
Seward,  and  that,  concurrent  therewith  and  subject 
to  the-  approval  of  the  plaintiff,  Seward  accepted  the 
transfer  and  authorized  the  plaintiff  to  charge  him 
with  the  amount  of  the  invoice  price.  / 

**A  transfer  is  an  act  or  transaction  by  which 
property  of  one  person  is  by  him  vested  in  another. 
This,  without  the  use  of  some  qualifying  word,  is 
the  legal  meaning  of  the  term.  Transfer  is  an  act 
of  the  parties  or  of  the  law,  by  which  the  title  to 
property  is  conveyed  from  one  living  person  to  an- 
other'^  8  Words  &  Phrases,  7064. 

^*The  Supreme  Court,  in  the  case  of  Pirie  v.  Chi- 
cago Title  &  Trust  Co,,  182  U.  S.  438  (45  L.  Ed.  1171, 
21  Sup,  Ct  Bep.  906,  see,  also,  Rosens  U.  S.  Notes), 


June,  1920.]     The  W.  T.  Rawleigh  Co.  v.  McCoy.        481 

said  transfer  *  is  defined  to  be  not  only  the  sale 
of  property,  but  every  other  and  different  mode 
of  disposing  of  and  parting  with  property.  All 
technicality  and  narrowness  of  meaning  is  precluded. 
The  .word  is  nsed  in  its  most  comprehensive  sense, 
and  is  intended  to  include  every  means  or  manner 
by  which  property  can  pass  from  the  ownership  and 
possession  of  another '':  8  Words  &  Phrases,  7066. 

The  plaintiff  contends  that  it  purchased  those 
listed  goods  from  Bamett  on  August  4,  1917,  and 
sold  them  to  Seward  on  August  16,  1917,  aft6r  it 
had  accepted  defendants'  guarantee  on  August  9, 
1917.  The  burden  of  proof  was  upon  the  plaintiff, 
and  the  only  competent  evidence  of  the  sale  was  the 
writings.  As  we  analyze  them,  Seward  obtained 
title  to  those  goods  through  the  transfer  from  Bar- 
nett,  of  whicli  the  company  was  duly  notified;  in  con- 
sideration thereof  Bamett  was  credited  on  his  ac- 
count with  the  plaintiff  for  the  amount  of  the 
invoice  price;  and  concurrent  therewith  Seward 
assumed,  and  the  plaintiff  charged  him  with  the 
amount  for  which  it  had  given  Barnett  credit.  In 
other  words,  SeWard  assumed  the  payment  of  Bar- 
nett's  debt  for  the  amount  of  the  listed  price.  Under 
a  like  contract  Barnett  had  previously  purchased 
from  the  plaintiff  and  agreed  to  pay  for  the  mer- 
chandise which  he  transferred  to  Seward  on  August 
4,  1917,  and  it  was  charged  to  him  on  plaintiff's 
books.  It  was  his  property,  and  he  had  a  right  to 
transfer  it  to  Seward  or  anyone  else,  with  or  with- 
out the  approval  of  the  plaintiff.  While  it  is  true 
that  the  actual  amount  which  Seward  was  to  pay  for 
it  was  evidenced  by  the  value  placed  upon  the  listed 
goods  by  the  plaintiff,  the  purpose  of  that  was  to 
determine  the  amount  of  Barnett 's  debt  to  the  plain- 
tiff, which  Seward  had  assumed  and  agreed  to  pay, 
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and  for  how  much  the  plaintiff  should  give  credit, 
and  the  amount  which  it  should  charge  to  Seward. 
2.  The  defendants  became  guarantors  to  Seward 
without  hire,  or  any  compensation  moving  to  them, 
and  for  such  reason  their  liability  must  be  strictly 
construed. 

*'A  guarantor,  like  a  surety,  is  bound  only  by  the 
strict  letter  or  precise  terms  of  the  contract  of  his 
principal,  whose  performance  he  has  guaranteed": 
Staver  £  Walker  v.  Locke,  22  Or.  519  (30  Pac.  497, 
29  Am.  St.  Eep.  621,  17  L.  R.  A.  652). 

Under  their  guaranty  the  liability  of  the  defend- 
ants was  limited  to  the  payment  for  goods  which 
Seward  purchased  from  the  plaintiff  on  or  after 
August  9,  1917,  and  they  are  not  liable  for  the  mer- 
chandise which  was  transferred  by  Bamett  to  Sew- 
ard on  August  4,  1917,  or  any  debt  of  Bamett  to  the 
plaintiff  which  Seward  assumed  and  agreed  to  pay. 

Judgment  is  affirmed.  Affirmed. 

McBsms,  C.  J.,  and  Bennett,  J.,  concur. 

BEAN,  J.,  Dissenting. — This  case  turns  upon  the 
question  of  whether  or  not  E.  M.  Seward,  who  had 
a  contract  with  the  plaintiff,  the  W.  T.  Bawleigh 
Company,  which  the  defendants  guaranteed  in  writ- 
ing, purchased  the  first  lot  of  goods  received  by  him, 
which  are  involved  in  the  action,  from  plaintiff  or 
from  J.  S.  Bamett.  It  appears  that  Barnett  dealt 
with  and  sold  the  goods  of  plaintiff  under  a  contract 
like  the  one  between  plaintiff  and  Seward.  This 
contract  provided,  among  other  things,  as  follows: 

*'The  seller  agrees  to  purchase  from  said  buyer 
at  any  time  during  the  term  of  or  promptly  after 
the  termination  or  expiration  of  this  contract,  and  at 
the  wholesale  prices  then  current,  -all  goods,  wares 
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and  merchandise  (wagon  excepted)  as  the  bnyer  may 
then  have  on  hand  and  nnsold:  Provided,  that  these 
products  are  in  as  good  and-  salable  condition  when 
received  by  the  seller  as  when  purchased  by  him 
from  the  seller,  and  pay  or  credit  the  buyer  there- 
for on  the  return  of  such  products  promptly  by  pre- 
paid freight  to  Freeport,  Illinois,  or  at  such  other 
branch,  transfer  house,  or  other  regular  place  of 
shipment  as  may  be  designated  by  the  seller  in  writ- 
ing; and  provided,  further,  that  said  buyer  shall  pay 
to  the  seller  its  actual  expense  of  receiving,  inspect- 
ing, and  overhauling  all  such  goods,  wares  and  mer- 
chandise.*' 

By  deposition  J.  E.  Jackson,  the  secretary  of  the 
plaintiff  company,  testified  as  to  the  purchase  of  the 
goods  thus: 

**26 — You  may  state  whether  or  not  E.  M.  Seward, 
after  the  making  of  the  contract,  Exhibit  ^A,'  pur- 
chased any  goods  from  the  plaintiff,  under  said  con- 
tract, and,  if  so,  how  were  such  purchases  made.** 
To  which  the  witness  made  the  following  answer: 
**Yes,  after  his  contract  was  accepted,  Mr.  Seward 
purchased  goods  from  us  under  this  contract.  The 
first  goods  he  purchased  from  us  were  goods  which 
we  had  repurchased  from  a  man  who  was  in  busi- 
ness in  that  community,  and  .under  the  contract  we 
had  with  him  we  repurchased  his  goods  here  at 
Freeport,  and  then  sold  them  to  Mr.  Seward  under 
a  bill  of  sale  that  we  had;  the  deal  all  being  con- 
summated here  at  Freeport.  Then  we  sold  him 
some  other  goods  on  his  written  order,  which  were 
sold  him  f.  o.  b.  cars,  Oakland,  California.** 

An  invoice  of  the  goods  which  are  the  subject  of 
dispute  was  made  out  by  J.  S.  Barnett,  E.  M.  Sew- 
ard, and  F.  G.  Larson,  the  representative  of  the 
plaintiff,  of  Oakland,  California,  on  a  transfer  order 
blank  of  plaintiff *s,  which  states  the  following: 
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**  Transferred  from  J.  S.  Barnett,  retailer  trans- 
ferring products,  to  E.  M.  Seward,  retailer  receiving 
products : 

**  August  4,  1917. 
'*The  W.  T,  Eawleigh  Company. 

*  *  Gentlemen :  Subject  to  your  approval,  I  have  this 
date  transferred  to  Mr.  E.  M.  Seward,  address  Di- 
vide, Ore.,  *  *  my  stock  of  Eawleigh  Products,  *  * 
which  are  to  be  credited  to  my  account  at  current 
wholesale  prices  as  per  contract.'' 

After  some  other  particulars  follows  the  signature 
of  J.  S.  Barnett  and  then  a  list  of  the  goods  at  the 
bottom  of  which  it  is  stated  that,  subject  to  the  ap- 
proval of  the  company,  E.  M.  Seward  accepted  from 
Barnett  the  products  listed.  Mr.  Seward  testified  in 
regard  to  the  supplies  contained  in  the  list  as  fol- 
lows: 

**Q.  Did  you  receive  from  the  plaintiff  the  goods 
referred  to  in  Exhibit  *B'? 

'*A.  Yes,  I  received  them  from ,  Barnett,  through 
their  agent,  it  was  their  assistant,  the  manager  from 
Oakland  was  there  at  the  time.'* 

He  further  stated: 

**He  [Barnett]  had  the  goods  in  his  possession, 
and  they  were  transferred,  just  as  I  transferred  all 
the  goods  I  had  left  to  Mr.  I4uebke." 

He  testified  in  effect  that  he  got  the  list  of  the 
goods  and  the  possession  of  the  goods  from  Barnett; 
that  he  did  not  pay  Barnett  for  them,  but  only  paid 
him  the  money  that  he  had  paid  out  for  freight; 
that  he  did  not  promise  or  agree  to  pay  Barnett  the 
purchase  price  of  the  goods ;  that  no  value  of  the 
supplies  was  fixed  between  Seward  and  Barnett  at 
the  time  of  the  transfer;  that  the  price  was  fixed  by 
the  company;  and  that  he  was  sent  a  list  of  the 
goods,  with  the  price  attached  and  was  charged  with 
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the  amount,  and  Bamett  was  credited  with  it, 
$320.94.  This  appears  to  have  been  done  at  Free- 
port,  Illinois,  on  August  16,  1917,  when  the  transfer 
was  completed. 

I  find  no  semblance  of  testimony  showing  that 
Bamett  sold  any  of  these  goods  to  Seward,  or  pre- 
tended to  make  such  sale.  '  The  written  evidence 
shows,  directly  to  the  contrary,  that  the  goods  were 
repurchased  by  the  plaintiff  from  Barnett  and  sold 
to  Seward,  the  payment  for  which  was  guaranteed  in 
writing  by  the  defendants.  It  was  a  three-cornered 
transaction,  but  was  in  writing,  and  was  plain  and 
fair.  Seward  appears  to  have  made  no  contract 
whatever  with  Bamett  in  regard  to  the  goods : 

We  find  in  23  B.  C.  L.  1186,  Section  2 : 

**Blackstone  defines  a  sale  to  be  *  a  transmutation 
of  property  from  one  man  to  another  in  considera- 
tion of  some  price  or  recompense  in  value,*  and  the 
term  has  been  defined  by  courts  as  a  transfer  of  the 
property  in  a  chattel  for  a  consideration.  To  con- 
stitute a  sale  in  its  broader  sense  the  price  need  not 
necessarily  be  money,  but  if  the  property  is  sold  for 
a  fixed  money  price,  whether  it  be  paid  in  cash  or  in 
goods,  it  is  a  sale.  In  its  more  strict  sense  a  sale 
may  be  defined  as  'transfer  of  the  absolute  or  gen- 
eral property  in  a  thing  for  a  price  in  money,'  which 
the  buyer  pays  or  promises  to  pay  for  the  thing 
bought  and  sold,  and  it  has  been  said  that  it  means 
at  all  times  a  contract  to  pass  rights  of  property 
for  money  which  the  buyer  pays,  or  promises  to  pay, 
to  the  seller  for  the  thing  bought  and  sold/' 

To  the  same  effect  see  35  Cyc.  25. 

The  trial  court  erred  in  directing  a  verdict  for 
the  defendants  in  the  face  of  practically  uncontra- 
dieted  testimony.  I  am  therefore  unable  to  concur 
in  the  opinion  of  Mr,  Justice  Johns. 
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Argued  April  27,  affirmed  June  8,  1920. 

McDonald  v.  supple. 

(190  Or.   315.) 

Flaadlng— Amendment — ^DiAcretion  of  Oourt— Implied  Contract 

1.  Where  the  original  complaint  relied  on  a  supplemental  oral 
agreement  modifying  a  written  contract  for  eerviees  in  erecting 
eteel  dredge-hnlls,  etc.,  it  was  not  an  abuse  of  the  trial  court's  dis- 
cretion to  allow  plaintiff  to  file  an  amended  complaint,  relying  on 
an  implied  contract  to  pay  a  greater  sum;  the  two  causes  of  action 
not  being  inconsistent. 

Work     and     Labor — Contract — ^Additional     Compensation— Implied 
Agreement. 

2.  Where,  defendant  agreed  to  pay  a  fixed  snm  per  ton  for  con- 
structing steel  dredge-hulls  out  of  fabricated  steel,  and  defendant 
failed  to  promptly  supply  the  steel,  and  that  supplied  did  not  have 
numbers,  etc.,  plaintiff,  having  at  defendant's  request  continued  to 
X>erform  the  contract,  is  entitled  to  recover  additional  compensa- 
tion  on   the   implied   contract. 

Contracts—ETldenoe— Surrounding   Clrcnmstaaces. 

3.  Under  Section  717,  L.  O.  L.,  for  the  proper  construction  of  a 
written  contract,  the  circumstances  under  which  it  was  made,  in- 
cluding the  situation  of  the  subject  matter  and  parties,  may  be 
shown. 

Bvidence— Technical    MAAwi^g    of    Contract    Notwithstanding    Pre- 
anmption. 

4.  Under  Section  718,  L.  O.  L.,  evidence  is  admissible  to  show 
that  the  terms  of  a  written  contract  have  a  technical,  local,  or 
peculiar  significance,  notwithstanding  the  presumption  that  worda 
are  used  in  their  primary  and  general  acceptation. 

Evidence — Contract — ^Parol  ErLdence  to   Snpply  Omitted  Term. 

5.  Under  Section  713,  L.  O.  L.,  it  is  competent  to  introduce 
testimony  to  supply  those  terms  actually  agreed  upon  by  the  par- 
ties to  a  written  contract,  but  not  contained  in  nor  conflicting 
with  an  incomplete  written  contract. 

Evidence — Contract — ^'T.  O.  B.  Can** — ^Fabricated. 

6.  In  an  action  on  contract  for  the  erection  of  barges  ont  of 
fabricated  steel,  evidence  that  the  steel  was  not  painted,  so  that 
the  numbers  wore  off  before  receipt,  was  admissible,  as  well  as 
evidence  as  to  the  meaning  of  the  terms  "f.  o.  b.  cars/'  "fabri- 
cated," etc. 

Evidence — Contract — ^Time— Delivery    of    BteeL 

7.  In  an  action  for  additional  compensation  on  a  contract  for 
the  construction  of  steel  barges  out  of  fabricated  steel,  evidence  as 
to  the  time  of  delivery  of  the  ffteel  was  admissible,  though  not 
epeeified  in  the  contract. 
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Woxk  and  Labor— QQaatam  Meniit— Bight  to  Becorer  for  Extra 
Work. 

8.  Where  ^failure  to  perform  his  part  of  the  contract,  by  de- 
fendant, who  had  engaged  a  contractor  for  a  fixed  price  per  ton  to 
construct  steel  dredges  out  of  fabricated  material,  made  the  labor 
more  burdensome  and  expensive,  the  contractor,  having  continued 
the  contract  &t  ^defendant's  request,  could  recover  on  quanXitm 
meruit. 

Contracts-— Partial  Payments—Additional  CmnpenBation. 

9.  Where  a  contract  for  the  construction  of  steel  barges  out  of 
fabricated  materials  provided  for  partial  payments,  the  fact  that 
the  contractor  accepted  partial  payments  at  the  contract  rate, 
notwithstanding  defendant's  failure  to  carry  out  his  agreement 
greatly  increased  the  labor  cost,  etc.,  did  not  preclude  recovery  of 
additional  compensation,  where  defendant  frequently  assured  the 
contractor  that  whon  the  work  waa  done  he  would  mAke  the  same 
right. 

Appeal  and  Error-— Odniiictlng  Evidence— Verdict  not  Berlewed. 

10.  A  verdict  on  conflicting  evidence  will  not  be  reviewed. 

Work    and   Labor — Contract — ^Deviations— Additional    Compensation. 

11.  Where  defendant's  deviations  from  the  contract  were  most 
serious,  and  caused  the  contractor  additional  expenditures  for  labor 
cost,  etc.,  the  fact  that  the  deviations  were  not  numerous  wUl  not 
prevent   recovery  of   additional   compensation. 

[As  to  right  of  contractor  to  recover  for  extra  work  ordered 

by  architect,   but  not  ordered  in   express   manner   provided   by 

working  contract,  see  notes  in  7  Ann.  €to  213;  17  Ann.  Cas. 
81.] 

From  Multnomah:  John  P.  Ka^vanaugh,  Judge. 

Department  2. 

This  is  an  action  at  law,  begun  by  Robert  Wake- 
field April  17,  1914,  in  which  he  set  up  a  cause  of 
action  based  on  a  written  contract  entered  into  be- 
tween plaintiff  and  defendant,  and  upon  an  express 
oral  modification  of  the  written  contract.  The  agree- 
ment in  question  required  plaintiff  to  erect  and  as- 
semble the  U.  S.  Engineers^  dredge-hulls,  *^ Mult- 
nomah^' and  ^  ^  Wakiakum, '  *  defendant  to  furnish  the 
materials  and  to  pay  plaintiff  $15  per  ton  for  every 
ton  of  hull  material  erected  and  put  together,  and 
$7.50  per  ton  for  the  assembling  of  the  trusses  and 
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ladders.  Issues  being  raised,  the  ease  proceeded  to 
trial  upon  the  theory  that  plaintiff  was  suing  for 
his  labor  performed  and  materials  furnished  under 
the  written  contract  and  the  express  oral  modifica- 
tion thereof  as  to  compensation. 

A  verdict  having  been  rendered  in  favor  of  plain- 
tiff, a  motion  of  defendant  for  a  new  trial  was 
granted  by  the  trial  court  upon  the  ground  that 
there  was  no  evidence  of  the  alleged  subsequent  oral 
modification  of  the  written  contract.  Upon  appeal 
to  this  court  the  judgment  of  the  lower  court  was 
affirmed  and  the  cause  was  remanded.  See  Wake- 
field  V.  Stipple,  82  Or.  595  (160  Pac.  376).  By  leave 
of  the  trial  court,  plaintiff  thereupon  filed  an 
amended  complaint.  The  defendant  moved  to  strike 
paragraph  VII  therefrom  upon  the  ground  that  it 
set  up  a  cause  of  action  inconsistent  with  and  con- 
tradictory to  the  cause  of  action  set  forth  in  the 
original  complaint,  and  introduced  a  new  cause  of 
,  action.  The  motion  was  denied.  Paragraph  VU  of 
the  amended  complaint  reads  thus: 

''That  if  the  materials  had  arrived  fabricated 
and  ready  to  erect  and  in  proper  condition,  and  in 
the  condition  contemplated  and  agreed  upon  as  here- 
inbefore set  out,  the  entire  work  of  construction  of 
said  two  hulls  which  the  plaintiff  was  to  perform, 
could  have  been  completed  within  sixty  (60)  days, 
and  it  was  contemplated  and  agreed  between  the 
parties  that  the  materials  would  arrive  in  sufficient 
quantities  to  allow  the  constant  and  efficient  pro- 
gress of  the  work  within  a  few  days  after  the  11th 
day  of  February,  1913,  so  that  if  the  materials  had 
arrived  within  the  time  contemplated  and  agreed 
upon,  and  in  the  condition  contemplated  and  agreed 
upon,  all  the  work  which  plaintiff  was  to  do  could 
have  been  finished  by  the  20th  day  of  April,  1913, 
and  that  at  the  time  of  entering  into  said  agreement 
dated  February  11,  1913,  it  was  well  known  to  both 
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parties  thereto  that  plaintiff  was  entering  into  the 
same^  because  plaintiff  had  available  large  numbers 
of  competent  workmen,  who  would  be  available  for 
the  period  of  time  required  to  finish  the  work  with 
the  materials  furnished  in  the  condition  and  in  the 
time  contemplated,  and  that  by  using  said  men  in 
said  period  that  plaintiff  and  defendant  both  knew 
plaintiff  would  be  able  to  do  said  work  much  more 
cheaply  than  if  ]j:)laintiff  was  to  be  required  to  do 
the  same  at  a  later  period  during  the  summer  and 
fall  months,  because,  as  plaintiff  and  defendant  both 
knew,  labor  conditions  in  and  about  the  City  of  Port- 
land during  the  summer  and  fall  months  would  be 
and  were  substantially  different,  in  that  during  the 
summer  and  fall  months  plaintiff  would  be  required 
to  and  did  pay  about  twice  what  workmen  could  have 
been  hired  for  if  the  work  had  been  done  in  the  time 
and  was  of  the  kind  contemplated  and  agreed  upon 
when  the  agreement  of  February  11,  1913,  was  en- 
tered into;  that,  if  the  materials  had  arrived  at  the 
time  and  in  the  condition  contemplated  and  agreed 
upon,  plaintiff  could  have  performed  said  work  at 
about  the  cost  of  $15.00  per  ton  for  the  hull  mate- 
rial, and  about  $7.50  per  ton  for  the  trusses  and  lad- 
ders, but  because  the  material  did  not  arrive  until 
about  the  15th  day  of  June,  1913,  and  because  the 
defendant  was  constantly  advising  plaintiff  that  the 
material  would  arrive  within  a  day  or  two,  plaintiff 
was  required  to  and  did  keep  large  quantities  of 
equipment  on  hand  ready  for  use  and  was  required 
to  and  did  keep  large  numbers  of  men  on  hand,  all 
of  which  largely  added  to  the  expense  and  burden 
of  doing  said  work  and  thereby  greatly  damaged 
plaintiff;  that  when  the  materials  actually  arrived 
their  defective  condition  prevented  the  men  from 
expeditiously  handling  the  work  and  interfered  with 
the  progress  of  the  workmen  to  the  extent  that  only 
about  one-third  of  the  amount  of  work  was  per- 
formed by  the  workmen  of  what  would  have  been 
performed  with  proper  materials,  and  only  about 
one-third  efficiency  could  be  obtained  in  the  use  of 
the  plaintiff  ^s   equipment,   and   when   the   materials 
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arrived  their  condition  of  themselves  caused  the  men 
to  many  times  a  day  stand  idle  at  different  parts  of 
the  work  until  the  defective  condition  of  the  mate- 
rial could  be  remedied;  that  the  ways  furnished  by 
the  defendant  for  the  construction  of  said  two  hulls 
were  upon  a  steep  slope,  and  because  the  materials 
did  not  arrive  so  that  the  lower  hull  could  be 
promptly  completed  the  high  spring  waters  of  the 
Willamette  River  came  upon  and  over  said  hull  dur- 
ing the  course  of  construction  after  considerable 
work  had  been  done  thereon,  and  filled  all  the  joints 
with  sand  and  debris,  thereby  causing  and  requiring 
the  cleaning  of  said  joints,  the  partial  dismantling 
of  the  work,  and  great  trouble,  annoyance  and  con- 
fusion, and  as  a  result  purely  of  the  defaults  and 
breaches  on  the  part  of  the  defendant  the  plaintiff 
was  required  to  and  did  perform  labor  and  services 
and  furnish  materials  in  the  construction  of  said 
two  hulls,  which  were  totally  unlike  and  had  no  re- 
lation to  the  kind  of  work,  labor  and  materials  it 
was  contemplated  and  agreed  plaintiff  was  to  fur- 
nish under  said  agreement  of  February  11,  1913; 
that  the  reasonable  cost  and  value  of  the  work  as 
actually  performed,  on  account  of  the  defaults  and 
breaches  of  the  defendant,  was  actually  $29,408.98, 
whereas,  if  the  materials  had  arrived  within  the  time 
and  in  the  condition  contemplated  and  agreed  upon, 
the  reasonable  cost  and  value  of  the  said  materials 
would  have  been  approximately  $9,000.00,  and  that 
said  increases  of  costs  and  the  damage  to  plaintiff 
cannot  be  measured  by  attempting  to  apportion 
same  to  the  detailed  parts  of  the  performance  of 
the  work  and  construction  of  the  said  two  hulls,  for 
the  reason  that  the  work  as  actually  performed  can- 
not be  traced  to  or  applied  upon  the  work  contem- 
plated, and  the  condition  of  the  performance  of  the 
same  is  substantially  different,  and  by  reason  thereof 
the  plaintiff  does  not  claim  damages  for  each  several 
breach  within  itself,  as  it  is  impossible  to  separate 
the  same  and  apply  it  against  the  total  result,  be- 
cause of  the  difference  in  the  work  contracted  for 
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and  performed,  but  plaintiflf  alleges  that  all  of  plain- 
tiff 's  work,  even  with  all  of  the  defaults  and  breaches 
on  the  part  of  defendant,  was  performed  by  the 
13th  day  of  November,  iai3,  and  was  thereupon 
accepted  by  the  defendant,  the  defendant  now  re- 
tains the  same  and  the  benefit  thereof;  that  the  rea- 
sonable worth  and  value  of  the  work,  labor  and 
materials  so  furnished  by  plaintiff  to  defendant  upon 
said  two  hulls,  is  the  sum  of  $29,408.98,  of  which 
defendant  has  paid  only  $8,755,  leaving  a  balance 
due  plaintiff  in  the  sum  of  $20,623.98,  which  balance 
and  any  part  thereof  defendant  refuses  to  pay,  and 
said  defendant  refuses  to  recognize  that  this  plain- 
tiff has  any  rights  in  the  premises,  other  than  the 
rights  fixed  in  the  written  agreement  hereinbefore 
referred  to,  and  said  defendant  refuses  to  consider, 
with  plaintiff,  plaintiff's  rights  in  the  premises,  and 
defendant  renounces  |ind  denies  plaintiff's  rights  in 
the  premises." 

Defendant  filed  an  answer,  which  after  admitting 
a  portion  and  denying  a  portion  of  the  allegations 
of  the  complaint,  set  up  *  three  separate  defenses, 
which  may  be  summarized  as  follows:  First,  that 
Wakefield  was  himself  responsible  for  the  excessive 
and  burdensome  services  performed  by  him,  by  his 
negligence  in  failing  to  provide  proper  tools  or  skill- 
ful employees,  and  Wakefield  had  agreed  to  adjust 
his  differences  with  the  Great  Lakes  Engineering 
Works  and  had  so  adjusted  them;  that  time  was  of 
the  essence  of  the  Supple- Wakefield  contract,  and  by 
Wakefield's  negligence  in  the  premises  Supple  had 
been  subjected  to  payment  of  various  penalties; 
second,  that  the  plaintiff,  by  having  prosecuted  his 
original  complaint,  was  barred  from  prosecuting  the 
amended  one;  third,  that  all  the  work  done  by  plain- 
tiff was  done  under  the  original  contract  of  Feb- 
ruary 11,  1913.  Plaintiff  filed  a  reply  denying  gen- 
erally  all   the    allegations   in    defendant's    answer. 
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which  conflicted  with  the  averments  of  the  complaint. 
The  trial  resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiff  for  $10,000.    Defendant  appeals. 

Apfibmed. 

For  appellant  there  was  a  brief  over  the  names 
of  Messrs.  Langguth  <&  Lyons  and  Mr.  L.  E.  Crouch, 
with  oral  arguments  by  Mr.  H.  L.  Lyons  and  Mr. 
Crouch. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  Coy  Burnett. 

BEAN,  J. — Error  is  predicated,  first,  upon  the 
amendment  of  the  complaint;  second,  in  refusing  to 
grant  the  motion  to  strike  out  paragraph  VII  of  the 
amended  complaint;  also  in  denying  defendant's  mo- 
tion for  a  nonsuit.  These  assignments  of  error  raise 
practically  the  same  question.  It  will  be  noticed 
that  in  the  original  complaint  plaintiff  alleged  that 
it  was  agreed  in  writing  that  he  should  perform  cer- 
tain services  for  defendant  for  a  certain  fixed  com- 
pensation, and  that  by  a  subsequent  and  supple- 
mental oral  agreement  between  plaintiff  and  defend- 
ant the  defendant  agreed  to  pay  plaintiff  for  his  ser- 
vices what  the  same  were  reasonablv  worth. 

1.  The  amended  complaint  which  was  filed  before 
the  trial,  sets  forth  the  facts  constituting  an  implied 
agreement  to  pay,  in  addition  to  the  written  contract 
prices,  such  a  sum  as  would  reasonably  compensate 
plaintiff  for  the  services  performed  by  him  under 
the  changed  conditions  and  circumstances  set  forth 
in  the  amended  complaint,  which  work  was  accepted 
with  a  full  knowledge  of  all  conditions  by  defendant 
Supple.  We  do  not  think  there  is  such  a  difference 
or  inconsistency  between  an  express  agreement  and 
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a  promise  implied  by  law  as  to  preclude  an  amend- 
ment or  change  from  one  to  the  other,  to  be  made 
before  trial.  In  the  case  of  Elder  v.  Rourke,  27  Or. 
363  (41  Pac.  6),  the  two  allegations  were  included 
in  the  same  complaint,  and  it  was  approved  by  this 
court.    In  that  case  plaintiff  alleged  that  he        ' 

^*  performed  work  and  labor  for  defendant,  at  his 
special  instance  and  request,  in  cutting,  heading,  and 
harvesting  the  wheat  then  growing  on  nine  hundred 
and  sixty-five  acres  of  land,  at  the  agreed  and  stipu- 
lated price  of  one  dollar  and  twenty-five  cents  per 
acre,  amounting  in  the  aggregate  to  the  sum  of  one 
thousand  two  hundred  and  six  dollars  and  twenty- 
five  cents;  that  said  work  and  labor  was  and  is  rea- 
sonably worth  the  sum  of  one  dollar  and  twenty-five 
cents  per  acre,  and  of  the  reasonable  aggregate 
value  above  stated. '* 

Error  was  there  assigned  in  permitting  plaintiff 
to  testify  that  the  work  performed  by  him  was  rea- 
sonably worth  $1,25  per  acre.  It  was  held  that  the 
evidence  was  within  the  issues  made  by  the  plead- 
ings. In  Zimmerle  v.  Childers,  67  Or.  465,  at  p.  471 
(136  Pac.  349,  at  p.  351),  Mr.  Justice  Eamsbt  said: 

**The  provision  of  Section  102,  L.  0.  L.,  providing 
that  the  amendment  of  a  pleading  shall  not  substan- 
tially change  the  cause  of  action  or  the  defense, 
does  not  apply  to  amendments  made  before  trial. 
It  applies  only  to  amendments  made  during  the 
trial/' 

See  Talhot  v.  Garretson,  31  Or.  256  (49  Pac.  978), 
and  Mallory  v.  City  of  Olympia,  83  Wash.  499  (145 
Pac.  627). 

As  we  view  it,  the  amendment  was  properly  al- 
lowed in  the  discretion  of  the  trial  court.  No  new 
facts  were  set  up  in  the  amended  complaint^  and 
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the  defendant  was  not  prejudiced  by  the  change  in 
the  pleading. 

2.  The  amended  complaint  averred  and  the  testi- 
mony on  the  behalf  of  plaintiff  tended  to  show,  that 
the  defaults  on  the  part  of  defendant,  Supple,  in 
the  performance  of  the  original  contract  were  so 
numerous  and  so  vital  that  they  caused  the  plaintiff, 
Wakefield,  to  perform  his  labor  under  different  con- 
ditions, at  a  different  time,  and  in  a  different  man- 
ner, than  contemplated  or  agreed  upon  by  the  parties 
in  the  original  writing,  and  so  much  more  bur- 
densome and  diflScult  than  was  originally  agreed 
upon,  that  plaintiff,  Wakefield,  was  not  required  to 
accept  the  compensation  fixed  in  the  original  con- 
tract as  the  measure  of  his  recovery;  but  by  reason 
of  the  important  changes  in  the  work  to  be  done  and 
the  defaults  on  the  part  of  defendant.  Supple,  in  his 
performance  of  the  contract,  plaintiff  was  entitled 
to  recover  in  addition  to  the  contract  price  such  a 
sum  as  would  reasonably  compensate  him  for  the 
services  performed  by  him  and  accepted  by  the  de- 
fendant. There  was  no  error  in  denying  the  motion 
for  nonsuit:  Hoyden  v.  Astoria,  74  Or.  525  (145  Pao. 
1072) ;  Id.,  84  Or.  205  (164  Pac.  729). 

3-7.  Error  is  claimed  on  admission  of  testimony 
referring  to  the  condition  of  the  steel  for  the  con- 
struction of  the  dredges  at  the  time  of  its  arrival  in 
Portland,  when  it  was  delivered  )by  defendant,  Sup- 
ple, to  plaintiff,  Wakefield,  as  to  the  lack  of  numbers 
on  the  different  parts  of  the  material  to  show  how 
they  were  to  be  put  together,  and  the  lack  of  paint 
on  the  steel,  so  that  the  numbers  would  not  come 
off.  The  testimony  clearly  showed  that  about  75  or 
80  per  cent  of  the  numbers  had  dropped  off  in  trans- 
porting the  steel  from  Michigan  to  Portland,  Ore- 
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gon,  by  reason  of  exposure  to  the  elements  and  the 
erosion  of  the  steel,  making  it  very  difficult  and 
practically  impossible  to  place  the  several  parts  on 
the  dredge  or  assemble  the  same,  and  rendering  the 
assembling  of  the  parts,  according  to  the  testimony, 
like  a  ^^ Chinese  puzzle,*^  and  taking  two  or  three 
times  as  long  to  perform  the  work  as  it  would  if  the 
material  had  been  properly  painted  and  marked  and 
increasing  the  cost  in  the  same  proportion. 

We  think  that  we  should  start  with  the  premise 
that  the  plaintiff  was  entitled  under  the  contract  to 
have  the  material  delivered  to  him  in  a  reasonably 
suitable  condition  for  assembling.  Over  the  objec- 
tion and  exception  of  the  defendant's  counsel,  Mr. 
S.  R.  Booth,  a  witness  for  plaintiff,  was  permitted  to 
testify  thus: 

*'Q.  What  is  the  fact  as  to  steel  which  has  been 
painted  and  the  numbers  put  on  top  of  that,  and 
shipped  from  back  in  Michigan  or  that  distance,  as 
to  whether  those  numbers  on  top  of  the  paint  would 
stay  on  or  not? 

**A.  Oh,  those  numbers  always  stay  on.'^ 

• 

Defendant  complains  that  over  his  objection  and 
exception  the  court  permitted  testimony  to  be  intro- 
duced explaining  the  meaning  of  the  word  * 'fabri- 
cated,*' as^used  in  the  contract  between  Supple  and 
Wakefield,  whereby  Supple  agreed  to  ' '  deliver  f .  o.  b. 
cars,  all  of  the  steel  work  for  hull,  fabricated  and 
ready  for  erection,  but  not  riveted,  nor  bolted  up, 
and  all  of  the  steel  work  for  trusses  and  ladder,  fab- 
ricated and  riveted,  but  not  assembled,''  which 
tended  to  show  that,  according  to  the  term  as  used 
**by  the  trade,"  the  material  when  fabricated  would 
go  togefher  in  a  good  workmanlike  manner.  For  the 
proper   construction   of  an  instrument   the   circum- 
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stances  under  which  it  was  made,  including  the 
situation  of  the  subject  of  the  instrument  and  of  the 
parties  to  it,  may  be  shown,  so  that  the  judge  will  be 
placed  in  the  position  of  those  whose  language  he  is 
to  interpret:  Section  717,  L.  0.  L. 

The  terms  of  a  writing  are  presumed  to  have  been 
used  in  their  primary  and  general  acceptation,  but 
evidence  is  admissible  to  show  that  they  have  a  tech- 
nical, local,  or  otherwise  peculiar  signification,  and 
were  so  used  and  understood  in  the  particular  in- 
stance, in  which  case  the  agreement  shall  be  con- 
strued accordingly:  Section  718,  L.  0.  L.  It  is  com- 
petent to  introduce  testimony  to  supply  those  terms 
actually  agreed  upon  by  the  parties  to  a  written 
agreement,  but  not  contained  in  nor  conflicting  with 
an  incomplete  written  contract:  Section  713,  L.  0.  L. 
The  contract  in  question  did  not  state  when  the 
material  was  to  be  delivered.  There  was  much  con- 
troversy over  this  point:  See  Hayden  v.  Astoria,  74 
Or.  525  (145  Pac.  1072) ;  Id.,  84  Or.  205  (164  Pac. 
729) ;  'American  Contract  Co.  v.  Bullen  Bridge  Co., 
29  Or.  549  (46  Pac.  138) ;  Stuart  v.  University  Lbr. 
Co.,  66  Or.  546  (132  Pac.  1,  1164,  135  Pac.  165); 
Holmboe  v.  Morgan,  69  Or.  395  (138  Pac.  1084) ;  17 
Cyc.  741 ;  2  Elliott  on  Contracts,  §  1634. 

Numerous  other  objections  and  exceptions  were 
saved  by  defendant  to  the  introduction  of  the  testi- 
mony, which  we  do  not  deem  necessary  to  set  forth 
in  this  memorandum.  We  find  no  reversible  error 
in  the  admission  of  the  testimony. 

8.  The  testimony  on  behalf  of  plaintiff  tended  to 
establish  such  changes  in  the  work  caused  by  the 
failure  of  the  defendant  to  perform  his  part  of  the 
contract,  which  made  the  labor  more  burdensome  and 
extended  the  same  to  two  or  three  times  the  amount 
it  would  ordinarily  have  been,  if  the  material  had 
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been  delivered  at  the  time  and  in  the  condition 
agreed  upon.  Therefore  the  plaintiff  could  properly 
recover  upon  a  qtiantum  meruit:  Hay  den  v.  Astoria, 
74  Or.  525  (145  Pac.  1072) ;  Id.,  84  Or.  205  (164  Pac. 
729);  Gray  v.  Jones,  47  Or.  40  (81  Pac.  813); 
Demott  V.  Jones,  2  Wall.  (69  U.  S.)  1  (17  L.  Ed. 
762,  see,  also,  Rose's  U.  S.  Notes);  Salt  Lake  City 
V.  Smith,  104  Fed.  457  (43  C.  C.  A.  637). 

9.  Under  the  contract  Wakefield  was  entitled  to 
partial  payments  as  the  work  progressed,  and  he 
submitted  various  statements  to  defendant  with  such 
object  in  view,  and  accepted  money  under  such  esti- 
mates. It  was  not  contemplated  that  such  advance 
payments  should  be  a  final  settlement  of  any  part 
of  the  work,  and  the  contention  of  defendant  that 
plaintiff  is  thereby  estopped  from  claiming  addi- 
tional compensation  cannot  be  maintained.  The  evi- 
dence tended  to  show  that,  in  different  conversa- 
tions between  Wakefield  and  Supple,  the  latter  told 
Wakefield  in  effect  to  go  ahead  and  do  the  work,  and 
Supple  would  make  it  all  right  with  him  when  he  got 
through.  A  similar  question  was  carefully  con- 
sidered by  Mr.  Justice  McCamant,  in  Hayden  v. 
Astoria,  84  Or.,  at  p.  220  et.  seq.  (164  Pac.  729). 
See  Sweeney  v.  Jackson  County y  93  Or.  96  (178  Pac. 
365). 

10.^  was  the  claim  of  defendant,  as  asserted  in 
his  pleading  and  by  his  testimony,  that  the  increase 
in  amount  of  time  consumed  for  the  labor  was  caused 
by 'the  fault  of  plaintiff.  The  issues  in  that  regard 
were  squarely  raised,  and  were  determined  by  the 
verdict  of  the  jury.  We  are  not  concerned  in  the 
conflict  of  the  testimony. 

11.  It  is  contended  on  behalf  of  defendant  that 
there  were   only  two   deviations  from  the   original 
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plan  of  the  contract,  and  that  as  a  matter  of  law  the 
deviations  were  not  numerous  enough  to  abrogate  or 
change  the  original  contract.  Such  a  departure  from 
the  original  contract  cannot  be  detennined  by  the 
number  of  deviations,  as  one  important  change 
might  render  the  contract  an  entirely  different  one. 
The  testimony  tended  to  show  that  the  steel,  when 
delivered  to  Wakefield,  was  '^partly  fabricated '*  or 
in  process  of  fabrication.  Let  us  suppose  that  it 
had  not  been  *  ^  fabricated ' '  or  prepared  for  erection 
at  all.  That  would  have  been  but  one  change,  and 
yet  it  would  entirely  change  the  agreement  of  the 
parties,  and  the  plaintiff  would  not  have  been  re- 
quired to  construct  the  dredges  for  the  same  com- 
pensation mentioned  in  the  written  contract. 

Exception  is  also  saved  to  the  introduction  of  tes- 
timony as  to  the  number  of  rivets^to  be  driven  to  the 
ton  of  steel.  This  question  was  practically  elimi- 
nated from  the  case  by  the  instructions  of  the  court 
to  the  jury  as  stated  in  appellant's    brief. 

Wakefield  proceeded  with  the  construction  of  the 
dredges  after  the  failure  of  the  defendant  to  deliver 
the  material  as  agreed,  at  the  urgent  request  of  de- 
fendant, Supple,  and  was  entitled  to  recover  a 
reasonable  compensation  caused  by  the  changes  re- 
ferred to,  upon  the  same  principle  that  a  contractor 
is  entitled  to  recover  for  extra  work  performed  in 
addition  to  the  contract. 

The  cause  has  been  tried  by  two  juries.  Two  ver- 
dicts in  favor  of  plaintiff  have  been  rendered.  We 
find  no  reversible  error  in  the  record.  The  judg- 
ment of  the  lower  court  is  therefore,  affirmed. 

Affibmed. 

McBbide^    C.    J.|    and   Benson   and   Johns^    JJ., 

concur. 
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Argued  April  27,  demurrer  sustained  and  action  dismisBed  June  B, 

1920. 

STATE  Ex  Inf.  v.  PARKEY, 

(190  Pac.   319.) 

Waters^ FarmeraP  Domestic   Water  District— Election  of  OflLcers — 
Ballot  Title. 

1.    Under    Laws   of   1917,    page    721,   Section   3,   relating   to    the 
organization  and  election  of  commissioners  of  a  water  district,  pre- 

•cribing  as  a  ballot  title  "Sbcdl  that  portion  of  county,  *  • 

be  incorporated  as  a  municipal  corporation  for  the  purpose  of 
obtaining  water  for  domestic  use  for  its  inhabitants  and  to  be 
known  as,"  followed  by  the  proposed  name,  and  providing  that 
the  affirmative  should  be  numbered  300  and  the  negative  301,  a 
ballot  entitled  "For  Incorporation  of  Farmers'  Domestic  Water  Dis- 
trict," vote  "Yes"  or  "No,"  was  not  such  a  departure  or  irregular- 
ity as  to  invalidate  an  election,  as  its  form  eould  not  be  miar 
leading. 

Original  Proceedings  in  Supreme  Court  in  qtto 
warranto. 

In  Banc. 

This  is  an  original  action  in  the  nature  of  quo 
warranto  to  determine  the  right  of  the  defendants 
to  act  as  commissioners  of  Farmers'  Domestic 
Water  District.  Upon  the  petition  of  the  district 
attorney  an  alternative  writ  of  mandamif^  issued  out 
of  this  court,  directing  the  defendants  to  abandon 
their  claim  to  the  oflSce  of  commissioners,  or  to  show 
cause  why  they  should  not.  The  defendants  de- 
murred to  the  complaint,  and  the  cause  is  now  sub- 
mitted thereon.  Dismissed. 

Mr.  Lewis  H.  Irvimg,  on  petition  for  plaintiff. 

Mr.  W.  A.  Johnson,  for  defendant. 

Mr.  Arthur  A.  Murphy,  appearing  amicm  curiae. 
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BENSON,  J.— The  County  Court  of  Jefferson 
County,  upon  a  proper  and  sufficient  petition,  or- 
dered aU/  election  to  be  held  in  certain  specified 
territory  in  such  county,  upon  the  question  of  incor- 
porating a  municipal  district  for  the  purpose  of 
supplying  the  inhabitants  with  '  water  for  domestic 
purposes;  the  proceedings  being  had  under  and  by 
virtue  of  the  provisions  of  Chapter  346  of  the  Gen- 
eral Laws  of  Oregon  for  1917.  The  election  was 
held,  resulting  in  a  majority  vote  in  favor  of  the 
organization,  and  choosing  these  defendants  as  the 
commissioners  of  the  district  so  organized.  Plain- 
tiff attacks  the  validity  of  the  election  upon  the 
ground  that  the  form  of  ballot  used  does  not  com- 
ply with  the  requirements  of  the  statute.  The  accu- 
racy of  the  ballot  is  challenged  in  two  particulars: 
(1)  That  it  did  not  contain  the  ballot  title  required 
by  the  statute;  and  (2)  that  the  ballot  numbers  used 
were  not  those  specified  in  the  act 

Section  3  of  the  act  under  which  the  election  was 
held  contains  the  following: 

*^The  ballot  title  to  be  used  at  such  specified  elec- 
tion shall  read  as  follows: 

**  Shall  that  portion  of coimty,  State  of  Ore- 
gon, *  *  be  incorporated  as  a  municipal  corpora- 
tion for  the  purpose  of  obtaining  water  for  domestic 

use  for  its  inhabitants  and  to  be  known  as (here 

insert  proposed  name)  in  accordance  with  the  pro- 
visions of  that  certain  act  of  the  legislative  assembly 
of  the  State  of  Oregon,  passed  at  its  regular  session 
held  in  1917,  entitled  *An  act  to  authorize  com- 
munities to  incorporate  for  the  purpose  of  supplying 
their  inhabitants  with  water  for  domestic  purposes; 
to  issue,  sell  and  dispose  of  bonds  and  other  securi- 
ties, levy  taxes  and  have  the  right  of  eminent  domain 
for  such  purposed* 

It  further  provides  that — 
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**The  affirmative  of  the  measure  on  the  official 
ballot  shall  be  numbered  300  and  the  negative  shall 
be  numbered  301,  both  in  numerals.  *' 

The  preparation  of  such  ballot  is  by  the  act  in- 
trusted to  the  county  clerk.  That  officer,  in  the 
present  instance,  appears  to  have  performed  his 
part  of  the  work  without  any  serious  consideration 
of  the  statute,  since,  instead  of  using  the  prescribed 
ballot  title,  there  was  substituted  this:  *'For  in- 
corporation of  Farmers'  Domestic  Water  District 
Vote  ^Yes^  or  'No.^ '' 

Instead  of  using  the  ballot  numbers  **300''  and 
'*301,"  there  were  substituted  the  numbers  '^12'* 
and  '*13.''  These  two  departures  from  the  statu- 
tory directions  constitute  the  sole  basis  of  the  action. 
The  ballot  which  was  used  contained,  at  its  head,  in 
bold  type,  these  words:  ''Official  Ballot,  Special 
Election,  Farmers'  Domestic  Water  District,  Held 
on  Tuesday  the  14th  day  of  October,  1919.''  This 
.  was  followed  by  a  specification  of  the  polling  place, 
and  a  detailed  description  of  the  territory  to  be  in- 
cluded in  the  district.  The  only  matters  to  be  voted 
upon  were  the  incorporation  of  the  district  and  the 
selection  of  commissioners  to  manage  its  affairs. 

The  first  question  to  be  considered  is:  Does  the 
omission  of  the  prescribed  ballot  title  invalidate  the 
election?  This  question  has  been  definitely  answered 
by  this  court  in  the  case  of  Kiernan  v.  Portland,  57 
Or,  454  (111  Pac.  379,  112  Pac.  402,  37  L.  R.  A. 
(N.  S.)  332).  In  that  case,  the  municipal  ordinance 
required  that  the  ballot  should  contain  the  words, 
''Charter  amendment  submitted  by  the  council,"  and 
it  was  urged  that  the  omission  of  them  from  the  bal- 
lot rendered  the  election  void.  Speaking  for  the 
court,  Mr.  Justice  McBride  says: 
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^'It  may  be  conceded  that  these  words  should 
have  been  printed  upon  the  ballot,  and  that  the  ordi- 
nance requiring  this  to  be  done  is  in  a  sense  man- 
datory upon  the  officers  charged  with  the  duty  of 
preparing  the  ballot;  but  it  does  not  follow  that  a 
failure  in  this  respect  rendered  the  election  void. 
The  omission  could  have  misled  nobody,  as  the  im- 
portant question  for  the  voter  to  decide  was,  not  who 
introduced   the  measure,   but   what  its   real   merits 


were. ' ' 


So,  in  the  present  case,  the  ballot,  we  think,  con- 
tained sufficient  information  to  fully  advise  the 
electors  as  to  the  question  which  was  to  be  deter- 
mined by  their  votes,  and  it  seems  clear  that  nobody 
could  have  been  misled  by  the  omission.  ^ 

The  contention  regarding  the  use  of  other  ballot 
numbers  than  those  specified  in  the  statute  is  dis- 
posed of  in  like  manner,  by  the  opinion  of  this  court 
in  State  ex  rel.  v.  Kelsey,  66  Or.  70  (133  Pac.  806), 
which  was  a  case  T^herein  the  city  ordinance  di- 
rected that  the  ballot  numbers  should  be  **400'^  and 
*'401,"  while  the  ballot  as  prepared,  used  the  num- 
bers *^W  and  ^^11.''  It  was  there  held  that  the 
ballot  otherwise  clearly  notified  the  voter  as  to  how 
he  was  to  vote,  and  that  nobody  could  have  been 
misled  by  the  error. 

It  is  to  be  regretted  that  county  officials  should  be 
guilty  of  the  negligence  in  the  preparation  of  this 
ballot,  when  a  strict  compliance  with  the  require- 
ments of  the  law  would  have  been  so  simple  and 
easy;  but  we  must  conclude,  upon  authority,  that 
the  assigned  defects  do  not  render  the  election  void, 
and  the  demurrer  is  therefore  sustained,  and  the 
action  dismissed.  Demubber  Sustained. 

Justice  BuBNBTT,  not  sitting. 
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Argaed  December  9,  1919,  modified  January  27,   modified   on  peti- 
tion for  rehearing  cind'  rehearing  denied  June   15,   192Q. 

HAETMAN  v.  PENDLETON.* 

(186  Pac.  572;   190  Pac.   339.) 

Charities— Ambignity  ae  to  Beneficiary  Latent. 

1.  Any  ambiguity  as  to  beneficiary  of  bequest  in  trust  to  use 
the  income  for  benefit  of  the  library  of  the  Commercial  Association 
of  Pendleton,  of  the  City  of  Pendleton,  Or.,  is  latent. 

ChailtieB  —  Extrinsic    ETldence    as    to    Beneficiaries    Intended    In- 
admissible. 

2.  Under  the  rule  that,  where  the  language  of  a  will  is  clear 
and  of  well-defined  force  and  meaning,  extrinsic  evidence  of  intent 
is  inadmissible  to  explain,  enlarge,  or  contradict  such  language,  the 
bequest  being  in  terms  for  the  library  of  the  CommerciiJ  Associa- 
tion of  Pendleton,  of  the  City  of  Pendleton,  if  when  the  will  was 
executed  there  existed  an  organization  known  by  that  name,  and 
it  owned  a  library,  it  may  not  be  shown  that  the  Pendleton  Public 
Library  was  intended  to  be  the  beneficiary. 

Assodatloiis— May  Take  and  Hold  Personal  Property. 

3.  Unincorporated  associations  may  take  and  hold  personal 
property,  at  least  to  the  extent  that  persons  giving  or  selling  the 
same  to  it  may  not  retake  or  otherwise  dispose   of  it. 

Charltiefl^-No  Latent  Ambiguity  as  to  Beneficiary  Under  Evidence. 

4.  E^^idence  held  to  show  that  at  the  time  of  making  of  a  will 
making  a  bequest  in  trust  for  the  benefit  of  the  library  of  the 
Commercial  Association  of  Pendleton  such  association  owned  a 
library,  so  that  there  was  no  latent  ambiguity  as  to  the  beneficiary. 

Ohazities— Tmstees  Authorized  to  Make  Purchases  for  Library. 

5.  A  bequest  to  trustees  of  money  to  be  invested  by  them  and 
the  income  "to  be  used  by  them  for  the  benefit  of  the  library"  of 
a  certain  association  does  not  require  them  to  pay  the  income  to 
the  association,  but  they  may  select  and  purchase  the  books  or 
supplies.  ' 

Charities — "Annual   Income"   to   be  Used   by   Trustee   Means   An- 
nually. 

6.  Under  bequest  to  trustees  of  money  to  be  invested  by  them 
"and  the  annual  income  •  •  to  be  used  by  them"  for  the  benefit 
of  a  certain  library,  it  is  their  duty  to  apply  the  income  annually, 
and  not  accumulate  it. 

Chaxitles — Trustee  not  Chargeable  With  Costs. 

7.  A  testamentary  trustee  of  a  fund  for  the  benefit  of  a  library, 
having  with  two  claimants  thereof  refused  to  pay  the  income  to 
the  one  entitled,  but  accnmulated,  not  acting  in  bad  faith,  but  on 

•On  the  question  of  enforcement  of  general  bequest  for  charity 
or  religion,  see  note  in  14  L.  B.  A.  (K.  S.)  49.  Eeporter. 
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his  houest  conTiction,  should  not  be  charged  with  the  costs  of  the 
suit  to  determine  right;  it  being  a  ease  which  could  not  be  de- 
cided At  first  blush,  but  only  with  the  most  careful  deliberation. 

ON   PETITION    FOB    REHEARING. 

Charities— Action— Accumulated  Funds— Treated  as  CapltaL 

8.  Where,  owing  to  controversy  as  to  who  was  beneficiary  of  a 
library  fund,  intended  annual  expenditures  were  halted  and  ae- 
cumulations  not  expended,  so  that  the  amount  accrued,  not  includ- 
ing the  principal,  aggregates  more  than  double  the  amount  of  the 
original  fund,  such  fund  will  not  be  used  all  at  once  in  the  pur- 
chase of  books,  thus  leaving  the  library  to  depend  on  a  small  in- 
come provided  by  an  amount  of  $5,000  bequeathed  for  its  support, 
but  the  whole  amount  will  be  treated  as  principal,  and  the  annual 
income  applied  to  purchase  of  books  and  supplies. 

[As   to   gift  for   public   works   as    valid   charitable   gift,  see 
note  in  Ann.  Oas.  1914A,  1218.] 

From  Umatilla:  Gustav  Andebbon,  Judge. 

Department  1. 

This  is  a  suit  primarily  to  have  interpreted  a 
certain  clause  in  the  will  of  Samuel  P.  Sturgis, 
deceased,  and  arises  out  of  the  following  circum- 
stances : 

On  the  seventh  day  of  January,  1896,  Samuel  P. 
Sturgis  executed  in  due  form  a  will  containing  the 
following  provision: 

**I  give  and  bequeath  to  James  A.  Fee  and  Ed- 
ward D.  Boyd,  as  trustees,  the  sum  of  Five  Thou- 
sand ($5,000.00)  Dollars  in  trust,  to  be  invested  by 
them  and  the  annual  income  derived  therefrom  to  be 
used  by  them  for  the  benefit  of  the  library  of  the 
Commercial  Association  of  Pendleton,  of  the  City  of 
Pendleton,  Oregon,  but  if  from  any  cause  said  Com- 
mercial Association  of  Pendleton  ceases  to  exist  for 
a  period  of  three  years,  then  all  of  said  five  thou- 
sand dollars  shall  revert  to  my  estate  and  become 
the  property  of  my  wife,  Lina  H.  Sturgis,  in  fee 
simple.  * ' 

A  month  later  Samuel  P.  Sturgis  died  from  the 
sickness  from  which  he  was  suffering  when  the  will 
was  executed. 
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We  have  now  practically  two  claimants  to  the  ben- 
efits of  this  bequest,  namely:  the  City  of  Pendleton, 
for  the  purpose  of  its  municipal  library,  and  the 
Commercial  Association  of  Pendleton,  for  the  ben- 
efit of  its  library. 

The  Commercial  Association  of  Pendleton  claims 
that  it  is  the  beneficiary  under  the  terms  of  the  will, 
while  the  defendants  claim  that  the  Pendleton  Pub- 
lic Library,  at  present  a  municipal  institution  of  the 
city,  is  the  beneficiary.  The  surviving  trustee  under 
the  will,  taking  the  latter  view  and  desiring  to  ex- 
pend the  income  of  the  trust  funds  for  the  purposes 
of  the  library  of  the  Pendleton  Public  Library,  the 
Commercial  Association,  by  its  library  committee 
duly  authorized  so  to  do,  commenced  this  suit  to  have 
the  will  interpreted,  making  the  City  of  Pendleton, 
the  members  of  its  library  board  and  Judge  James 
A.  Fee,  the  surviving  trustee,  parties  defendant,  aU 
of' whom  answered  setting  up  the  claim  of  the  Pen- 
dleton Public  Library  to  the  bequest        Modified. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  James  A.  Fee,  Mr.  Richard  W.  Motir 
tague  and  Mr.  Stephen  A.  Lowell.  , 

For  respondents  there  was  a  brief  over  the  name 
of  Messrs.  Raley  <&  Raley,  with  an  oral  argument  by 
Mr.  James  H.  Raley. 

McBRIDE,  C.  J. — This  suit  is  not  brought  to  cor- 
rect an  alleged  mistake  in  the  will  of  Samuel  P. 
Sturgis.  The  plaintiffs  claim  that  the  testator  made 
a  perfect  will,  making  it  the  beneficiary,  and  allege 
that  defendants  claim  a  different  interpretation, 
whereupon  it  asks  that  the  true  purpose  and  intent 


506  Hartman  v.  Pendleton.  [96  Or. 

of  the  document  be  judicially  declared.  The  defend- 
ants, on  the  other  hand,  claim  that  the  Pendleton 
Public  Library  was  the  beneficiary  and  that  there 
are  ambiguous  terms  used,  and  ask  a  decree  con- 
struing the  will  to  mean  that  the  trust  fund  therein 
provided  was  bequeathed  to  and  belongs  to  the  Pen- 
dleton Public  Library,  and  that  the  same  is  the 
property  of  the  people  of  the  City  of  Pendleton. 

1.  If  there  is  any  ambiguity  in  the  terms  of  the 
will  it  is  latent  and  not  apparent  on  the  face  of  the 
instrument.  Anyone  ignorant  of  local  conditions 
and  controversies  would,  upon  reading  the  clause  in 
dispute,  at  once  conclude  that,  (1)  there  was  at 
the  time  an  organization  known  as  the  Commer- 
cial Association  of  Pendleton;  (2)  that  it  had  a 
library,  (3)  that. its  habitat  was  the  City  of  Pen- 
dleton, Oregon,  and  (4)  that  it  was  the  intent 
of  the  testator  that  the  trustees  named  in  the 
will  should  expend  the  income  of  the  fund  so  be- 
queathed for  the  benefit  of  that  library.  If  the  first 
three  of  these  conditions  actually  existed  the  fourth 
necessarily  follows  as  a  matter  of  law. 

2.  Before  considering  the  testimony  in  the  instant 
case,  it  may  be  well  to  advert  to  some  firmly  estab- 
lished principles  laid  down  for  the  construction  of 
wills,  because  there  is  no  branch  of  judicature  which, 
beyond  this,  so  much  requires  adherence  to  those 
rules  which  the  wisdom  and  experience  of  genera- 
tions have  developed. 

The  remark  of  Tindal,  C.  J.,  in  Clarke  v.  Ludlam, 
7  Bing.  279,  is  one  of  universal  application: 

**I  agree  in  the  necessity  of  adhering  to  general 
rules  in  the  construction  of  wills  and  other  instru- 
ments. It  is  expedient  that  such  rules  should  be 
held  sacred,  because  they  withdraw  the  decision 
from  the  discretion  of  the  individual  judge,  and  pre- 
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vent  him  from  pursuing  his  own  views  of  each  par- 
ticular case.  And  there  is  less  inconvenience  in  the 
hardship  which  may  sometimes  be  occasioned  by  a 
strict  adherence  to  the  ^  rule  than  in  the  confusion 
which  must  follow  on  departing  from  it.'* 

One  of  these  rules  is  this :  Where  the  language 
employed  in  the  will  is  clear,  and  of  well-defined 
force  and  meaning,  extrinsic  evidence  of  what  was 
intended  in  fact  cannot  be  adduced  to  explain,  qual- 
ify, enlarge  or  contradict  this  language,  but  the  will 
must  stand  as  written. 

Applied  to  the  concrete  case,  if  there  was  in  fact 
in  Pendleton,  Oregon,  a  library  of  the  Commercial 
Association  of  Pendleton,  extrinsic  evidence  cannot 
be  introduced  to  show  that  the  testator  intended  that 
**The  Pendleton  Public  Library '*  was  to  be  the  ben- 
eficiary. The  pivotal  question  in  this  case,  there- 
fore, is:  Was  there  in  existence  at  the  time  this  will 
was  executed  an  organization  known  as  the  **  Com- 
mercial Association  of  Pendleton,''  and  did  it  own  a 
library?  If  these  two  facts  existed  they  settle  the 
contention  in  favor  of  the  plaintiff.  If  either  is 
wanting,  then  it  will  be  proper  rather  than  the  be- 
quest should  be  allowed  to  fail  because  of  an  equivo- 
cal description,  for  the  court  to  seek  in  extrinsic 
evidence  an  interpretation  of  the  testator's  inten- 
tion. 

Thus,  In  re  Taylor,  34  Ch.  D.  255,  where  the  tes- 
tator devised  property  to  **My  cousin  Harriet 
Cloak,''  when  in  fact  a  cousin  of  that  name  had  been 
married  and  no  longer  bore  it  and  there  was  another 
Harriet  Cloak,  the  wife  of  a  cousin  of  the  testator, 
parol  evidence  was  admitted  to  show  that  the  latter 
was  the  person  for  whom  the  legacy  was  intended. 

And  in  Gilmer  v.  Stone,  120  U.  S.  586  (30  L.  Ed. 
734,  7  Sup.   Ct.  Rep.  689,  see,  also,  Rose's  U.  S. 
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Notes),  where  a  residuary  estate  was  given  for  equal 
division  ** between  the  Board  of  Foreign  Missions 
and  the  Board  of  Home  Missions,'*  and  it  appeared 
that  there  were  such  boards  in  various  religious  de- 
nominations, evidence  was  admitted  to  show  that  the 
testator,  being  a  zealous  Presbyterian,  must  have  in- 
tended the  bequest  for  boards  of  that  denomination. 

On  the  other  hand,  if  there  is  in  existence,  a  party 
of  the  name  designated  in  the  will,  extrinsic  evi- 
dence will  not  be  admitted  to  show  that  another 
party  with  a  diflferent  though  closely  simUar  name 
was  intended. 

Thus  in  Tucker  v.  Seaman's  Aid  Society,  7  Mete. 
(Mass.)  188,  where  one  Nathaniel  Tucker  gave  a 
legacy  to  ''The  Seaman's  Aid  Society  in  the  city 
of  Boston,"  another  society^  *'The  Seaman's  Friend 
Society,"  in  the  same  city  claimed  the  legacy  and 
offered  evidence  to  prove  that  the  testator  had  no 
knowledge  of  the  existence  of  the  society  named  in 
his  will;  that  he  knew  of  the  existence  of  said  other 
society,  was  deeply  interested  in  its  objects,  and  had 
contributed  to  its  funds  and  had  frequently  ex- 
pressed a  determination  to  give  it  a  legacy;  that,  he 
directed  the  scrivener  who  wrote  his  will  to  insert 
the  legacy,  as  made  to  said  society;  that  the  scriv- 
ener, not  knowing  the  existence  of  said  society,  told 
the  testator  that  the  name  of  the  society  was  the 
** Seaman's  Aid  Society"  and  the  testator  thereupon 
submitted  to  having  that  name  inserted.  The  Su- 
preme Court  held  the  evidence  to  be  inadmissible 
and  sustained  the  bequest  as  it  appeared  in  the  will. 
The  opinion  of  Chief  Justice  Shaw  completely  covers 
every  phase  of  the  proposition  here  discussed,  and 
it  is  unnecessary  to  cite  other  precedents. 

It  being  conceded  in  this  case,  that  when  the  will 
was  executed  there  was  in  existence  in  the  City  of 
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Pendleton  an  organization  known  as  the  **  Commer- 
cial Association  of  Pendleton,"  we  pass  to  the  vital 
proposition  in  this  case.  Did  the  association  at  the 
time  have  a  library?  We  must,  from  the  terms  of 
the  bequest,  assume  that  the  testator  thought  there 
wias  a  library  connected  with  the  association  because 
the  bequest  ia  conditioned  upon  the  continued  exist- 
ence of  the  Conmiercial  Association.  The  testator 
says: 

**If,  from  any  cause,  said  Commercial  Association 
of  Pendleton  ceases  to  exist  for  a  period  of  three 
years,  then  all  said  five  thousand  dollars  shall  re- 
vert to  my  estate." 

This  is  not  the  language  of  a  man  making  a  gift 
to  the  general  public.  If  the  Commercial  Associa- 
tion was  not  the  ultimate  party  to  be  benefited,  why 
make  the  bequest  contingent  upon  the  continued  ex- 
istence of  that  association.  If  a  testator  makes  a 
bequest  in  favor  of  A.,  it  would  not  be  unnatural 
that  he  should  provide  that  in  case  of  A.  's  death,  the 
money  should  revert  to  the  testator  ^s  estate,  but  if 
the  bequest  should  be  made  to  A.  with  the  provision 
that  it  should  revert  in  case  of  the  death  of  a 
stranger,  the  sanity  of  the  testator  would  be  ques- 
tioned. 

Here  the  bequest  is  a  Siamese  twin  to  the  Com- 
mercial Association.  It  dies  with  it  or  at  least  as 
soon  thereafter  as  the  lapse  of  time  has  demon- 
strated that  the  association  is  dead  beyond  revival. 
To  the  writer  this  is  strong  evidence  that  the  ulti- 
i^ate  benefit  of  the  bequest  was  intended  for  the 
Commercial  Association,  and  that  while  no  doubt  the 
testator  expected  and  hoped  the  people  of  Pendleton 
would  share  in  that  benefit,  he  expected  that  benefit 
to  flow  through  the  channel  of  the  Commercial  Asso- 
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elation  and  not  otherwise.  He  thought,  and  nobody 
was  perhaps  better  acquainted  with  the  facts,  that 
the  Commercial  Association  and  not  the  public  gen- 
erally owned  a  library,  and  Ihat  through  the  trustees 
he  had  appointed  that  library  would  be  kept  up  pri- 
marily for  the  benefit  of  the  association  and  inci- 
dentally perhaps  for  the  general  public. 

3.  We  take  it  to  be  fairly  well-settled  law,  at 
least  by  the  better  authorities,  that  an  unincorpo- 
rated association  may  take  and  hold  personal  prop- 
erty at  least  to  the  extent  that  the  person  giving  or 
selling  such  property  to  it  cannot  retake  it  or  other- 
wise dispose  of  it;  so  that  if  one  gave  a  book,  or 
money  to  buy  a  book,  to  the  Commercial  Association 
for  its  library,  that  p^erson  could  not  retake  the  book 
or  reclaim  the  money  on  the  pretext  that  the  donee 
was  incapable  of  holding  it.  Such  associations  would 
be  treated  in  equity  as  quasi  partnerships,  each 
member  of  which  would  be  entitled  to  an  interest  in 
the  property  donated  or  purchased:  5  R.  C.  L.  312; 
Whipple  V.  Parker,  29  Mich.  369;  Curtis  v.  Hoyt,  19 
Conn.  154  (48  Am.  Dec.  149) ;  Snowden  v.  Crown 
Cork  (&  Seal  Co.,  114  Md.  650  (80  Atl.  510,  Ann.  Cas. 
1912A,  679),  and  note  to  case,  as  reported  in  the  last- 
mentioned  work.  There  is  not  a  solitary  reason  for  the 
holding  of  some  courts  that  gifts  to  nonincorporated 
associations  are  invalid,  except  blind  adherence  to 
outworn  precedents. 

The  capacity  of  the  Commercial  Association  of 
Pendleton  to  found  a  library  being  established,  we 
now  advert  to  the  testimony  relative  to  the  actual 
existence  of  such  a  library  at  the  time  the  will  in 
question  was  executed.  The  first  mention  of  a  li- 
brary in  connection  with  the  work  of  the  Commercial 
Association,  is  found  in  its  minutes  of  March  24, 
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1894,  where  it  is  recorded  that  the  chair  annonnced, 
among  other  matters,  as  one  of  the  objects  of  the 
meeting  that  it  was  proposed  to  take  up  the  matter 
of  establishing  a  library,  and  the  further  recital  that 
**all  matters  were  placed  under  discussion  and  fully 
considered." 

The  discussion  may  have  had  some  effect  for  on 
April  3,  1894,  we  have  a  statement  in  the  address  of 
Colonel  Boyd,  President  of  the  Association,  to  this 
effect : 

**In  addition  to  all  this  a  cabinet  has  just  been 
placed  in  the  middle  room  of  the  Association  for  the 
reception  of  books  and  periodicals,  which  it  is  de- 
sired to  present,  thus  making  a  beginning  for  a 
library  which  is  much  needed  in  the  city.  Mr.  C.  S. 
Jackson  has  lately  donated  to  the  Association  com- 
plete files  of  the  Congressional' Eecord  for  several 
years  past  and  up  to  date,  together  with  many  valu- 
able books  for  which  he  has  placed  this  Association 
under  obligation." 

So  far  as  the  testimony  shows,  this  donation  of 
Mr.  Jackson  was  the  first  thing  beyond  mere  talk 
that  occurred  in  the  direction  of  establishing  a  pub- 
lic library  in  Pendleton,  and  it  seems  fair  to  assume 
that  the  books  given  by  him  were  intended  to  become 
the  property  of  the  association.  That  he  hoped  and 
expected  from  this  little  beginning  and  the  efforts  of 
himself  and  others  a  library  would  develop  which 
would,  under  the  management  of  the  association,  be 
valuable  to  the  association  and  of  use  to  the  general 
public,  is  apparent  from  his  testimony,  and  while  he 
perhaps  did  not  give  a  thought  as  to  where  the  legal 
title  to  the  books  presented  by  him  would  technically 
vest,  it  is  plain  he  regarded  the  association  as  the 
donee. 
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On  the  same  day  that  Colonel  Boyd's  address  was 
delivered,  to  wit,  April  3,  1894,  an  honorary  mem- 
bership in  the  association  was  instituted  with  a  mem- 
bership fee  of  $20,  and  the  fees  so  obtained  were 
set  aside  as  a  sinking  fund  for  the  purpose  of  estab- 
lishing a  library,  and  a  committee  consisting  of 
James  A.  Fee,  Fred  B.  Mellis  and  Jesse  Farling  was 
created  under  the  designation  of  a  *' library  com- 
mittee.*' 

On  March  27,  1894,  Judge  Fee,  in  an  interview 
with  a  reporter  of  the  East  Oregonian  news- 
paper, urged  the  formation  of .  a  public  library  in 
Pendleton,  under  such  auspices  as  should  secure 
permanency,  and  suggested  tentatively  that  the  Com- 
mercial Association  should  take  the  matter  up  and 
devote  a  certain  sum  to  the  support  of  it  as  well  its 
to  the  augmentation  of  the  volumes  upon  the  shelf. 
He  suggested  that  no  member  then  active  in  the  organi- 
zation would  be  any  the  less  attracted  to  the  rooms 
of  the  association,  and  that  no  doubt  many  others 
would  become  members  because  Jhey  would  then 
know  that  the  fees  and  dues  would  go  to  the  support 
of  an  institution  which  was  broad  and  reaching  out 
to  build  up  the  community  in  a  literary  as  well  as 
social  and  business  way.  If  the  association  could 
not  do  this,  then  he  suggested  that  some  other  non- 
sectarian  institution,  which  all  citizens  might  join 
with  in  building  up  a  creditable  library,  should  un- 
dertake the  work.  The  suggestion  was  approved 
editorially  as  one  which  should  be  acted  upon  to  the 
end  that  Pendleton  might  have  a  public  library. 

On  March  31,  1894,  a  social  organization  known 
as  the  ** Columbian  Congress"  held  a  banquet,  at 
which  the  sum  of  $75  over  expenses  was  realized  and 
at  the  motion  of  Judge  Fee  this  sum  **was  turned 
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over  to  the  Commercial  Association  to  be  used  as  a 
nucleus  in  starting  a  reference  library  for  the  use 
of  the  city.'* 

On  May  1,  1894,  the  library  committee  reported  to 
the  association  that  they  had  secured  subscriptions 
in  the  sum  of  $600  and  asked  the  association  for 
instructions  in  regard  to  the  plan  of  carrying  on  the 
library  work.  They  were  given  a  vote  of  thanks  and 
directed  to  formulate  a  plan  for  carrying  on  the  li- 
brary and  directed  to  report  at  the  next  meeting. 

On  May  4  or  5,  1894,  a  library  festival  was 
held  in  aid  of  the  library. .  In  the  papers  of  that 
date  the  event  is  spoken  of  as  having  been  brought 
about  by  the  labors  of  the  *' Commercial  Association 
Library  Festival  Committee,  Messrs.  Fee,  Mellis 
and  Failing.'*  The  testator,  Mr.  Sturgis,  presided 
and  about  $1,700  in  money  and  books  was  subscribed. 
The  newspaper  article  congratulated  the  city  on  the 
fact  that  Pendleton  had  a  library  promised  and  the 
means  of  securing  it  assured. 

At  a  meeting  of  the  association  on  June  12,  1894, 
it  was  moved  and  carried  that  the  secretary  be  in- 
structed to  prepare  an  amendment  to  the  by-laws 
making  the  library  committee  a  permanent  one,  but 
there  is  no  record  that  this  was  ever  done. 

On  November  6  and  December  4,  1894,  the  com- 
mittee reported  progress  and  on  January  9,  1895,  re- 
ported the  purchase  of  books  and  the  preparation  of 
shelves.  On  February  12,  it  was  moved  and  car- 
ried that  the  library  be  insured  for  $1,000.  On 
March  5,  1895,  *it  was  moved  and  carried  that  mem- 
bers of  the  association  pay  no  fees  or  dues  to  the 
library  in  consideration  of  the  association  bearing 
its  expenses,  and  at  the  same  meeting  it  was  or- 
dered that  the  library  committee  be  empowered  to 
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adopt  such  rules  and  regulations  as  are  necessary  to 
conduct  the  affairs,  and  that  Colonel  Boyd  be  added 
to  the  library  committee,  and  that  the  library  be 
opened  on  the  succeeding  Monday. 

On  March  9,  1895,  rules  and  regulations  governing 
the  control  of  the  library  were  promulgated  by  the 
library  committee.  These  rules,  as  a  whole,  are 
similar  to  those  governing  all  public  libraries  but 
contain  provisions,  which,  standing  by  themselves 
would  seem  to  rather  favor  defendant's  contention 
that  the  Commercial  Association  was  merely  the  host 
so  to  speak  of  another  association  called  the 
''Library  Association/'  The  rules  are  entitled, 
'^Library  Eules  and  Regulations  under  which  books 
may  be  read  and  taken  from  the  rooms." 

The  provisions  above  alluded  to  are  as  follows: 

*'l.  The  Commercial  Association  agrees  to  fur- 
nish a  room  for  library  purposes  and  a  room  in 
which  members  of  the  Library  Association  may  read 
during  the  afternoon  of  each  day  from  two  o'clock 
until  five,  except  Sundays,  legal  holidays  and  days 
upon  which  special  meetings  of  the  Commercial 
Association  may  be  called,  and  to  furnish  lights,  fuel 
and  a  supply  of  current  literature  for  library  pur- 
poses, and  to  pay  a  librarian  for  caring  for  said 
library,  and  as  a  consideration  for  the  benefits  of  the 
library  the  members  of  the  Commercial  Association, 
both  active  and  honorary,  who  are  in  good  standing, 
shall  be  entitled  to  membership  in  the  Library  Asso- 
ciation, without  the  payment  of  any  additional  dues 
or  fees. 

''2.  Any  person  of  ^ood  moral  character  and  de- 
portment shall  be  entitled  to  membership  in  said 
Library  Association  upon  the  payment  of  $2.50  ini- 
tiation fee,  and  25  cents  monthly  dues  payable 
monthly  in  advance." 

Judge  Fee,  who  took  a  prominent  and  perhaps  the 
leading  part  in  procuring   subscriptions   of  money 
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and  books  for  the  library,  states  that  according  to 
his  recollection  of  the  circumstance,  a  contract  was 
drawn  at  the  same  time  the  rules  were  prepared, 
whereby  the  Commercial  Association  agreed  to  fur- 
nish rooms,  light,  janitor  and  librarian  services,  and 
for  that  concession  the  members  of  the  Commercial 
Association  became  members  of  the  Library  Associa- 
tion without  payment  of  other  dues  or  fees,  while 
other  persons  not  members  of  the  Commercial  Asso- 
ciation were  required  to  pay  a  membership  fee  of 
$2.50  and  25  cents  a  month  as  dues.  His  view  and 
recollection  of  the  whole  matter  may  be  summed  up 
in  the  following  excerpt  from  his  testimony  on  cross- 
examination  : 

.*'Q.  Then  the  minutes  of  March  6,  1900,  •  •  ap- 
pears: 'President  Fee  appointed  the  following  com- 
mittee. Library  committee,  Guernsey,  Boyd,  Foster, 
Lowell  and  Smith,'  Would  you  say  that  was  true? 

**A.  Yes,  sir;  I  think  possibly  that  is  true  but  that 
is  nearly  six  years  after  the  library  was  founded. 
Colonel,  however,  being  President  of  the  Associa- 
tion didn't  change  my  views  as  to  the.  Sturgis  books 
and  didn't  change  my  views  that  the  Commercial 
Association  did  not  own  that  library,  but  that  it 
belonged  to  the  people  of  the  city  of  Pendleton  who 
had  paid  for  it. 

''Q.  After  that  was  your  view  of  it,  or  if  that  was 
your  view  of  it,  why  was  it  being  conducted  and 
under  what  arrangement  was  it  being  conducted  by 
the  Commercial  Association? 

'*A.  I  have  explained  that,  Colonel,  we  got  to- 
gether and  as  the  result  of  a  conversation  between 
myself  and  Mr.  Sturgis  the  movement  was  started 
and  after  it  had  gotten  along  further  and  it  became 
a  thing  to  be  dealt  with  on  behalf  of  the  public,  the 
committee  was  appointed  to  solicit  funds  and  it  was 
then  understood  that  the  library  belonged  to  the  peo- 
ple and  was  to  be  a  public  library  and  that  at  Mr. 
Sturgis'   suggestion,  as  I  recall  it,   the  contract  I 
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mentioned  and  the  rules  and  regolations  were  pre- 
pared. Now  as  I  intended  to  say,  if  I  have  not  said 
it,  Mr.  Stnrgis  was  a  man  of  wide  business  experi- 
ence and  lest  there  should  be  any  misunderstanding 
with  the  people  who  had  originated  the  founding  of 
the  library  he  suggested  that  a  contract  be  prepared, 
which  I  tnink  was  prepared  and  which  was  signed. 
As  to  the  legal  matters,  whether  myself  and  the 
other  members  on  the  library  committee  could  enter 
into  a  contract  with  the  Association  at  that  time  on 
^  behalf  of  the  public  is  a  question  for  the  court.  I 
thought  we  had  that  power  and  that  is  the  capacity 
in  which  we  were  undertaking  to  act 

I'Q.  It  is  vour  contention  there  was  a  contract  in 
existence  between  some  one  representing  the  Com- 
mercial Association  and  some  one  representing  the 
general  public  whereby  this  arrangement  was  en- 
tered into? 

*'A.  That  is  my  recollection  of  having  dictated 
that  contract  to  Mr.  Wheeler  and  that  it  was  signed 
at  the  same  tpne  that  the  rules  and  regulations  were 
dictated  to  go  with  that  contract,  and  I  think  I 
stated  in  my  remarks  at  the  hall  in  1908  at  the  time 
the  library  was  transferred  to  the  city  hall,  that  the 
Commercial  Association  agreed  to  furnish  rooms, 
light,  janitor  and  librarian  service  and  for  that  the 
members  of  the  Commercial  Association  became 
members  of  the  Library  Association  and  other  per- 
sons were  required  to  pay  two  dollars  and  a  half 
under  the  rules  to  become  members  of  that  Associa- 
tion, and  to  pay  a  monthly  due  of  twenty-five  cents 
for  access  to  the  library  and  that  that  is  the  way 
in  which  I  have  always  believed  that  the  two  inde- 
pendent organizations  existed,  one  representing  the 
Library  Association  and  being  the  Library  Associa- 
tion which  was  the  committee  in  the  Commercial 
Association,  and  the  Commercial  Association  itself 
being  the  other  party. '* 

No  contract  of  the  character  mentioned  is  found 
in  the  papers  of  the  Commercial  Association  and 
Judge  Fee  kept  no  copy;  neither  is  there  anything 
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in  the  records  or  files  of  the  Commercial  Associa- 
tion indicating  its  assent  to  or  authorization  of  such 
a  contract.  Judge  Fee's  recollection  as  to  who 
signed  the  contract  is  indistinct,  and  while  his  word 
imports  absolute  verity  so  far  as  his  recollection  of 
a  transaction  occurring  a  third  of  a  century  ago  ex- 
tends, it  is  the  experience  of  all  of  us  that  vague 
memories  are  unsafe  as  evidence,  and  in  this  case  it 
is  more  than  possible  that  the  witness  has  confounded 
the  preparation  of  the  rules  with  the  preparation  of 
a  contract,  especially  as  the  resolution  under  which 
the  library  committee  acted,  authorized  them  to  pre- 
pare rules  and  regulations  for  the  conduct  of  the 
library  but  made  no  reference  to  any  contract  with 
anybody. 

It  is  difficult  to  see  how  the  committee  of  the  Com- 
mercial Association  could  contract  with  itself,  or 
how  any  officer  of  the  association  could  contract  for 
the  association  without  express  authority  and  evi- 
dence of  the  making  of  such  a  contract  would, 
at  best,  be  only  valuable  as  indicating  the  idea  and 
intent  of  persons  active  in  the  matter,  as  to  who 
were  the  real  owners  of  the  library.  The  same  may 
be  said  as  to  the  testimony  of  the  many  witnesses 
introduced,  as  to  their  understanding  of  the  situa- 
tion when  donations  for  the  benefit  of  the  library 
were  made. 

A  large  number  of  witnesses  who  were  in  a  posi- 
tion to  know,  including  officers' and  charter  members 
of  the  Commercial  Association,  and  the  widow  of  the 
testator,  testified  that  their  understanding  had 
always  been  that  the  library  was  the  property  of 
that  association.  A  less  number,  though  with  equal 
means  of  knowledge,  testified  that  their  understand- 
ing was  that  the  library  was  the  property  of  the  peo- 
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pie  of  the  City  of  Pendleton,  and  that  they  would 
not  have  made  the  donations  had  they  understood 
that  the  Commercial  Association  was  to  be  the  owner 
of  the  books.  The  fact  is  apparent  that  little  thought 
was  in  fact  given  by  subscribers  to  the  fund  and 
donors  to  the  library  as  to  what  body  was  to  be  the 
technical  legal  owner  of  the  library.  The  Commer- 
cial Association  was  coipposed  of  the  leading  citi- 
zens of  Pendleton  and  had  the  confidence  of  the 
public.  When  it  assumed  to  take  the  lead  in  organ- 
izing a  library  everybody  was  satisfied  that  it  would 
act  fairly  by  the  public,  and  that  irrespective  of  the 
question  of  technical  ownership  the  public  under  rea- 
sonable rules  and  restrictions  would  have  access  to 
it. 

No  one  seems  to  have  expected  that  the  library 
would  be  a  free  library  in  the  sense  that  everyone 
could  have  the  use  of  it  without  money  and  without 
price,  and,  although  from  the  beginning  the  rules 
promulgated  required  the  payment  of  a  membership 
fee  and  dues,  we  hear  of  no  objection  to  this  require- 
ment. 

There  were  no  officers  or  agents  of  the  library 
selected  by  the  public,  or  any  association  of  the  pub- 
lic, except  the  Commercial  Association.  It  appointed 
the  library  committee  and  the  librarian  and  reports 
were  made  to  it.  It  insured  the  books.  If  it  was 
not  the  owner  of  the  legal  title  it  is  difficult  to  say 
where  that  title  was  lodged.  It  could  not  reside  in 
the  committee  appointed  by  the  association,  nor  in 
the  librarian  who  took  care  of  the  books,  nor  the 
janitor  who  swept  the  rooms  and  dusted  the  shelves. 
It  was  not  in  the  persons  who  contributed  the  money 
to  purchase  books,  or  in  those  who  donated  books; 
each  one  of  these,  when  he  made  his  contribution 
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and  parted  with  possession  of  the  thing  contributed, 
was  divested  of  the  legal  title  thereof.  He  could  not 
sue  in  his  own  name  to  replevin  the  books  con- 
tributed, even  from  an  outright  thief.  The  Commer- 
cial Association  might  sue,  and  so  far  as  we  can  see 
it  was  the  only  party  who  could  have  sued.  In  its 
capacity  as  an  association  it  could  own  a  library  but 
by  a  long  series  of  decisions,  which  seem  to  have 
crystallized  into  law,  it  could  not  be  the  trustee  of 
a  library  for  the  use  of  someone  else.    ^ 

4.  From  all  the  testimony  the  salient  points  of 
which  we  have  attempted  to  indicate,  we  conclude 
that  the  Commercial  Association  had  a  library  at  the 
time  the  will  was  made.  It  was  certainly  the  owner 
of  the  books  contributed  by  Mr.  Jackson  before  any 
other  contribution  was  made,  and  we  are  of  the  opin- 
ion that  the  weight  of  the  evidence  indicates  that  the 
bulk  of  the  contributions  thereafter  made,  were  in- 
tended to  be  to  the  Commercial  Association,  with 
the  expectation  that  it  would  apply  them  to  the  up- 
building of  a  library  to  which  the  citizens  of  Pendle- 
ton would  be  permitted  to  have  access.  The  name 
which  the  library  received  is  not  material.  It  was 
sometimes  called  the  Commercial  Association  Li- 
brary, but  most  frequently  the  **  Pendleton  Public 
Library,'^  a  name  which  was  probably  suggested  by 
the  testator  who  was  active  in  promoting  it.  The 
library  was  public  and  was  located  in  Pendleton  and 
the  name  was  appropriate,  but  giving  that  name 
did  not  dedicate  it  to  the  free  use  of  everybody  nor 
transfer  the  title  to  the  municipality. 

We  conclude  that  at  the  time  the  testator  made  the 
will  in  .question,  there  was  in  the  City  of  Pendleton 
a  library  owned  by  the  *^  Commercial  Association  of 
Pendleton,'*  and  that  it  was  the  intention  of  the  tes- 
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tator  to  make  that  library  the  beneficiary.  #As  be- 
fore remarked,  there  is  no  ambiguity  on  the  face  of 
the  will.  It  can  only  be  rendered  ambignous  by 
assuniing  that  the  Commercial  Association  of  Pen- 
dleton had  no  library  and  that  therefore  the  testator 
must  have  intended  the  bequest  to  apply  to  some  , 
other  institution.  If  the  association  had  a  library, 
whether  of  twenty  or  twenty  thousand  volumes,  the 
bequest  must  stand  as  written  and  as  we  haVe  at- 
tempted to  show  it  did  have  a  library,  and  it  is  evi- 
dent from  the  concluding  clause  of  the  bequest, 
which  made  it  contingent  upon  the  continued  exist- 
ence of  the  Commercial  Association,  that  this  library 
was  in  the  mind  of  the  testator  when  he  made  his 
will  and  that  there  was  probably  in  his  bequest  the 
double  motive,  first  to  make  the  association — of 
which  he  was  an  enthusiastic  member — attractive 
and  interesting,  and,  second,  to  benefit  the  com- 
munity which  was  enjoying  the  benefit  of  the  library 
already  installed,  and  perhaps  further  to  insure  the 
permanency  of  both  the  Commercial  Association  and 
the  library. 

But  it  is  useless  to  speculate  upon  the  motives 
which  may  have  influenced  the  testator  in  making 
the  bequest.  There  was  in  existence  in  Pendleton  a 
library  of  the  character  described  in  the  will  and 
that  fact  being  ascertained,  it  follows  as  a  neces- 
sary consequence  that  we  cannot  divert  the  bequest 
to  some  other  institution.  It  is  very  probable  that 
were  the  testator  making  his  will  to-day,  or  if  it  had 
been  made  in  1908,  the  present  library  of  the  City 
of  Pendleton  would  have  been  the  benficiary,  but  we 
are  dealing  with  the  situation  as  it  appeared  to  the 
testator  in  1896,  and  viewing  that  situation  in  the 
light  of  the  evidence  we  are  of  the  opinion  that  the 


June,  1920.]  Habtman  v.  Pendleton.  521 

library  of  the  Commercial  Association,  the  library 
then  in  its  rooms  and  to  which  we  find  it  h^d  the 
legal  title,  was  the  one  for  the  benefit  of  which  the 
trustees  were  required  to  expend  the  income  from 
the  bequest. 

Concerning  the  propriety  of  removing  the  library 
from  the  rooms  of  the  association  to  the  city  hall 
and  thereafter  to  the  Carnegie  Library  building,  we 
express  no  opinion.  Perhaps  these  removals  were 
the  best  that  could  have  been  done  under  the  circum- 
stances, and  it  is  possible  that  if  the  last  removal 
had  been  made  openly  much  of  the  exasperation  and 
ill-feeling,  which  has  crept  into  this  contest,  would 
have  been  avoided. 

We  find  that  the  Conmaercial  Association  of  Pen- 
dleton is  entitled  to  the  custody  of  the  books  re- 
moved from  the  Commercial  Association's  rooms  to 
the  city  hall,  and  to  all  books  since  purchased  with 
funds  from  the  Sturgis  bequest. 

The  fact  that  the  association  consented  to  the  re- 
moval of  the  books  to  the  city  hall  does  not,  from 
the  evidence,  appear  to  have  been  a  gift  or  a  relin- 
quishment  of  title,  but  a  mere  expedient  to  place  the 
library  in  a  place  where  it  would  be  more  accessible 
to  the  public,  and  the  fact  that  since  that  time  the 
Conmiercial  Association  has  not  interfered  in  its 
management,  must  be  referred  to  the  conditions 
under  which  the  books  were  obtained  in  the  first 
place.  There  is  no  convincing,  if  indeed  any,  evi- 
dence of  an  intent  on  the  part  of  the  association  to 
make  a  gift  of  these  books  to  the  City  of  Pendleton, 
and  under  the  circumstances  there  was  no  necessity 
for  it  to  interfere  in  the  management  of  the  library 
in  its  new  location. 


522  Habtman  v.  Pendleton.  [96  Op. 

5.  We  do  not  interpret  the  will  as  requiring  the 
trustees  to  pay  over  the  income  of  the  fund  to  the 
Commercial  Association,  or  its  library  committee,  to 
be  by  them  expended.  The  bequest  is  to  the  trustees, 
and  we  think  it  was  the  intention  of  the  testator  that 
they  were  the  persons  who  should  use  the  fund  for 
the  benefit  of  the  library.  If  in  their  judgment,  it 
seemed  proper  to  turn  the  income  over  to  the  asso- 
ciation, or  its  library  committee,  to  be  in  that  way 
expended  for  the  purchase  of  books  or  supplies,  they 
had  a  right  to  do  so ;  but  we  are  of  the  opinion  that 
if  such  a  course  should  seem  best,  the  trustees 
themselves  had  a  right  to  select  the  books  or  sup- 
plies and  to  purchase  them.  The  trustees  were  both 
gentlemen  of  more  than  ordinary  literary  acquire- 
ments and  therefore  well  qualified  to  appraise  the 
needs  of  the  library  and  to  select  accordingly;  they 
were  close  friends  of  the  testator  and  the  fact  that 
he  selected  them  as  trustees,  instead  of  making  his 
bequest  to  the  association  itself,  or  providing  that 
the  funds  should  be  managed  by  trustees  selected 
by  the  institution,  or  by  its  library  committee,  indi- 
cates that  he  intended  that  they  were  the  persons'  in 
whose  judgment  the  testator  intended  to  place  dis- 
cretion as  to  the  expenditure  of  the  money  derived 
from  the  income  of  the  fund  created.  The  language 
of  the  bequest  supports  the  construction  above  indi- 
cated, **the  annual  income  derived  therefrom  to  be 
used  by  them  (the  trustees)  for  the  benefit  of  the 
library,'^  etc. 

6.  Another  contention  arises  over  the  construction 
of  the  words  *' annual  income/'  It  is  contended  by 
plaintiffs  that  these  words  indicate  that  it  was  the 
intention  of  the  testator  to  require  the  trustees  to 
expend  the  income  annually  for  the  benefit  of  the 
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library.  We  are  of  the  opinion  that  it  was  the  in- 
tention of  the  testator  that  the  income  should  be 
applied  annually  and  not  hoarded.  There  is  a 
dearth  of  authority  on  this  subject  and  we  have  not 
been  able  to  find  any  case  in  which  the  phrase  has 
been  construed  in  connection  with  a  case  arising  out 
of  a  bequest,  although  the  tendency  of  the  courts 
seems  generally  against  permitting  accumulations 
unless  specifically  provided  for  in  the  will.  The 
question  is  diflScult  of  solution  upon  precedent. 

A  case  similar  in  principle  is  that  of  Catlin  v. 
Lyman,  16  Vt.  44,  in  which  it  is  provided  that  the 
maker  of  a  promissory  note  would  pay  the  sum 
stated  in  ten  years  *'with  annual  interest,"  and  on 
behalf  of  the  maker  it  was  contended  that  the  word 
*' annual"  used  as  an  adjective  was  intended  to  mod- 
ify interest,  and  meant  only  the  computation  of 
interest  by  annual  rests,  ajid  that  'the  whole  amount, 
principal  and  interest,  did  not  become  due  until  ten 
years  from  date;  but  it  was  held  that  the  contract 
would  not  be  so  construed,  but  that  *^  annual  inter- 
est" in  legal  contemplation  was  the  same  as  if  writ- 
ten ** interest  annually,"  and  that  the  interest  on 
the  note  was  due  and  payable  each  year. 

The  same  principle  seems  applicable  here,  and  was 
evidently  so  understood  by  the  trustees  who  honored 
the  requisition  of  the  library  committee  for  books, 
until  a  misunderstanding  arose  to  which  we  shall 
presently  advert.  We  conclude  that  it  was  the  duty 
of  the  trustees  to  apply  the  income  of  the  fund  annu- 
ally to  the  needs  of  the  library  so  long  as  it  should 
be  maintained  by  the  association,  or  until  it  had 
ceased  to  exist.  This  conclusion  suggests  difficulties 
and  is  one  upon  which  courts  might  differ,  but  tak- 
ing into  consideration  the  general  rule  as  to  the  vest- 
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ing  of  bequests,  and  the  particular  circumstances 
existing  at  the  time  the  will  was  executed,  we  con- 
clude that  the  construction  we  have  adopted  ex- 
presses the  intent  of  the  testator.  This  leads  to  an 
affirmance  of  the  decree,  except  so  far  as  it  allows 
the  cestui  que  trust  to  select  the  books. 

7.  Another  question  arises  as  to  costs  and  as  to 
that  we  think  it  would  be  unfair  to  compel  the  de- 
fendant, who  has,  from  his  point  of  view,  only- 
striven  to  protect  the  fund,  to  pay  the  expense  of 
defending  this  action.  His  management  has  been 
painstaking  and  admirable.  In  his  hands,  in  addi- 
tion to  a  considerable  expenditure  for  books,  the 
fund  has  trebled  in  amount.  He  has  given  his  time 
and  credit  to  increasing  and  protecting  it.  His  mo- 
tives have  been  misconstrued  and  his  integrity 
assailed  for  doing  what  he  has  no  doubt  thought  his 
dead  friend  desired  him  to  do  in  relation  to  the  mat- 
ter, and  the  association  no  doubt  will  now  be  able  to 
secure  a  better  library  than  if  it  had  received  the 
annual  driblets  from  an  uncertain  income. 

In  addition  to  this  he  had  learned  from  Colonel 
Boyd,  his  cotrustee,  that  about  $400  of  the  library- 
fund  of  the  association  had  been  transferred  to  the 
general  fund  and  this  impression,  whether  well  or 
ill  founded,  seems  to  have  created  some  distrust  as 
to  the  proper  application  of  the  bequest  by  the 
library  authorities.  It  is  due  to  the  association  to 
say  that  there  is  no  direct  evidence  that  the  conver- 
sion ever  took  place  or  that  if  it  did  it  was  in  any 
way  a  breach  of  trust  or  of  its  professions  to  those 
who  had  aided  in  building  up  the  library. 

There  is  one  transaction  which,  unexplained,  prob- 
ably impressed  the  mind  of  Colonel  Boyd  and  after- 
wards, when  he  reported  it  to  Judge  Fee,  also  raised 
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a  suspicion  in  his  mind  that  the  funds  dedicated  to 
the  use  of  the  library  were  being  expended  for  other 
purposes,  and  that  circumstance  appears  on  the 
record  as  follows:  In  April,  1894,  when  the  question 
of  establishing  a  library  was  being  discussed,  and 
before  any  large  contributions  for  that  purpose  had 
been  made,  a  by-law  was  passed  providing  for  the 
admission  of  honorary  members  of  the  association 

V  at  a  fee  of  $20,  which  fees  were  to  constitute  a  sink- 
ing fund  for  the  purpose  of  establishing  a  library. 
This  was  in  April,  1894.  In  November,  1896,  several 
months  after  this  bequest  became  effective  by  the 
death  of  the  testator  in  February  of  that  year,  il 
was  resolved  by  the  association  that  the  sinking 
fund  be  abandoned  and  the  money  turned  into  the 
general  fund.  This,  on  the  face  of  it,  would  appear 
to  have  been  a  breach  of  faith  with  the  testator, 
and  other  contributors,  and  while  the  transaction 
may  have  been  perfectly  fair  and  proper  it  has  not 
been  explained  in  the  testimony  and  is  possibly  the 
transaction  discussed  by  Colonel  Boyd  and  reported 

'  to  Judge  Fee,  and  which  caused  him  to  withhold 
further  contributions  to  the  fund  from  the  proceeds 
of  the  testator's  bounty. 

In  any  event  we  are  satisfied  that  he  did  not  act 
in  bad  faith  but  upon  his  honest  convictions  and  with 
the  intent  to  carry  out  the  desires  of  the  testator, 
as  he  understood  them.  This  has  not  been  so  plain 
a  case  that  this  court  has  been  able  to  decide  it  at 
first  blush  or  indeed  except  with  the  most  careful 
deliberation,  and  the  trustee — with  one  part  of  the 
community  demanding  the  application  of  the  fund 
to  one  library,  and  another  group  of  citizens  to  an- 
other—ought not  to  be  mulcted  in  costs  because  he 
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waited   for  the  advice  of  the  court  as  to  how  he 
should  apply  it. 

The  decree  will  therefore  be  modified  in  so  far  as 
it  provides  for  the  recovery  of  costs  from  the  de- 
fendant, and  with  the  exception  of  the  two  modifi- 
cations above  referred  to,  the  decree  will  be  affirmed 
and  the  defendant  directed  to  apply  the  accumulated 
surplus  of  the  fund  to  the  purposes  of  the  library 
of  the  Commercial  Association  of  Pendleton. 

MODIFIBD. 

Habbis,  Benson  and  Johns,  JJ.,  concur. 


Former  opinion  modified  June  15,  1920. 

Petition  fob  Rbheabinq. 

(190  Pac.   339.) 

On  petition  for  rehearing.  Fobmeb  Opinion  Modi- 
fied AND  BeHEABING  DeNIED. 

Messrs.  Raley  d  Raley,  for  respondents  and  for 
the  petition. 

Mr.  James  A.  Fee,  Mr.  R.  W.  Montague  and  Mr. 
Stephen  A.  Lowell,  for  appellants,  and  also  for  the 
petition. 

Department  L 

McBRIDE,  C.  J. — ^8.  In  our  original  opinion  we  held, 
after  disposing  of  the  question  of  costs  as  to  the 
trustee,  that  the  accumulations  of  the  fund  should 
be  applied  to  the  purchase  of  books  for  the  library 
of  the  Commercial  Association  of  Pendleton. 
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Upon  petitions  for  rehearing  filed  by  both  parties, 
we  find  this  practical  difficulty  in  the  way  of  carry- 
ing out  such  a  decree:  The  amount  now  accumulated, 
not  including  the  principal,  aggregates  more  than 
double  the  amoimt  of  the  original  fund.  To  use  this 
large  sum  at  once  for  the  purchase  of  books  would 
be  to  fill  it  with  editions  which  would  soon  be  super- 
seded, and  leave  the  library  to  depend  on  the  small 
income  provided  by  annual  interest  on  the  original 
$5,000  bequest  for  its  support. 

This  being  the  case,  it  is  the  part  of  prudence  to 
act  with  reference  to  conditions  as  they  are,  rather 
than  to  attempt  the  impossible  task  of  enforcing  the 
technical  terms  of  the  will.  We  say  impossible,  be- 
cause the  will  substantially  provided  that  the  ac- 
cumulations of  the  fund  should  be  expended  annually, 
and,  owing  to  this  controversy  as  to  who  was  the 
beneficiary,  such  expenditure  was  halted;  the  accu- 
mulations were  not  expended  annually,  or  at  all  for 
several  years;  hence  the  large  sum  now  on  hand. 

We  are  of  the  opinion,  under  the  circumstances, 
that  it  would  be  to  the  best  inter.est  of  the  library 
fund  to  add  these  accumulations  to  the  principal, 
with  certain  deductions  hereafter  mentioned,  and  to 
treat  the  whole  amount  so  accruing  as  principal, 
and  apply  the  income  thereafter  arising  annually  to 
the  purchase  of  books  and  supplies  for  the  library. 
This  course  will  furnish  a  larger  annual  income  for 
the  use  of  the  library  hereafter,  and  seems  to  us  a 
much  better  business  proposition  than  putting  the 
whole  sum  now  on  hand  immediately  into  the  pur- 
chase of  books. 

From  the  accumulated  income  now  on  hand,  it  will 
be  directed  that  $1,200  be  applied  during  the  current 
year,  ending  December  30,  1920,  for  the  purchase  of 
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books  and  such  other  supplies  as  the  trustee  may 
deem  proper.  In  addition,  it  is  ordered  that  the 
plaintiffs  be  paid  from  the  fund  $300  as  attorneys' 
fees.  The  trustee,  being  somewhat  in  the  position  of  a 
stakeholder  between  the  city  and  the  Commercial 
Association  in  this  litigation,  should  not  be  required 
to  pay  his  attorney  wholly  from  his  own  funds,  and 
will  be  allowed  to  compensate  himself  to  the  extent 
of  $250  from  the  accumulations  to  the  fund.  The 
plaintiffs  will  have  a  decree  against  the  city  for 
their  costs  and  disbursements  herein  to  the  extent  of 
$150,  or  such  lesser  sum  as  may  be  taxed,  otherwise 
the  decree  will  be  as  indicated  in  our  original  opin- 
ion. 

This  disposes  of  the  case,  and  we  trust  the  ani- 
mosities that  this  controversy  has  engendered  will 
now  be  laid  aside,  and  that  all  parties  to  it  will 
work  together  to  make  the  bequest  of  Mr.  Sturgis  an 
instrument  of  good  in  the  community  which  he  so 
generously  remembered  in  his  hours  of  sickness  and 
in  the  shadow  of  impending  death. 

FoBMEB  Opinion  Modified  and  Behbabino  Denied. 

Habbis,  Benson  and  Johnb^  JJ^  concur. 
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STATE  Ex  Eel.  v.   STATE  BOARD  OF  DENTAL 

EXAMINERS, 

(188  Pac.  960;   190   Pae.  338.) 

FOkyslciaiiB   and   Snrgeoiui— D«atl0t   LlcaiiM;    Tractic^   Dentistry*'; 
'^Conduct  DOLtal  Ofllca" 

1.  Dentist  who  was  operating  and  maintaining  a  dental  office 
in  the  state  on  January  1,  1919,  waa  entitled  to.  a  license  under 
Laws  of  1919,  page  177,  Section  1,  such  statute  not  conflicting 
with  Section  4777,  L.  O.  L.,  as  amend*ed  by^  Laws  of  1919, 
page  175,  pertaining  to  the  right  to  pxectice  dentistry,  the  right 
to  conduct  a  dental  office  and  the  right  to  practice  dentilstry  being 
separate  and  distinct,  the  one  not  including  the  other. 

ON    PETITION    FOE    BBHEABING. 

FlUsLclans  and  Burgeons— Dentistv—Ucanjia  to  Fiactlce— Naoettiltj 
for. 

2.  Under  Laws  of  1919,  page  177,  one  holding  license  or  privi- 
lege only  to  conduct,  manage,  or  maintain  a  dental  parlor  must 
confine  himself  strictly  to  such  activities,  maintaining  an  office, 
having  all  instruments  and  appliances,  and  employing  competent 
dentists,  but  cannot  himself  engage  in  practice  of  dentistry  or  ex- 
amination of  patients  without  being  also  licensed  to  practice 
dentistry. 

Physidaiia  and   Siixgeons — Penttet^— Llcenae    Statate. 

3.  Laws  of  1919,  page  177,  requiring  every  individual  or  memr 
ber  of  any  firm,  with  certain  exceptions,  to  obtain  license  to  prac- 
tice dentistry  before  engaging  in  conducting  or  maintaining  a 
dental  office  or  parlor  within  the  state,  is  constitutional.' 

[As  to  constitutionality  of  statute  requiring  dentists  to  take 
out  licenses  as  impairing  vested  rights  of  previous  practition* 
ers,  see  notes  in  19  Ann.  Cas.  833;  Ann.  Oas.  1914B,  399.] 

From  Multnomah:  John  P.  Kavanauoh,  Judge. 

Department  2. 

This  is  a  proceeding  in  numdamus.  It  is  alleged 
that  the  relator  is  sixty-one  years  of  age,  a  resi- 
dent of  Portland  and  a  law-abiding  citizen  of  good 
moral  character;  that  he  was  born  in  Wisconsin  and 
through  his  poverty  was  denied  a  college  education; 
that  in  1876  h^e  entered  the  dental  office  of  S.  A, 
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Garber,  at  Tipton,  Iowa,  where  he  remained  for  six 
years  and  was  engaged  as  a  pupil,  receiving  from 
his  preceptor  practical  knowledge  and  experience  in 
the  dental  profession;  that  in  1888  he  applied  to  the 
Iowa  State  Board  of  Dental  Examiners  for  a  license 
to  practice  in  that  state,  which  was  granted  him; 
that  for  nineteen  years  he  practiced  his  profession 
in  Iowa,  during  which  time  he  was  a  member  in  good 
standing  of  the  Iowa  State  Dental  Society;  that  on 
January  1,  1919,  and  for  some  time  prior  thereto  he 
was  and  now  is  engaged  **in  the  actual  business  of 
conducting,  operating  and  maintaining  a  dental  oflSce 
or  parlor  in  the  state  of  Oregon,"  in  the  City  of 
Portland,  and  is  engaged  in  the  practice  of  den- 
tistry; that  he  is  competent,  skilled  and  qualified  to 
maintain  such  practice.  It  is  then  averred  that  on 
July  10,  1919,  he  made  a  duly  verified  application 
to  the  defendant  for  a  license  to  practice  dentistry 
in  Oregon,  which  was  supported  by  the  affidavits  of 
three  qualified  and  disinterested  citizens  of  the  state, 
copies  of  which  are  attached  to  the  petition,  and 
that  he  tendered  the  required  fee.  He  charges  that 
the  defendant  wrongfully  and  unjustly  refused,  and 
continues  to  refuse,  to  issue  such  license  to  him; 
that  by  reason  thereof  he  is  compelled  to  practice 
his  profession  without  a  license;  that  the  public 
views  him  with  distrust  and  suspicion  and  regards 
him  as  unskilled  aud  unqualified  to  practice  den- 
tistry ;  that  it  was  the  duty  of  the  defendant  to  issue 
such  license  to  him;  and  that  his  only  remedy  is  by 
a  writ  of  mandamus. 

The  defendant  filed  a  general  demurrer  to  the 
petition  for  an  alternative  writ,  which  was  over- 
ruled, and  then  answered,  denying  all  of  the  material 
allegations   of   the  petition,   and  as  a  further   and 
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separate  defense  averring  that  on  July  10,  1919,  the 
relator  filed  his  written  application  for  a  license  to 
practice  dentistry,  under  Chapter  120,  Laws  of  1919; 
that  he  does  not  possess  training  and  qualifications 
which  entitle  him  to  a  license;  that  in  September, 
1917,  he  was  convicted  of  practicing  at  Bend,  Ore- 
gon, without  a  license;  that  he  then  agreed  that  on 
suspension  of  his  fine  he  would  never  again  practice 
without  a  license  in  this  state ;  and  that,,  if  the  re- 
lator did  practice  dentistry  thereafter,  as  alleged,  he 
did  so  secretly  and  without  the  knowledge  of  the  de- 
fendant, in  violation  of  his  promise.  It  is  then 
alleged  that  Chapter  120,  Laws  of  1919,  does  not 
provide  that  the  defendant  shall  issue  a  license  for 
the  practice  of  dentistry;  that  the  only  license  which 
could  be  given  thereunder  is  one  to  conduct,  manage 
and  maintain  a  dental  office  in  this  state;  and  that 
the  statute  mentioned  is  void,  meaningless  and 
against  public  policy.  ' 

Eeplying,  the  relator  denied  all  of  the  material 
allegations  of  the  further  and  separate  answer.  On 
the  issues  thus  framed,  testimony  was  taken,  and 
the  court  made  findings  of  fact  and  conclusions  of 
law,  upon  which  it  ordered  that  a  peremptory  writ 
of  mandamus  should  be  directed  to  the  defendant 
commanding  it  to  issue  to  the  relator  a  license  ^Ho 
conduct,  manage  and  maintain  a  dental  office  or  par- 
lor in  this  state,  ^'  upon  receipt  of  the  annual  license 
fee.  The  defendant  appeals,  assigning  numerous 
errors,  in  particular  that  Chapter  120,  Laws  of  1919, 
is  *'void,  unintellligible,  meaningless  and  inconsist- 
ent, and  in  conflict  with''  Chapter  119,  Laws  of  1919. 

Affibmed. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Louis  E.  Schmitt,  Mr.  George  M.  Brown,  At- 
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torney  General,  and  Mr.  Walter  E.  Evans,  District 
Attorney  for  Multnomah  County,  with  an  oral  argu- 
ment by  Mr.  Schmitt. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  John  W.  Kaste. 

JOHNS,  J. — 1.  The  first  law  on  this  subject  was 
enacted  in  1887  and  is  entitled: 

**An  act  to  regulate  the  practice  of  dentistry  in  the 
state  of  Oregon  and  provicUng  penalties  for  the  viola- 
tion of  the  same^':  Laws  1887,  p.  97. 

Section  1  of  this  act  provides : 

^'Nothing  in  this  act  shall  apply  to  any  person  en- 
gaged in  the  practice  of  dentistry  or  dental  surgery 
in  this  state  at  the  time  of  the  passage  of  this  act 


*     «      M 


This  was  amended  in  1899  (Laws  of  1899,  page  202) 
to  read: 

w  #  #  Provided,  that  said  board  may  admit  to 
examination  such  other  persons  of  good  moral  char- 
acter as  shall  give  satisfactory  evidence  of  having 
been  engaged  in  pupilage  and  in  the  practice  of  den- 
tistry in  the  state  of  Oregon  prior  to  the  passage  of 
this  act.  *  *  All  dental  colleges  which  are  members 
of  the  national  association  of  dental  faculties  shall 
be  deemed  reputable  and  in  good  standing/^ 

Although  the  act  was  further  amended  in  1905, 
(page  209),  1909  (page  93),  and  1913  (page  715),  no 
change  was  made  in  the  above  provision.  By  Chap- 
ter 119,  Laws  of  1919,  Section  4777,  L.  0.  L.,  being 
the  original  act  of  1887,  was  amended  to  read  as 
follows : 

**Any  person  desiring  to  practice  dentistry  in  the 
state  of  Oregon  after  this  act  takes  effect  shall  file 
his  or  her  name,  together  with  an  application  for 
examination,  with  the  secretary  of  the  board  of  den- 
tal examiners,  and  at  the  time  of  making  such  an 
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application  shall  pay  to  the  secretary  of  the  board 
a  fee  of  $25  and  shall  present  himself  or  herself  at 
the  first  regular  meeting  thereafter  of  said  board, 
for  examination  as  to  his  or  her  fitness  therefor; 
and  no  person  shall  be  eligible  to  practice  the  same 
unless  he  or  she  shall  be  shown  to  be  of  good  moral 
character  and  shall /present  to  said  board  his  or  her 
diploma  from  a  dental  college  which  is  a  member  of 
the  national  association  of  dental  faculties,  or  whose 
requirements  for  graduation,  in  the  judgment  of  the 
'state  board  of  dental  examiners,'  are  equal  to  that 
of  a  member  of  the  national  association  of  dental  ex- 
aminers; Provided,  that  said  board  may  admit  to 
examination  such  other  persons  of  ^ood  moral  char- 
acter as  shall  give  satisfactory  evidence  of  having 
been  engaged  in  pupilage  and  in  the  practice  of  den- 
tistry in  the  state  of  Oregon  prior  to  the  passage 
of  this  original  act.  *  *  »* 

At  the  same  session  of  the  .legislature.  Chapter 
120,  Laws  of  1919,  was  passed,  entitled: 

**An  act  to  require  every  individual,  or  if  a  member 
of  any  firm,  association,  company  or  corporation,  to 
obtain  a  license  to  practice  dentistry  before  engag- 
ing, conducting  or  maintaining  a  dental  ofl&ce  or 
parlor  within  this  state.'* 

The  enactment  is  as  follows: 

**That  every  individual,  or  if  a  member  of  any 
firm,  association  or  corporation,  shall,  before  enga- 
ging, conducting,  operating  or  maintaining  any  dental 
office  or  parlor,  in  any  way,  obtain  a  license  to  prac- 
tice dentistry  in  this  state;  Provided,  however,  that 
any  individual,  firm,  association  or  corporation  en- 
gaged in  the  actual  business  of  conducting,  operating 
or  maintaining  any  dental  office  or  parlor  in  the 
state  of  Oregon,  on  January  1,  1919,  shall  upon 
proper  proofs,  by  affidavits,  of  such  fact,  together 
with  a  statement  of  the  names  of  the  persons  con- 
stituting the  individuals,  firm  or  association  and  the 
names  of  the  stockholders  of  the  corporation,  pre- 
sented to  the  *  state  board  of  dental  examiners,'  be 
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exempt  from  the  provisions  of  this  act,  and  be  issued 
a  license  by  the  state  board  of  dental  examiners,  to 
conduct,  manage  and  maintain  a, dental  oflSce  or  par- 
lor, upon  the  payment  to  the  board  of  the  same 
annual  license  fee  paid  by  licensed  dentists. 

^*Any  individual,  or  if  a  member  of  any  firm, 
association,  company  or  corporation,  who  shall  en- 
gage, conduct,  operate  or  maintain,  in  any  way,  a 
dental  oflBce  or  parlor,  without  first  having  obtamed 
a  license  to  practice  dentistry  within  this  state,  as 
in  this  act  provided,  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  shall  be  fined  in  any  sum  not 
less  than  fifty  dollars  ($50)  nor  more  than  two  hun- 
dred dollars  ($200)  or  be  confined  by  imprisonment 
for  not  more  than  six  months  in  the  county  jail,  or 
be  both  fined  and  imprisoned,  for  each  and  every 
offense. 

**A11  acts  or  parts  of  acts  in  conflict  herewith  are 
hereby  repealed.'* 

As  a  witness  the  relator  admitted  that  on  Septem- 
ber 12,  1917,  he  was  charged  with  practicing  den- 
tistry without  a  license  at  Bend;  that  he  pleaded 
guilty  and  was  fined  $50';  that  sentence  was  sus- 
pended on  condition  that  he  would  not  repeat  the 
offense,  but  that  he  continued  to  practice  thereafter 
at  Bend;  that  in  1918  he  moved  to  Portland,  where 
he  opened  a  dental  office;  that  he  is  not  a  graduate 
of  a  dental  college,  and  that  he  has  never  obtained 
a  license  in  Oregon.  He  further  admitted  that  he 
could  not  comply  with  the  requirements  necessary  to 
obtain  a  license  to  practice.  Hence  we  must  assume 
that  he  does  not  have  a  license  to  practice  dentistry 
and  is  not  entitled  to  one. 

Chapter  120,  Laws  of  1919,  was  House  Bill  216 
and  is  a  companion  of  and  a  sequence  to  Chapter 
119,  House  Bill  215.  It  appears  from  the  legislative 
journals  that  Section  1  of  Chapter  120  as  it  was  in- 
troduced and  passed  the  house  did  not  contain  any 
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proviso  whatever;  that  it  was  amended  in  the  Sen- 
ate to  include  the  modification  above  quoted,  but  was 
not  otherwise  changed,  and  that  it  was  thereafter 
returned  to  and  approved  by  the  house.  Although 
this  proviso  is  in  conflict  with  Section  2  and  the  title 
of  the  act,  yet  it  is  apparent  that  it  was  inserted  in 
order  to  exempt  from  the  statute  **any  individual, 
firm,  association  or  corporation  engaged  in  the 
actual  business  of  conducting,  operating  or  main- 
taining a  dental  office  or  parlor  ^in  the  State  of  Ore- 
gon on  January  1,  1919,"  upon  the  terms  therein 
stated.  The  record  shows  that  on  January  1,  1919, 
the  relator  was  operating  or  maintaining  a  dental 
office  in  Portland.  For  this  reason  we  agree  with 
the  trial  court  in  it3  conclusion  that  he  is  entitled 
to  maintain  a  dental  office.  It  is  the  evideiit  pur- 
pose of  the  proviso  to  permit  such  individuals  to 
manage  or  conduct  a  dental  office  or  parlor,  as  dis- 
tinguished from  those  who  may  actually  engage  in 
the  practice  of  dentistry;  but  a  license  merely  to 
conduct  an  office  does  not  carry  with  it  the  right  to 
practice  dentistry.  They  are  separate  and  distinct, 
ajid  the  one  does  not  include  the  other.  If  at  any 
time  the  relator  should  fail  to  comply  with  the  limi- 
tations of  his  license  he  would  violate  the  law  and 
subject  himself  to  the  prescribed  penalties.  The 
judgment  is  affirmed.  Affirmed. 

MgBridb,    C.    J.,    and    Bean    and   Bennett,    JJ., 
concur. 
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Beh«aring  denied  June  15,  1920. 

Petition  fob  Beheabing. 

(190  Pac.  338.) 

Mr.  Louis  E.  Schmitt^  Mr.  George  M.  Brown , 
Attorney  General,  and  Mr.  Walter  H.  Evans,  Dis- 
trict Attorney,  for  the  petition. 

Mr.  John  W.  Kaste,  contra. 

Department  2. 

McBEIDE,  C.  J. — The  original  opinion  in  this 
case,  will  be  found  in  188  Pac.  960,  not  being  as  yet 
published  in  the  Oregon  reports. 

Both  parties  file  petitions  for  rehearing.  The  re- 
lator objects  to  that  part  of  the  opinion  which  con- 
tains the  following  language: 

*^It  is  the  evident  purpose  of  the  proviso  to 
permit  such  individuals  to  manage  or  conduct  a  den-  ' 
tal  office  or  parlor,  as  ^distinguished  from  those  who 
may  actually  engage  in  the  practice  of  dentistry; 
but  a  license  to  conduct  an  oflSce  does  not  carry  with 
it  the  right  to  practice  dentistry.  They  are  sepa- 
rate and  distinct,  and  the  one  does  not  include  the 
other.  If  at  any  time  the  relator  should  fail  to  com- 
ply with  the  limitations  of  his  license,  he  would  vio- 
late the  law  and  subject  himself  to  the  provided  pen- 
alties. '  * 

2.  It  is  objected  that  this  language  is  dictum  and 
not  necessary  to  a  decision  of  the  case.  We  do  not 
so  regard  it.  It  was  necessary  and  proper  for  this 
court  to  construe  Chapter  120  of  the  Laws  of  1919, 
and  particularly  pertinent  for  it  to  construe  the  pro- 
viso under  which,  if  at  all,  the  relator  had  authority 
to  conduct  a  dental  parlor.  The  opinion  specifies 
the  exact  limitations  under  which  the  relator  must 
conduct  such  business.  In  our  view  of  the  law  there 
is  no  substantial  distinction  between  ''conducting*'  a 
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dental  parlor  and  ** maintaining'*  or  managing  one. 
To  put  the  cai^p  plainly,  the  relator,  under  a  license 
or  privilege  to  **  conduct,  manage,  or  maintain  a  den- 
tal parlor,  *'  must  confine  himself  strictly  to  those 
duties.  He  may  maintain  a  dental  office,  have  all 
the  instruments  and  appliances  for  the  extraction, 
filling,  or  treatment  of  teeth,  and  to  manufacture 
false  teeth,  and  employ  competent  dentists  for  that 
purpose,  but  can  no  more  engage  in  the  actual  prac- 
tice of  dentistry,  or  in  the  examination  of  patients, 
or  advise  them  in  relation  to  their  treatment,  than 
if  he  had  no  license  whatever.  These  things  must  be 
done  by  properly  licensed  employees,  and  if  he  even 
pulls  or  plugs  a  tooth,  or  advises  as  to  its  treat- 
ment, or  manufactures  or  helps  to  manufacture  false 
teeth  for  patients,  he  is  a  violator  of  the  law  against 
practicing  dentistry  without  a  license.  We  trust  we 
have  made  ourselves  sufficiently  plain  upon  this 
point. 

3.  We  see  no  constitutional  objection  to  Chapter 
120,  Laws  of  1919,  and  assume,  without  deciding, 
that  a  license  issued  to  conduct  a  dental  parlor  is 
subject  to  revocation,  the  same  as  a  license  to  prac- 
tice medicine.  The  distinction  between  maintaining 
a  dental  parlor  and  engaging  in  the  practice  of  den- 
tistry seems  to  us  plain.  The  person  conducting  a 
dental  parlor  furnishes  the  place  and  the  appliances, 
by  means  of  which  persons  actually  licensed  to  prac- 
tice dentistry  can  carry  on  that  business;  but  unless 
such  person,  in  addition  to  being  licensed  to  conduct 
such  parlor,  is  also  licensed  to  practice  dentistry,  he 
cannot  personally  do  a  single  act  toward  the  relief  of 
persons  who  resort  to  his  parlors  for  treatment. 

Both  petitions  are  denied. 

Affirmed.    Rehearing  Denied. 

Bean,  Johns  and  Bennett,  JJ.,  concur. 
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NAULT  V.  PALMER. 

(190  Pa<5.   346.) 

Judgment—Waters— Water    Bigbts— Priorities— Binding    on    Partiei 
to  Litigation. 

1.  A  decree  fixing  the  rights  and  priorities  of  parties  to  a  liti- 
gation over  water  rights  did  not  affect  other  users  of  the  waters 
of  the  river  and  its  tributaries  who  were  not  parties,  to  the  suit, 
so  that  it  was  competent  for  the  water  board  subsequently,  on 
proper  petition,  to  determine  the  rights  and  priorities  of  all  users 
of   the   water   system. 

Waters— Water-master— Parties— Adjudication    of    Water    Blghta 

2.  Where,  under  the  present  status  of  adjudication  of  certain 
water  rights,  the  only  dispute  that  can  arise  concerns  the  adminis- 
tration of  a  prior  decree  regulating  priorities,  the  Supreme  Court, 
plaintiff  having  voluntarily  dismissed  the  suit  as  to  the  water- 
master,  the  official  in  charge  of  administration  of  the  prior  decree, 
can   do   nothing  which   would  affect  him. 

Injunction— Ofllcers— Enforcing  Void  Statute  may  be  Bestrained. 

3.  The  general  rule  is  that  a  court  of  equity  is  without  juris- 
diction to  restrain  by  injunction  the  enforcement  of  crminal  pro- 
ceedings, the  exception  being  that,  where  public  officers  are  un- 
dertaking to  enforce  a  void  statute,  injunction  will  lie  against 
them,  though  not  against  the  state. 

[As  to  power  of  equity  to  enjoin  criminal  prosecution,  see 
notes  in  1  Ann.  Cas.  121;  19  Ann.  Cas.  459;  Ann.  Ciuk  1916C, 
1153.] 

Waters— Bigbt  to  Use — Cannot  Benefit  Junior  User— Injury  to  In- 
termediate User. 

4.  One  having  priority  in  the  use  of  water  is  entitled  to  use  it 
so  that  its  highest  duty  will  be  effected,  and  can  employ  it  to  the 
best  advantage  of  the  tract  to  which  it  is  appurtenant,  but  can- 
not postpone  the  use  of  water  at  its  best  on  such  tract  in  favor 
of  a  separate  parcel  jiinior  to  another  which  is  junior  to  the  first, 
and,  having  used  it  on  the  tract  junior  to  all,  take  it  up  and  give 
a  belated  use  on  the  first  tract  to  the  injury  of  the  intermediate 
user. 

Waters — ^Water-master— Priorities    and    Privileges    must    Im     Pre- 
served. 

5.  It  is  the  duty  of  a  water- master,  under  Sections  6617,  6618, 
L.  O.  L.,  to  preserve  the  priorities  and  the  quantities  of  irriga- 
tion water  consistently  with  the  highest  duty  of  water  as  applied 
to   all   concerned. 

Waters — Courts — ^Autliority— Bule   of   Evidence — ^Penalties. 

6.  The  Circuit  Court,  in  suit  coneorniTigr  water  rights  and  prior- 
ities  in   certain   streamSj    was   without   authority    to    establish   an 
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arbitrary  rule  of  evidenee  or  to  prescribe  penalties  for  future 
violations  of  priorities  by  declaring  a  voluntary  diversion  to  a 
tract  to  which  the  water  was  not  appurtenant  would  be  eonclusive 
evidence  it  was  not  needed  by  a  prior  eppropriator  for  fifteen 
days. 

Appeal  and  Error— No  Appeal  from  Oircnlt  Cpnrt  to  Oircnit  Oaurt. 

7.    There  can  be  no  appeal  from  the   Circuit  Court  to  the   Cir« 
cuit  Court,  especially  to  the  same   Circuit  Court. 

From  Baker:  Gustav  Anderson^  Judge. 

In  ^Eianc. 

Narrating  that  lie  is  the  owner  of  certain  lands  in 
Baker  County,  which  we  shall  call  the  Nault  place, 
and  that  the  defendants  Palmer  and  Denham  are  the 
owners  of  another  tract  designated  as  the  McCulloch 
place,  the  plaintiff  says  in  his  complaint  that  in  a 
suit  between  Palmer  and  Denham  as  plaintiffs  and 
himself  and  others  as  defendants  in  the  Circuit 
Court  for  Baker  County,  brought  for  the  purpose 
of  determining  the  priorities  among  the  users  and 
appropriators  of  the  waters  of  Sutton  Creek  and 
its  confluent,  Ebell  Creek,  on  March  28,  1912,  a  de- 
cree was  duly  rendered  giving  to  Palmer  and  Den- 
ham the  first  right,  amounting  to  100  inches  of 
water,  to  be  used  upon  the  McCulloch  place,  which 
right  dated  from  an  appropriation  in  1872  and  1873, 
and  a  second  permit  for  use  to  the  Nault  place,  and 
another  called  the  Richardson  and  Gilliam  place,  in 
the  proportion  of  35  inches  to  Nault  and  65  inches 
to  Richardson  and  Gilliam,  but  otherwise  equal  in 
right  and  time  as  between  the  last  two  farms.  The 
complaint  recited  the  full  decree  in  detail,  unneces- 
sary to  repeat;  but  it  is  sufficient  to  say  that  it  con- 
fined the  appropriation  to  each  tract  to  that  par- 
ticular plot,  and  prescribed  as  to  each  one  in  effect 
that  if  the  appropriation  to  any  tract  should  be  di- 
verted to  another  at  a  time  when  adverse  appropria- 
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tions  were  not  satisfied,  it  should  be  conclusive  evi- 
dence that  the  water  so  diverted  was  not  required  on 
the  premises  to  which  it  was  applicable  for  fifteen 
days  thereafter,  and  during  that  time  should  become 
a  part  of  the  water  subject  to  the  other  priorities 
as  adjudicated  in  the  decree. 

It  seems  from  the  pleadings  and  evidence  that  the 
Nault  holding  is  highest  up  the  stream  system  in 
question  and  the  McCuUoch  farm  is  lowest,  and  be- 
tween   them    there    intervenes    what    is    called    the 
Gossett  place,  now  owned  by  Palmer  and  Denham, 
the  water  right  appurtenant  to  which  is  junior  to 
that  0^  Nault.    The  complaint  charges  that  Palmer 
and  Denham  plowed  up  the  ditches  originally  con- 
structed and  in    use    at    the    time    of    that    decree, 
whereby  water  was  conveyed  to  the  McCuUoch  place, 
and  changed  the  point  of  their  diversion  so  as  to 
make  the  water  available  for  irrigating  not  only  the 
McCuUoch  place,   but   also   the   Gossett   place,   and 
says,  in  substance,  that  they  postponed  the  irriga- 
tion   of    the    McCuUoch    place,    although    it  needed 
water,  used  the  water  on  the  Gossett  place  and  after- 
wards   availed    themselves    of    their    priority    over 
Nault  and  irrigated  the  McCuUoch  place  to  the  ex- 
clusion   of   his    right,    to    his    great    damage.     The 
plaintiff  avers  that,  inasmuch  as  they  had  diverted 
the  water  from  the  McCuUoch  ranch  to  the  Gossett 
place  when  his  appropriation  was  not  satisfied,  he 
assumed,  as  he  had  a  right  to  do,  that  this  was  a 
violation  of  the  decree  and  conclusive  evidence   of 
that  fact,  giving  him  the  right  to  use  the  water  for 
fifteen  days,  and  hence  he  opened  his  gates  and  was 
irrigating  his  place  when  the  defendants  caused  his 
arrest  in  pursufince  of  a  conspiracy  between  Palmer 
and    Denham    as    appropriators    and    McKinney    as 
water-master  to  deprive  him  of  the  use  of  the  water. 
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He  also  says  that  immediately  upon  his  arrest  by 
McKinney,  as  water-master,  the  defendants,  against 
his  consent  and  over  his  protest,  closed  his  head- 
gates  and  prevented  him  from  using  the  water,  and 
that  it  is  their  intention  to  cause  his  arrest  when- 
ever he  attempts  to  irrigate  his  land.  He  prays  for 
damages,  that  the  defendants  be  prohibited  from 
using  their  appropriation  for  any  other  than  the 
McCulloch  place,  that  they  be  restrained  from  in- 
creasing the  irrigable  area  of  land  upon  that  farm, 
that  the  arrest  of  the  plaintiff  be  enjoined,  and  for 
other  general  relief. 

The  defendants  deny  the  whole  complaint,  except 
the  ownership  of  Palmer  and  Denham  in  the  land, 
water,  and  water  rights  described  therein.    They  re- 
iterate that  ownership  and  aver  that  upon  a  peti- 
tion filed  by  the  water  users  of  Powder  River  and 
its  affluents,    among    which    are    Sutton    Creek    and 
Ebell   Creek,   the   state   water   board   surveyed   the 
river  and  its  tributaries,  ascertained  the  rights  of 
the  users  of  those  waters,  and  found  and  determined 
the  rights  of  the  plaintiff  and  others,  among  them 
Palmer  and  Denham,  incorporating  the  same  in  its 
findings,  which  in  due  time  were   reported   to   the 
Circuit  Court,  which  rendered  a  decree  accordingly 
on  May  18,  1918.    The  answer  says  that  Nault  par- 
ticipated in  that  proceeding,  was  notified  of  the  time 
and  place  of  the  filing  of  the  findings  and  order  of 
determination,  and  was  given  opportunity  to  enter 
objections  to  the  same,  but  that  no  objections  what- 
ever were  filed;  that  the  decree  of  the  Circuit  Court 
upon   the   board's   findings   has   not  been   appealed 
from;  that  prior  to  the  times  mentioned  in  the  com- 
plaint the  water  board  had  appointed  the  defendant 
McKinney  water-master  for  the  district  in  which  the 
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premises  here  involved  are  situated;  and  that  in  his 
endeavor  to  distribute  the  water  in  conformity  with 
the  decree  McKinney  was  compelled  to  arrest  the 
plaintiff  for  interfering  with  the  waters  and  the  dis- 
tribution ^thereof  according  to  the  decree.  Palmer 
and  Denham  claim  that  the  plaintiff's  diversion  of 
the  water  damages  them  by  depriving  them  of  its 
use  for  irrigating  their  growing  crops,  and  that  by 
reason  of  his  ignoring  the  decree  they  have  incurred 
loss  of  time  a,nd  expenditure  of  money,  to  their  fur- 
ther damage.  They  pray  that  his  suit  be  dismissed, 
and  that  Palmer  and  Denham  have  judgment  against 
him  for  costs  and  disbursements. 

The  reply  admits  all  the  answer  up  to  and  includ- 
ing the  decree  of  the  Circuit  Court  on  the  findings 
of  the  water  board,  but  denies  all  other  allegations 
of  that  pleading.  The  plaintiff  further  alleges  in  his 
final  pleading  that  the  decree  in  the  original  suit 
was  made  long  prior  to  any  determination  by  the 
board  of  relative  rights  in  the  water;  that  all  the 
parties  presented  their  claim  based  upon  that  de- 
cree; and  that  nothing  was  intended  in  that  proceed- 
ing to  supersede  the  former  adjudication.  At  the 
beginning  of  the  hearing  of  this  suit  the  plaintiff 
dismissed  the  same  as  to  the  defendant  McKinney, 
the  water-master.  After  testimony  had  been  taken 
and  argument  had,  the  Circuit  Court  entered  a  de- 
cree dismissing  the  suit,  and  the  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  A,  Smith  and  Messrs.  Smith  d  Smith,  with 
oral  arguments  by  Mr.  A.  A.  Smith  and  Mr.  William 
Smith. 
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For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  McColloch  <&  McColloch,  and  Mr.  W.  H. 
Strayer,  with  an  oral  argument  by  Messrs.  McCol- 
loch (&  McColloch. 

BURNETT,  J.— 1.  From  the  record  it  appears 
that  the  rights  and  priorities  of  the  parties  were 
fixed  and  determined  in  the  original  decree.  This, 
however,  could  not  effect  other  users  of  the  waters 
of  Powder  River  and  its  tributaries  who  did  not  par- 
ticipate in  that  suit.  The  decree  was  binding  only 
upon  the  parties  to  it.  It  was  competent,  therefore, 
for  the  water  board  on  proper  petition,  as  is  ad- 
mitted, to  examine  and  determine  the  rights  and 
priorities  of  all  users  of  that  water  system,  includ- 
ing the  creeks  mentioned.  The  water  rights  and 
priorities  of  the  immediate  parties  to  this  suit  were 
preserved,  not  impaired,  but  declared,  by  the  ensu- 
ing decree  of  the  Circuit  Court.  From  that  point 
on  it  became  a  question  of  the  administration  of 
those  rights.  We  cannot  give  to  either  of  the  users 
of  the  water  any  right  separate  or  different  from 
that  which  the  decree  has  declared.  Nothing  is^ 
gained  by  piling  decree  upon  decree. 

So  far  as  the  users  themselves  are  concerned,  one 
means  for  the  enforcement  of  the  decree  is  found  in 
the  provisions  of  Section  414,  L.  O.  L.,  reading  thus: 

/*A  decree  requiring  a  party  to  make  a  conveyance, 
transfer,  release,  acquittance,  or  other  like  act  within 
a  period  therein  specified  shall,  if  such  party  do  not 
comply  therewith,  be  deemed  and  taken  to  be  equiva- 
lent thereto.  The  court  or  judge  thereof  may  en- 
force an  order  or  decree  in  a  suit,  other  than  for 
the  payment  of  money,  by  punishing  the  party  re- 
fusing or  neglecting  to  comply  therewith,  as  for  a 
contempt. '  * 
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Another  method  of  executing  the  terms  of  the 
decree  is  through  the  operations  of  the  water-master 
as  hereinafter  noted.  The  part  of  the  water  code 
embodied  in  Chapter  VI  of  Title  xliii,  L.  O.  L.,  treat- 
ing of  the  administration  of  water  rights,  provides 
substantially  that  the  water  board  shall  cause  a  sur- 
vey of  a  stream  system  to  be  made  upon  the  petition 
of  individuals  interested,  and  that,  after  giving  a 
proper  notice  and  hearing  all  parties  concerned,  it 
shall  make  a  report  to  the  Circuit  Court,  setting 
forth  the  rights  and  priorities  of  all  users  of  water 
involved.  Notice  of  the  filing  of  such  report  is  pro- 
vided for  and  opportunity  is  given  to  be  heard  in 
support  of  or  objection  to  the  report,  with  the  final 
result  of  a  decree  rendered  upon  the  report,  either 
affirming  or  modifying  the  same;  and  that  decree  is 
a  determination  of  the  rights  and  priorities  of  all 
parties  to  the  proceedings  the  same  as  any  other 
adjudication  of  that  tribunal.  For  the  administra- 
tion of  the  rights  thus  perpetuated,  a  water-master 
is  provided,  whose  duty  it  is  to  see  that  the  water  is 
used  in  accordance  with  the  court's  determination. 
His  duties  are  summed  up  in  Sections  6617  and  6618, 
L.  O.  L.,  as  they  stood  at  the  times  narrated  in  the 
pleadings  herein.    They  are  here  set  down : 

'  *  Sec.  6617.  It  shall  be  the  duty  of  the  said  water- 
masters  to  divide  the  water  of  the  natural  streams  or 
other  sources  of  supply  of  his  district  among  the 
several  ditches  and  reservoirs,  taking  water  therefrom, 
according  to  the  rights  of  each  respectively,  in  whole 
or  in  part,  and  to  shut  and  fasten,  or  cause  to  be 
shut  and  fastened,  the  headgates  of  ditches,  and 
shall  regulate  or  cause  to  be  regulated,  the  control- 
ling works  of  reservoirs,  in  time  of  scarcity  of  water, 
as  may  be  necessary  by  reason  of  the  rights  existing 
from  said  streams  of  his  district.  The  water-master 
shall  have  authority  to  regulate  the  distribution  of 
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water  among  the  various  users  under  any  partner- 
ship ditch  or  reservoir,  where  rights  have  been 
determined  in  accordance  with  existing  decrees. 
Whenever,  in  the  pursuance  of  his  duties,  the  water- 
master  regulates  a  headgate  to  a  ditch  or  the  con- 
trolling works  of  reservoirs,  it  shall  be  his  duty  to 
attach  to  such  headgate  or  controlling  works,  a  writ- 
ten notice  properly  dated  and  signed,  setting  forth 
the  fact  that  such  headgate  or  controlling  works  has 
been  properly  regulated  and  is  wholly  under  his  con- 
trol, and  such  notice  shall  be  a  legal  notice  to  all 
parties  interested  in  the  division  and  distribution  of 
the  water  of  such  ditch  or  reservoir.  It  shall  be 
the  duty  of  the  district  attorney  to  appear  for,  or 
on  behalf  of  the  division  superintendent  or  any 
water-master  in  any  case  which  may  arise  in  the 
pursuance  of  the  official  duties  of  any  such  officer 
within  the  jurisdiction  of  said  district  attorney. 

*  *  Sec.  6618.  Said  water-master  shall,  as  near  as  may 
be,  divide,  regulate  and  control  the  use  of  the  water 
of  all  streams  within  his  district  by  such  closing  or 
partially  closing  of  the  headgates  as  will  prevent  the 
waste  of  water,  or  its  use  in  excess  of  the  volume  to 
which  the  owner  of  the  right  is  lawfully  entitled, 
and  any  person  who  may  be  injured  by  the  action  of 
any  water-master,  shall  have  the  right  to  appeal 
to  the  Circuit  Court  for  an  injunction.  Such  in- 
junction shall  only  be  issued  in  case  it  can  be  shown 
at  the  hearing  that  the  water-master  has  failed  to 
carry  into  effect  the  order  of  the  board  of  control 
or  decrees  of  the  court  determining  the  existing 
rights  to  the  use  of  water.  ^* 

2.  It  is  true  enough  that  under  the  latter  section 
injunction  will  lie  against  the  water-master  if  he 
fails  to  carry  into  effect  the  decree  of  the  court  in 
determining  existing  rights  to  the  use  of  the  water. 
It  is  true  also  that  the  adverse  owners  of  water 
rights  would  be  proper  parties  to  such  a  suit  as  far 
as  their  rights  were  involved.  But  the  essential 
party   to  such  proceeding  for  injunction  would  be 
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the  water-master.  Conceding,  without  deciding,  that 
the  pleadings  here  show  malfeasance  by  that  officer, 
yet,  as  the  plaintiff  has  voluntarily  dismissed  the 
suit  as  to  him,  no  relief  can  be  awarded  against  him 
in  this  litigation.  As  stated,  the  rights  of  Palmer 
and  Denham  and  of  the  plaintiff  have  been  adjudi- 
cated by  the  decrees  already  rendered,  beyond  our 
power  of  change.  Under  the  present  status  of  adju- 
dication, the  only  dispute  that  can  arise  copcerns  the 
administration  of  the  decree;  and,  not  having  before 
us  the  only  official  in  charge  of  that  administration, 
we  cannot  do  anything  which  would  affect  him. 

Complaint  is  made  in  a  general  way  that  the 
plaintiff  has  been  arrested,  and  that  the  defendants 
propose  to  arrest  him  as  often  as  he  opens  his  head- 
gate.  In  HcUl  V.  Dunn,  52  Or.  475  (97  Pac  811,  25 
L.  E.  A.  (N.  S.)  193),  it  is  said: 

**The  rule  is  quite  general  that  a  court  of  equity 
has  no  jurisdiction  by  injunction  to  restrain  the  en- 
forcement of  criminal  proceedings.'* 

3.  The  exception  to  that  rule  is  also  pointed  out 
in  the  same  case,  and  can  be  stated  generally  to  be 
that,  where  public  officers  are  undertaking  to  enforce 
a  void  statute,  injunction  will  lie,  not  against  the 
state,  but  against  them,  because  they  do  not  in  fact 
represent  the  state,  for  it  has  not  sanctioned  any 
such  proceeding;  the  supposed  statute  being  void 
and  constituting  no  genuine  utterance  of  the  law- 
making power:  See,  also,  Denton  v.  McDonald,  104 
Tex.  206  (135  S.  W.  1148,  34  L.  R.  A.  (N.  S.)  453). 
Here  no  attack  is  made  upon  the  validity  of  the 
legislation  under  which  the  water-master  is  proceed- 
ing. The  regularity  of  the  decree  which  he  is  sup- 
posed to  enforce  is  confessed.  It  is  plain,  therefore, 
that  the  case  made  by  the  plaintiff  is  not  within  the 


June,  1920.]  Nault  v.  Palmer.  547 

exception  to  the  general  rule  that  equity  will  not 
undertake  to  control  criminal  proceedings.  The 
guilt  or  innocence  of  a  criminal  charge  can  be  suc- 
cessfully established  by  the  ordinary  course  of  the 
law. 

4,  5.  Anyone  having  priority  in  the  use  of  water 
is  entitled  so  to  use  it  that  its  highest  duty  will  be 
effected.  He  can  employ  it  to  the  best  advantage  of 
the  tract  to  which  it  is  appurtenant.  He  cannot  be 
compelled  to  use  it  in  advance  of  such  a  situation. 
On  the  other  hand,  he  cannot  postpone  the  use  of 
water  at  its  best  upon  that  tract  in  favor  of  a  sepa- 
rate parcel  junior  to  another  which  in  turn  is  junior 
to  the  first  tract,  and  then,  after  having  used  it  on 
the  tract  junior  to  all,  take  it  up  and  give  belated 
use  on  the  first  tract,  to  the  injury  of  the  inter- 
mediate user.  This  would  be  a  perversion  of  the 
order  of  priority,  constituting  a  legal  waste ;  in  other 
words,  it  would  be  wasting  the  senior  appropriation 
as  against  the  immediate  junior  and  in  favor  of  one 
junior  to  all  others.  It  is  the  duty  of  the  water- 
master  under  the  statute  to  preserve  the  priorities 
and  the  quantities  consistently  with  the  highest  duty 
of  water,  as  applied  to  all  concerned. 

6.  Great  stress  is  laid  by  the  plaintiff  on  the  pro- 
visions of  the  original  decree  declaring  that  the  vol- 
untary diversion  of  water  to  a  tract  to  which  it  was 
not  appurtenant  would  be  conclusive  evidence  that 
the  water  was  not  needed  by  the  prior  appropriator 
for  fifteen  days  thereafter,  and  it  is  upon  this  as- 
sumed state  of  facts  that  the  plaintiff  predicates  his 
right  to  open  his  headgate.  So  far  as  that  is  con- 
cerned, the  Circuit  Court  in  the  original  suit  was 
called  upon  to  determine  the  rights  and  priorities  of 
the  parties   respecting  the  streams   there  involved. 
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It  had  no  authority  to  establish  an  arbitrary  rule  of 
evidence  or  to  prescribe  penalties  for  future  viola- 
tion of  priorities.  Those  matters  were  not  perti- 
nent to  or  included  in  .the  issues  in  that  case. 

7.  The  only  questions  that  arise  on  the  record  as 
here  disclosed  are  those  of  administration  of  the 
previous  decree.  The  administrator,  namely,  the 
water-master,  is  not  before  us.  As  to  the  parties 
who  remain  in  court,  we  cannot  make  any  adjudica- 
tion additional  to  or  different  from  those  already 
rendered  by  a  court  confessedly  having  jurisdiction 
of  the  parties  and  of  the  subject  matter.  The  same 
was  true  of  the  Circuit  Court  as  to*  this  suit,  for 
there  can  be  no  appeal  from  the  Circuit  Court  to  the 
Circuit  Court,  and  especially  to  the  same  Circuit 
Court. 

Under  the  circumstances,  the  trial  court  was  right 
in  dismissing  the  suit,  and  its  order  will  be  affirmed, 
without  prejudice  to  the  rights  of  any  party  to  oper- 
ate by  injunction  or  other  proper  procedure  against 
the  water-master  or  any  party  to  the  decree  as  to 
the  administration  thereof.  Neither  party  will  re- 
cover costs  or  disbursements  from  the  other  here  or 
•  in  the  Circuit  Court  Affibmbd.  . 

Justice  Johns  was  present  at  the  hearing  but  did 
not  participate  in  the  decision  of  this  case. 
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Submitted  on  briefs  May  3,  affirmed  Jirne  15,   1920. 

'  BROWN  V.  McCLOUD. 

(190  Pac.  678.) 

Animals— ^Dama^es  for  Trespasslii^  by  Sheep. 

1.  Evidence  held  sufficient  to  support  a  finding  that  land  de- 
pastured by  sheep  was  damaged  to  the  extent  of  $250. 

Damages— Tteepaae— Evidence — Question  for  Jury  as  to  Amount  of 
Damages. 

2.  Where  defendant's  sheep,  and  those  of  other  parties,  tres- 
pass upon  plaintiff's  land,  and  damage  it  by  eating  the  gmss  and 
bedding  upon  it,  the  approved^  practice  is  to  leave  the  question  as 
to  the  amount  of  the  damage  done  by  defendant's  sheep  to  the 
good  sense  of  the  jury  as  reasonable  men  to  form  from  the  evi- 
dence the  best  estimate  that  can  be,  made  under  the  circumstances. 

Damages — ^WitnesBes — ^Apxirozimate  Estimates. 

3.  It  is  not  a  sufficient  reason  for  disallowing  damages  claimed 
that  they  cannot  be  exactly  calculated,  it  being  sufficient  that  from 
approximate  estimates  of  witnesses  a  satisfactory  conclusion  can  be 
reached. 

Animals — ^Tre6p«ss--X7nfenced  Lands. 

4.  That  lands  were  unfenced  and  stock  could  roam  thereon  at 
will  did  not  authorize  defendant  to  herd  or  drive  his  sheep  upon 
the  land  nor  permit  them  to  graze  thereon. 

Trial — ^Damages — ^Exemplary   Damages — InstnicUons. 

5.  An  instruction,  "there  is  only  one  kind  of  damages  which 
you  may  find  in  this  case,  that  is  compensatory  damages;  no  ex- 
emplary damages  are  asked,  and  therefore  you  may  only  allow 
compensatory  damages,  if  any  at  all" — was  not  erroneous  as  imply 
ing  that,  if  exemplary  damages  had  been  asked  by  plaintiff,  it 
would  have  been  the  duty  of  the  jury  to  allow  thenu 

Costs — Double  Mileage — ^Witnesses — Statutes. 

6.  Court  did  not  err  in  allowing  double  mileage  and  per  diem 
fees  to  a  witness  for  plaintiff  under  Section  818,  L.  0.  L.,  although 
there  was  no  showing  that  the   witness   was  actually  paid  double 

fees. 

< 

Witnesses-— Double  Mileage-— May  Demand  Feee  In  Advance. 

7.  A  witness  entitled  to  double  fees  under  Section  818,  L.  O.  L., 
may  demand  his  fees  in  advance,  but,  in  order  to  collect  the  same, 
he  is  not  required  to  do  so. 


From  Harney:  Dalton  Biogs,  Judge* 
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In  Banc. 

This  is  an  action  for  damages  on  account  of 
trespass  by  defendant's  sheep.  For  about  thirty 
years  plaintiff  has  been  engaged  in  the  sheep  busi- 
ness in  Harney  County,  Oregon,  and  is  the  owner 
of  560  acres  of  unfenced  pasture  land  situated  about 
75  miles  south  of  Burns,  Harney  County,  in  what 
is  known  as  the  ^'Steen's  Mountain  Country. '*  The 
complaint  is  in  the  usual  form.  The  answer  con- 
sists of  a  denial  of  the  averments  of  the  complaint, 
except  as  to  the  ownership  of  the  land. 

The  testimony  indicated  that  in  1917,  there  was 
growing  upon  the  plaintiff's  lands  a  good  crop  of 
natural  wild  grasses,  which  the  plaintiff  was  reserv- 
ing for  use  as  fall  range  for  his  sheep.  The 
defendant  is  likewise  engaged  in  the  sheep  business 
and  during  the  summer  of  1917  was  running  a  band 
of  approximately  2,900  sheep.  He  leased  40  acres 
of  land  near  that  of  plaintiff,  and  ran  the  sheep  on 
the  public  range  in  the  vicinity  of  plaintiff's  land. 
Between  August  5th  and  September  10th  of  that 
year  defendant,  without  the  consent  of  plaintiff, 
grazed  Kis  band  of  sheep  on  plaintiff's  land,  result- 
ing in  the  eating  off  of  the  grasses  growing  thereon 
and  denuding  the  pasture,  and  rendering  the  same 
worthless  for  that  year.  Plaintiff  was  away  from 
the  lands  during  the  time.  Upon  returning  to  them 
about  September,  and  ascertaining  the  condition,  he 
demanded  payment  of  defendant  and  instituted  this 
action  for  $500  damages.  Upon  trial  of  the  case 
before  a  jury  a  verdict  for  plaintiff  was  rendered  in 
the  sum  of  $250.  From  the  consequent  judgment 
defendant  appeals.  Affibmed. 
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For  appellant  there  was  brief  submitted  over  the 
names  of  Mr.  WiUiam  H.  Brooks  and  Mr.  P.  J.  Gal- 
lagher. 

For  respondent  there  was  a  brief  prepared  and 
submitted  by  Mr.  M.  A.  Biggs. 

BEAN,  J. — ^1.  It  is  contended  by  defendant  that 
plaintiff  did  not  show  what,  if  any,  damage  was  done 
ta  his  land  by  defendant's  sheep.  This  contention 
is  not  supported  by  the  record.  The  plaintiff,  tes- 
tifying in  his  own  behalf,  stated  in  regard  to  this 
point  that  in  the  latter  part  of  September,  1917,  the 
grass  was  all  eaten  off  the  land;  that  the  sheep  had 
bedded  there;  and  that  he  placed  the  reasonable 
market  value  of  the  growing  grass  on  the  land  for 
that  year  at  $500  or  $600. 

John  Mason,  a  witness  for  plaintiff,  testified  that 
he  tended  camp  for  one  B.  B.  Clark,  a  sheepman  who 
was  running  sheep  on  the  range;  that  he  counted  the 
defendant's  sheep;  that  in  going  back  and  forth  for 
supplies  between  October  5,  and  September  15,  1917, 
he  saw  defendant's  sheep  grazing  on  plaintiff's  land 
four  different  times,  saw  the  bedding  place  of  the 
sheep  there  several  times,  and  the  herder's  bed  on 
the  land  twice.  When  he  first  saw  the  defendant's 
band  of  sheep  on  the  land  the  grass  was  1*  pretty 
good."  After  the  sheep  had  grazed  thereon  ''the 
grass  was  all  gone." 

Claud  Smyth,  a  witness  for  plaintiff,  testified,  in 
effect,  that  during  the  season  of  1917  defendant  had 
a  band  of  about  3,000  wethers  ranging  in  the  neigh- 
borhood of  plaintiff's  lands;  that  in  the  latter  part 
of  August  he  saw  them  three  or  four  hundred  yards 
from  plaintiff's  lands;  that  there  were  fresh  tracks 
all  over  the  lands;  and  that  he  did  not  see  nor  know 
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of  any  otLer  ^heep  in  that  neighborhood  at  the  time. 
He  also  testified  that  he  had  known  the  land  in  ques- 
tion all  his  life,  and  placed  the  reasonable  market 
value  of  the  grass  growing  thereon  at  $1  per  acre; 
that  in  the  latter  part  of  August  or  the  1st  of  Sep- 
tember he  saw  the  lands,  and  ''there  was  no  grass 
there/ *'  Other  witnesses  testified  to  the  same  effect 
in  regard  to  the  market  value  of  the  grass  on  the 
land  for  that  seasdn. 

It  was  the  defendant's  claim  and  he  introduced 
testimony  tending  to  show,  that  plaintiff's  land  had 
not  been  depastured  by  defendant 's  sheep.  The 
testimony  on  behalf  of  plaintiff  sustained  the  com- 
plaint. It  was  as  definite  as  to  the  amount  of  dam- 
ages as  it  could  well  be  in  a  case  of  this  kind. 

2.  It  was  in  evidence  that  other  stock  trespassed 
upon  plaintiff's  land  during  that  season.  Defendant 
complains  that  the  court  submitted  to  the  jury  the 
question  of  how  much  damage,  if  any,  plaintiff  was 
entitled  to  recover  from  defendant.  Where  the  in- 
jury occasioned  by  the  tortious  act  of  a  defendant 
is  indistinguishable  from  that  arising  from  a  like  act 
of  others,  the  approved  practice  is  to  leave  it  to  the 
good  sense  of  the  jury,  as  reasonable  men,  to  form 
from  the  evidence  the  best  estimate  that  can  be  made 
under  the  circumstances:  Jenkins  v.  Penn.  R.  Co.,  67 
N.  J.  Law,  331  (51  Atl.  704,  57  L.  E.  A.  309) ;  Ogden 
V.  Lucas,  48  111.  492. 

3.  It  is  not  a  sufficient  reason  for  disallowing 
damages  claimed  that  they  cannot  be  exactly  calcu- 
lated. It  is  sufficient  if,  from  proximate  esti- 
mates of  witnesses,  a  satisfactory  conclusion  can  be 
reached:  17  C.  J.,  §91,  p.  761.  There  was  no  error 
in  the  trial  court  thus  submitting  the  question  for 
determination. 


June,  1920.]  Beown  v.  McCloud.  553 

4,  5.  Defendant  criticises  instruction  No.  2,  which 
is  to  the  effect  that,  if  the  jury  found  *'that  the  de- 
fendant entered  the  premises  of  the  plaintiff,  that 
would  constitute  a  trespass,  unless  it  was  with  the 
consent  of  the  plaintiff. ''  It  is  claimed  that  the  land 
was  situated  where  sheep  were  *' accustomed  to  cross 
at  will,'^  and  that  the  charge  did  not  cover  the  law. 
At  one  time  this  was  a  much-mooted  question  in  the 
range  country.  The  lands  were  unfenced,  and  stock 
could  roam  thereon  at  will;  but  this  fact  did  not 
authorize  the  defendant  to  herd  or  drive  his  sheep 
upon  the  plaintiff's  land  nor  permit  them  to  graze 
thereon.  This  has  been  the  rule  in  this  state  since 
the  rendition  of  the  opinion  in  the  case  of  French  v. 
Cresswell,  13  Or.  418  (11  Pac.  62,  17  Am.  Neg.  Gas. 
217).  This  case  was  cited  and  followed  in  the  cases 
of  Bileu  V.  Paisley,  18  Or.  47,  51  (21  Pac.  934,  4 
L.  R..A.  840);  Strickland  v.  Geide,  31  Or.  373  (49 
Pac.  982);  and  Pacific  Livestock  Co.  v.  Murray,  45 
Or.  103,  107  (76  Pac.  1079).  As  we  read  the  record, 
the  same  question  is  raised  in  the  present  case  in  a 
different  form.  Error  is  predicated  upon  instruction 
No.  6,  which  is  as  follows: 

''There  is  oiily  one  kind  of  damages  which  yon 
may  find  in  this  case;  that  is  compensatory  dam- 
ages. No  exemplary  damages  are  asked,  and  there- 
fore you  may  only  allow  compensatory  damages,  if 
any  at  all;  and  by  compensatory  damages  is  meant 
damages  in  such  an  amount  as  will  pay  the  plaintiff 
for  the  injury,  if  any,  done  by  the  defendant's 
sheep. ' ' 

We  think  this  instrnction  is  fair  and  within  the 
law.  Defendant  suggests  that  the  charge  implies 
that  if  exemplary  damages  had  been  asked  by  plain- 
tiff it  would  have  been  their  duty  to  allow  them.  We 
cannot   give   the   language   such   meaning.    The   in- 
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struction  is  favorable  to  the  defendant  in  limiting 
the  amount  that  might  be  found  by  the  jury.  The 
learned  counsel  for  defendant  did  not  present  the 
law  set  forth  in  this  part  of  the  charge  in  language 
more  acceptable  to  the  defendant  or  request  any 
more  specific  instruction.  We  find  no  error  in  the 
charge  submitting  the  cause  to  the  jury. 

6,  7.  Error  is  assigned  in  the  allowance  of  double 
mileage  and  per  diem  fees  to  Sid  Skinner,  a  witness 
for  plaintiff.  This  witness  resided  and  was  served 
outside  of  Harney  County  and  more  than  20  miles 
from  the  place  of  trial,  and  was  compelled  to  attend 
as  a  witness  upon  the  trial  pursuant  to  Section  818, 
L.  0.  L.,  and  was  entitled  to  double  fees:  Burrows 
V.  Balfour,  39  Or.  488  (65  Pac.  1062).  The  objec- 
tion made  is  that  it  is  not  shown  that  the  witness 
was  actually  paid  double  fees.  A  witness  may  de- 
mand his  fees  in  advance,  but  in  order  to  collect  the 
same  he  is  not  required  to  do  so.  The  same  rule 
would  apply  to  double  fees  as  to  single. 

Believing  that  the  case  was  fairly  tried,  and  find- 
ing no  reversible  error  in  the  record,  the  judgment 
of  the  lower  court  is  affirmed.  Affirmed. 


Argued  December  17,   1:919,  modified  February  3,  rebearing  denied 

June   22,   1920. 

SLATTERY  v.  GROSS. 

(187  Pac.  300;  190  Pac.  577.) 

Veodor   and   Purchaser-^oint   Purchasen — ^PreaumptloiL 

1.  The  fair  preiumption  is,  in  the  absence  of  contrary  evidence, 
that,  where  three  parties  agree  to  purchase  real  property  at  & 
given  price,  each  one  is  to  take  «n  undivided  one  third  in  the  real 
property  and  to  pay  one  third  of  the  price. 
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l^iieclfLe  Perfonnance— Eitlier  Party  to  Oontract  for  Porduiso  Bur 
titled  to  Bemedy. 

2.  Either  party  to  a  contract  for  the  purchase  of  real  property 
may  maintain  a  suit  for  specific  performance;  the  vendee  to  recover 
the  land,  and  the  vendor  to  recover  the  purchase  price. 

Specific  Performance— One  of  Three  Joint  Purchaseni  Entitled  to 
Remedy  Agiinat  tfoint  Porchaeers. 

3.  Where  one  of  three  vendees  who  have  contracted  to  purchase 
property  at  certain  price,  and  have  agreed  among  themselves  that 
each  is  to  pay  one  third  and  receive  a  one- third  undivided  interest, 
has  fulfilled  his  contract  and  paid  his  pari  of  the  purchase  price, 
and  is  about  to  lose  his  interest  in  the  land  by  reason  of  the  fail- 
ure of  the  other  vendees  to  perform,  he  may  maintain  specific  per- 
formance against  them  to  compel  them  to  carry  out  their  contract, 
and  thereby  secure  to  himself  the  land  to  which  he  is  entitled. 

fi^pedflc    Performance— Contract    of    Pnzdiaoe— Option — ^Forfeitore — 
Vendee's  Default. 

4.  A  provision  in  a  contract  for  the  sale  of  land  that  on  60  days' 
default  the  contract  should  be  void  and  payments  thereon  for- 
feited, or  that  the  vendor  might  elect  to  declare  the  whole  of  the 
purchase  price  due  and  proceed  at  once  by  foreclosure  or  other- 
wise, held  to  give  the  vendor  an  option,  after  the  60- day  period, 
even  though  he  did  not  at  once,  to  elect  to  proceed  with  the  con- 
tract and  enforce  performance  thereof. 

From  Lane:  George  F.  Skipwoeth,  Judge. 

Department  2. 

This  four  cornered  and  very  complicated  suit 
arose  over  a  real  estate  transaction  in  the  City  of 
Eugene.  By  this  transaction  one  Matlock  and  the 
defendants,  Gross  and  McCallum,  contracted  to  pur- 
chase from  the  defendants,  Nancy  J.  Shelley  and 
J.  M.  Shelley,  a  certain  lot  in  said  city  for  the  sum 
of  $10,750.  Of  this  sum  $3,500  was  paid  down, 
the  three  purchasers  each  contributing  one  third  of 
the  payment.  Afterwards  several  payments  of  in- 
terest were  made,  which  were  also  contributed  upon 
the  basis  of  each  paying  the  interest  on  the  amount 
remaining  unpaid,  as  his  own  third  of  the  purchase. 

Matlock,  at  different  times,  paid  his  part  of  the 
interest,  and  also  made  payment  on  the  principal 
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until  he  had  finally  paid  his  entire  one  third  of  the 
purchase  price.  The  defendants,  Gross  and  McCal- 
lum,  however,  never  made  any  further  payments 
after  the  first  one,  upon  the  principal.  They  con- 
tinued to  pay  the  interest  up  to  about  March  29, 
1915.  Ever  since  they  have  been  in  default  in  the 
payment  of  the  interest  also. 

After  paying  up  his  one  third  in  full,  as  hereinbe- 
fore stated,  Matlock  transferred  his  interest  in  the 
contract  to  the  plaintiff.  He  afterwards  died  and 
his  executrix  is  made  one  of  the  parties  defendant 
herein. 

The  plaintiff,  being  unable  to  obtain  title  to  her 
one  third  interest  in  the  land  to  be  conveyed  under 
the  contract,  brings  this  suit  against  the  defend- 
ants, Gross  and  McCallum,  and  makes  the  de- 
fendants,  Shelleys  and  Matlock,  executrix,  nominal 
parties  defendant.  Plaintiff  prays  for  alternative 
relief  and  among  other  things  for  a  decree  of  spe- 
cific performance  against  the  defendants.  Gross  and 
McCallum,  and  that  they  be  decreed  to  pay  up  the 
amount  due  from  them  under  the  contract,  so  that 
she  can  receive  her  one-third  interest  in  the  real 
property  for  which  Matlock  paid  before  transferring 
his  interest  to  her. 

The  defendants,  Shelleys,  appear  in  the  cause  and 
file  a  cross-bill,  in  which  they  protest  their  willing- 
ness to  convey  the  property  to  the  purchasers  and 
bring  into  court  the  deed  therefor,  and  they  also  ask 
for  a  decree  of  specific  performance  against  the  de- 
fendants, Gross  and  McCallum,  and  the  executrix 
of  Matlock's  estate. 

The  court  below  dismissed  the  bill  of  the  plaintiff, 
upon  the  ground  that  she  had  a  complete  and  ade- 
quate remedy  at  law,  but  decreed  specific  perform- 
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ance  in  favor  of  the  defendants,  Nancy  J.  Shelley 
and  J.  M.  Shelley,  against  Gross  and  McCallnm 
npon  the  cross-bill  of  the  former.  The  decree  exon- 
erates the  defendant,  Nellie  T.  Matlock,  executrix 
of  the  Matlock  estate,  and  also  provides  for  the  fore- 
closure and  sale  of  the  property  covered  by  the 
contract,  to  satisfy  the  judgment  against  the  defend- 
ants, Gross  and  McCallum. 

From  this  decree  the  plaintiff  appeals.  The  de-- 
fendants,  Gross  and  McCallum  appeal  from  the 
portion  of  the  decree  providing  for  a  specific  per- 
formance in  favor  of  the  defendants,  Nancy  J. 
Shelley  and  J.  M.  Shelley,  and  from  that  portion  de- 
creeing a  forefelosure  of  the  property  and  a  defi- 
ciency judgment  against  them  i)ersonally  for  any 
balance  remaining  unpaid. 

There  was  no  appeal  by  the  defendants,  Nancy  J. 
and  J.  M.  Shelley,  and  no  appeal  in  behalf  of  the 
Matlock  estate.  Modified. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery. 

For  cross-appellants  there  was  a  brief  over  the 
names  of  Mr.  A.  C.  Shaw  and  Mr.  Jesse  G.  Wells, 
with  an  oral  argument  by  Mr.  Shaw. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs  Smith  d  Bryson,  Mr.  0.  H.  Foster  and 
Mr.  Lark  Bilyeu,  with  oral  arguments  by  Mr.  E.  R. 
Bryson  and  Mr.  Foster. 

BENNETT,  J.— 1.  We  think  the  court  below  erred 
in  dismissing  plaintiff's  bill  in  equity,  upon  the 
ground  that  she  had  adequate  relief  at  law.  The 
contract  between  Matlock  and  the  defendants,  Gross 
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and  McCallnmy  was  for  the  purchase  of  a  certain 
specific  tract  of  real  property.  We  think  the  fair 
presumption  is,  in  the  absence  of  evidence  to  the 
contrary,  that  where  three  parties  agree  to  purchase 
real  property  at  a  given  price,  each  one  is  to  take 
an  undivided  one  third  in  the  real  property  and  each 
is  to  pay  one  third  of  the  price.  That  natural  in- 
ference is  strengthened  in  this  case  by  the  conduct  of 
the  parties  themselves,  and  by  the  fact  that  each  one 
of  them  did  pay  one  third  of  the  first  payment,  and 
that  theix  numerous  payments  of  interest  were  made 
upon  the  same  basis. 

Their  agreement  with  the  vendors  was : 

''That  the  parties  of  the  second  part  hereby  a^ee 
and  bind  themselves  and  their  legal  representatives 
to  pay  or  cause  to  be  paid  to  the  said  parties  of  the 
first  part,  their  heirs  or  assigns,  the  sum  of 
$10,750.00.^' 

There  is  small  room  for  doubt  but  what  the  ar- 
rangement among  themselves  was  that  each  one 
should  pay  one  third  of  that  sum.  The  plaintiff 
could  not  possibly  obtain  the  title  to  the  undivided 
one-third  interest  in  the  real  property,  for  which 
she  had  contracted,  unless  Gross  and  McCallum 
complied  with  their  agreement  to  pay  their  part  of 
the  purchase  price. 

2.  It  is  well  settled  that  either  party  to  a  contract 
for  the  purchase  of  real  property,  may  maintain  a 
suit  for  specific  performance — the  vendee  to  recover 
the  land  and  the  vendor  to  recover  the  purchase 
price.  The  reason  why  the  vendee  may  maintain  a 
suit  in  equity  for  specific  performance  against  the 
vendor — ^as  announced  by  all  the  courts — ^is  that  the 
damages  which  he  could  recover  in  an  action  at  law, 
are  inadequate  recompense  for  the  loss  of  the  real 
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estate  which  he  has  contracted  to  purchase,  and 
which  may  have — and  is  assumed  to  have — a  pecu- 
liar value  to  the  purchaser,  which  money  damages 
will  not  replace. 

In  Pomeroy  on  Contracts,  pages  10,  11  and  12,  it 
is  said: 

*'One  landed  estate,  though  of  precisely  the  same 
market  value  as  another,  may  be  entirely  different 
in  every  other  circumstance  that  makes  it  an  object 
of  desire.  The  vendee  in  a  land  contract  may  re- 
cover back  the  purchase  money  which  he  has  paid, 
and  with  the  damages  which  he  thus  receives  he  may 
purchase  another  estate  of  equal  market  value,  but 
then  there  may  be  numerous  features  and  incidents 
connected  with  the  former  tract  which  induced  him 
to  purchase,  which  made  it  to  him  peculiarly  desir- 
able, but  which  were  not  taken  into  account  in  the 
estimate  of  his  damages,  and  which  cannot  be  found 
in  any  other  land  which  he  may  buy  with  the  money. 
It  is  evident  that  in  this  and  similar  cases  there 
would  be  a  failure  of  justice  unless  some  other  juris- 
diction supplemented  that  of  the  common  law,  by 
compelling  the  defaulting  party  to  do  that  which  in 
conscience  he  is  bound  to  do,  namely,  actually  and 
specifically  to  perform  his  agreement.  *  * 

** Where  land,  or  any  estate  therein,  is  the  subject 
matter  of  the  agreement,  the  equitable  jurisdiction 
is  firmly  established.  Whenever  a  contract  concern- 
ing real  property  is  in  its  nature  and  incidents 
entirely  unobjectionable — that  is,  when  it  possesses 
none  of  those  features  which,  as  we  shall  see,  ap- 
peal to  the  discretion  of  the  court — ^it  is  as  much  a 
matter  of  course  for  a  court  of  equity  to  decree  a 
specific  performance  of  it,  as  it  is  for  a  court  of 
law  to  give  damages  for  the  breach  of  it.  The  rea- 
sons which  have  led  the  courts  to  hold  that  damages 
are  an  inadequate  compensation  for  the  breach  of 
contracts  concerning  land  have  already  been  stated. 
Undoubtedly  there  are  cases  where  the  reasons  have 
no  actual  application  and  force.  Land  is  often,  espe- 
cially in  this   country,  bought  and  held  simply  as 
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merchandise,  for  mere  purposes  of  pecuniary  profit, 
possessing  no  interest  in  the  eyes  of  the  purchaser 
and  owner  other  than  its  market  value.  The  juris- 
diction, however,  extends  to  these  cases.  The  rule 
having  been  once  established,  is  now  universal  The 
actual  motives  and  design  of  the  purchaser  are  never 
inquired  into,  for  it  is  assumed  in  every  instance 
that  damages  are  an  inadequate  relief  for  the  breach 
of  a  land  contract.'' 

Now,  if  damages  at  law  for  the  breach  of  the  con- 
tract is  no  adequate  compensation  for  the  vendee, 
when  the  vendor  has  failed  to  convey  as  agreed,  it 
must  follow  by  the  most  perfect  analogy  that  dam- 
ages at  law  would  be  no  adequate  compensation  for 
one  of  the  vendees,  for  the  loss  of  his  interest  in  the 
land,  where  the  loss  is  about  to  be  caused  by  the 
failure  of  two  of  his  associates  to  perform  their  part 
of  the  contract.  In  either  case  he  loses  the  land  by 
reason  of  the  failure  of  some  party  to  the  contract 
to  perform  according  to  its  conditions,  and  in  one 
case  the  damages  which  he  could  recover  at  law  will 
be  just  as  inadequate  as  in  the  other. 

3.  It  follows  that  where  one  of  three  vendees,  who 
have  contracted  for  a  joint  purpose,  haB  fulfilled  his 
contract  and  paid  his  part  of  the  purchase  price,  and 
is  about  to  lose  his  interest  in  the  land  by  reason 
of  the  failure  of  the  other  vendees  to  perform,  he 
may  maintain  specific  performance  against  them  to 
compel  them  to  carry  out  their  contract  and  thereby 
secure  to  him  the  land  to  which  he  is  entitled.  The 
damages  which  he  might  receive  at  law  are  not  ade- 
quate compensation  for  the  loss  of  his  interest  in  the 
real  estate. 

In  this  case  the  plaintiff  alleges,  and  the  answer 
and  offer  of  the  vendors  establish,  that  they  are 
standing  ready  to  convey  the  property  in  accordance 
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with  the  contract,  as  soon  as  the  other  vendees  have 
performed  their  part.  If  the  plaintiff  has  assumed 
the  joint  liability  of  Matlock  to  the  vendors,  upon 
'the  purchase  price  of  this  land,  there  is  still  another 
ground  for  sustaining  this  suit. 
In  32  Cyc.  248,  the  doctrine  is  announced,  that — 

''After  maturity  of  the  debt,  although  the  surety 
has  not  been  troubled  by  the  creditoi:,  he  has  the 
right,  before  payment  to  go  into  a  court  of  equity, 
at  any  time,  to  compel  payment  of  the  debt  by  the 
principal. ' ' 

In  Davis  v.  First  Nat.  Bank  of  Albany,  86  Or.  474, 
486  (168  Pac.  929),  it  is  said: 

**  Under  the  peculiar  circumstances  shown  in  this 
case,  and  in  equity  and  good  conscience,  plaintiffs 
have  a  right  to  demand  that  the  other  co-obligors  be 
required  to  contribute  their  share  in  the  liquidation 
of  the  loan,  even  before  plaintiffs  pay  the  debt  or 
the  property  of  plaintiffs  is  sacrificed  therefor.  At 
law  the  surety  must  i)ay  the  debt  before  he  can  have 
an  action,  but  not  so  in  equity.^' 

It  is  not  necessary  for  us  to  inquire  in  this  case, 
as  to  whether  or  not  the  plaintiff  had  taken  over  the 
contract  under  such  circumstances  as  to  amount  to 
an  assumption  of  the  debt,  or  joint  liability  of  Mat- 
lock to  the  vendors,  since  his  right  to  go  into  equity 
upon  the  first  ground  stated  is  apparent.  The  de- 
fendants, Gross  and  McCallum,  however,  contend 
most  strenuously  that  they  were  released  from  lia- 
bility and  the  contract  became  absolutely  null  and 
void  by  reason  of  their  failure  to  comply  with  its 
terms. 

The  contract  contained  the  following  provision: 

''And  it  is  agreed  that  if  the  said  parties  of  the 
second  part  shall  fail  to  make  any  of  said  payments 
at  the  time  and  in  the  manner  above  specified,  or 
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within  sixty  days  after  any  payment  of  principal  or 
interest  shall  become  due,  or  shall  fail  to  pay  any 
tax  or  assessment  before  same  shall  become  delin- 
quent, this  agreement  shall  be  henceforth  void,  all 
payments  thereon  forfeited,  and  possession  of  said 
premises  shall  be  at  once  surrendered  to  first  par- 
ties; or  said  first  parties  may  elect  to  declare  the 
whole  of  said  purchase  price  due  and  proceed  at 
once,  by  foreclosure  or  otherwise,  to  collect  the  same, 
together  with  his  reasonable  costs,  charges  and  ex- 
penses, including  attorney  fees/' 

4.  It  is  urged  that  under  this  provision  the  con- 
tract became  null  and  void,  as  soon  as  there  was 
any  default  for  a  period  of  60  days,  and  the  only 
option  on  the  Tpart  of  the  vendor  was  to  proceed  at 
once  to  foreclose  and  collect  the  price.  We  think 
this  is  not  a  fair  construction  of  the  contract.  When 
this  provision  is  read,  together  with  the  preceding 
provision — 

''That  the  said  parties  of  the  second  part  hereby 
agree  to  bind  themselves,  and  their  legal  representa- 
tives, to  pay,  or  cause  to  be  paid,  to  the  said  parties 
of  the  first  part,  their  heirs  or  assigns,  the  sum  of 
$10,750.00 ''— 

it  seems  apparent  that  the  intention  was  to  give  the 
vendor  an  option,  and  that  upon  failure  for  the 
period  of  60  days,  he  might  either  forfeit  the  con- 
tract or  he  might  elect  to  proceed  with  it,  and  if  he 
chose  he  could  proceed  at  once  to  collect  the  amount 
still  due  on  the  contract. 

It  is  true  that  the  vendor  did  not  proceed  at  once, 
at  the  end  of  60  days,  but  it  is  also  apparent  from 
the  evidence  that  all  the  parties  either  tacitly  or 
directly  agreed  to  an  extension  of  time.  It  would 
be  a  hard  rule  to  say  that  the  vendor  lost  his  right 
to  proceed  on  the  contract  by  reason  of  his  leniency. 
Or  that  one  vendee  lost  his  remedy  against  the  other, 
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because  the  vendor  did  not  proceed  at'  once,  and 
must  therefore  lose  not  only  his  right  to  the  land  he 
had  contracted  for,  but  also  the  money  he  had  paid, 
in  accordance  with  his  own  contract  thereon. 

It  follows  from  what  we  have  already  said  that 
both  the  plaintiff  and  the  defendants,  Nancy  J.  Shel- 
ley and  J.  M.  Shelley,  are  entitled  to  a  specific 
performance  against  the  defendants,  Gross  and 
McCallum. 

Owing  to  the  conflict  of  interest  and  the  compli- 
cated relations  between  the  parties,  there  is  a  good 
deal  of  difficulty  in  drawing  a  decree  which  shall 
respect  the  relative  rights  and  interests  of  each.  We 
think,  however,  that  it  will  protect  everyone  as  near 
as  may  be,  if  the  decree  provides  for  a  specific  per- 
formance in  favor  of  the  plaintiff  against  each  of 
tile  defendants,  G.  G.  Gross  and  James  S.  McCallum, 
for  their  respective  halves  of  the  amount  still  due  to 
the  Shelleys,  and  gives  them  60  days  in  which  to  pay 
said  amount  into  court,  as  fixed  by  the  original  de- 
cree in  the  court  below,  and  that  upon  compliance 
with  said  decree  the  deed  brought  into  court  by  the 
Shelleys  in  favor  of  the  said  defendants,  Gross  and 
McCallum,  and  the  plaintiff  be  turned  over  to  the 
vendees;  and  that  upon  failure  to  pay  the  same,  ex- 
ecution shall  issue  in  favor  of  the  plaintiff,  against 
each  of  said  defendants,  for  the  respective  half  of 
the  amount  still  due,  which  shall  be  a  general  execu- 
tion against  the  individual  property  of  each;  the 
returns  on  the  same  to  be  paid  into  the  court,  and 
applied  on  the  amount  due  to  the  defendants,  Nancy 
J.  Shelley  and  J.  M.  Shelley;  and  if  either  of  said 
executions  shall  be  returned  in  whole  or  in  part  un- 
satisfied, then  said  Nancy  J.  Shelley  and  J.  M.  Shel- 
ley* shall  have  and  recover  and  have  execution 
against  the  property  of  both  or  either  of  said  de- 
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fendants  generally  for  the  amount  remaining  unpaid, 
and  if  said  execution  shall  still  remain  unsatisfied, 
then  the  vendors'  lien  of  the  said  Nancy  J.  and  J.  M. 
Shelley,  upon  the  property  in  controversy,  shall  be 
foreclosed  and  the  property  shall  be  sold  to  satisfy 
the  amount  remaining  unpaid,  and  if  said  property 
shall  bring  more  than  enough  to  satisfy  the  claim 
of  the  Shelleys,  the  balance  remaining  over  shall  be 
applied  as  follows:  (1)  To  the  payment  of  the  ex- 
cess paid  by  Matlock  over  and  above  the  amount  paid 
by  Gross  and  McCallum,  and  the  balance,  if  any  re- 
maining shall  be  divided  equally  between  plaintiff 
and'  said  Gross  and  McCallum  respeetivelyi 

As  the  Shelleys  have  not  appealed  from  the  judg- 
ment in  favor  of  Nellie  T.  Matlock,  executrix  of  the 
Matlock  estate,  decreeing  that  they  were  not  entitled 
to  specific  performance  against  her,  or  from  the  de- 
cree in  favor  of  her  against  said  Shelleys  for  costs 
and  disbursements,  that  part  of  the  decree  will  not 
be  disturbed  here. 

The  plaintiff  and  the  defendants,  Nancy  J.  and 
J.  M.  Shelley,  will  each  recover  their  costs  and  dis- 
bursements against  Gross  and  McCallum. 

Modified. 

McBeidk,  C.  J.,  and  Bean  and  Johns,  JJ.,  concur. 
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Petition  fob  Beheabing. 

(190  Pac.  577.) 

On  petition  for  rehearing.    Modified  and  BeheaBt 
ING  Denied. 

Mr.  H.  E.  Slattery,  for  plaintiff -appellant 
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Mr.  A.  C.  Shaw  and  Mr.  Jesse  G.  Wells,  for  de- 
fendants and  cross-appellants. 

BENNETT,  J.— In  this  case  there  is  a  petition  for 
rehearing  on  behalf  of  plaintiff,  and  another  in  be- 
half of  defendants  Gross  and  McCallmn. 

The  plaintiff  claims  that  she  is  still  not  fully- 
protected  by  the  decree  outlined  in  the  original  opin- 
ion, and  the  defendants  Gross  and  ^cCallum  ask 
that  the  decree  shall  provide  that  execution  issue 
in  favor  of  the  defendants,  Nancy  J.  Shelley  and 
J.  M.  Shelley,  against  the  plaintiff,  as  well  as  Mc- 
Callum  and  Gross,  and  also  that  it  adjudicate  the 
rights  of  these  latter  defendants  among  themselves. 

It  is  claimed  that  the  defendant  McCallum  has 
paid  $180.00  more  than  Gross  and  that  this  should 
be  taken  account  of,  and  that  the  decree  should  also 
provide  for  a  judgment  over,  in  case  one  of  these 
defendants  shall  prove  insolvent,  or  one  shall  be 
compelled  to  pay  more  than  his  share. 

Of  course  the  plaintiff  is  entitled  to  recompense 
for  any  loss  she  may  suffer  by  reason  of  the  default 
of  the  defendants,  and  the  decree  in  this  case  should 
provide  for  a  judgment  in  her  favor  against  each  of 
the  defendants,  for  one-sixth  of  the  market  value  of 
the  property  in  question,  in  case  it  is  sold  on  fore- 
closure, as  in  the  decree  provided,  less  any  sums 
which  may  have  been  otherwise  realized  by  plaintiff 
on  such  one  sixth  interest  She  would  not  be  en- 
titled to  recover  the  excess  paid  by  her,  as  that 
might  be  much  more  than  the  real  value  of  the  prop- 
erty. The  decree .  will  provide  that  the  Circuit 
Court  shall  retain  jurisdiction  of  the  cause,  to  find 
the  value  of  the  property  and  the  amount  of  plain- 
tiff's claim  remaining  unsatisfied,  if  any,  at  the  end 
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of  a  foreclosure  proceeding,  and  to  enter  general 
judgments  in  favor  of  the  plaintiff  therefor  in  ac- 
cordance with  foregoing. 

We  think  the  pleadings  and  the  record  of  the 
appeal  are  not  in  such  shape  that  we  can  give  the 
Shelley  defendants  a  personal  decree  against  the 
plaintiff,  or  against  the  Matlock  estate,  and  in  that 
regard  the  decree  of  the  court  below  must  stand. 
Neither  do  we  think  there  are  any  issues  made  by 
the  pleadings  upon  which  we  could  try  out  the  rights 
of  Gross  and  McCallum,  as  between  themselves. 
They  make  no  separate  appearance  but  join  in  one 
answer.  There  is  no  allegation  that  one  has  paid 
more  than  the  other,  and  no  allegation  that  either  is 
insolvent,  and  no  prayer  for  relief  as  between  each 
other.  The  decree,  however,  should  be  without  pre- 
judice to  the  rights  of  either,  as  against  the  other, 
which  may  grow  out  of  the  transaction. 

We  think,  however,  that  the  previous  opinion 
should  be  modified  as  to  the  distribution  of  any 
amount  received  from  a  foreclosure  (if  there  shall 
be  any)  after  satisfying  the  claim  of  Mr.  and  Mrs. 
Shelley,  and  the  claim  of  the  plaintiff,  so  that  such 
surplus  shall  be  divided  between  the.  defendants 
Gross  and  McCallum  in  proportion  to  the  amounts 
which  shall  have  been  previously  collected  from  each, 
rather  than  by  equal  division,  as  indicated  in  the 
original  opinion,  and  that  the  court  below  shall  re- 
tain jurisdiction  to  fix  such  amounts,  if  that  shall 
be  necessary.  In  all  other  respects  the  original 
opinion  is  adhered  to.    The  petitions  for  rehearing 

are  denied. 

Opinion  Modified  and  Rehbabino  Denied. 

McBridb,  C.  J.,  and  Bean  and  Johns,  JJ.,  concur. 
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Argued    April    14,    remanded    with    direetions    May    18,    rehearing 

denied  June   22,   1920. 

PACIFIC    LIVESTOCK    CO.    v.    PORTLAND 

LUMBER   CO. 

NOYES-HOLLAND    LOGGING    CO.   v.   PACIFIC 

LIVESTOCK  CO. 

(189  Pac.   893.) 

Estoppel— Ejectment  Against  Railroad  Held  not  Barred  lyy  Acts  of 
Plaintiff's  Predecessor  In  Interest 

1.  In  ejectment  hj  a  land  owner  against  a  lumber  company 
which  had  constructed  a  railroad  over  the  premises  under  alleged 
authority  from  plaintiff's  predecessor  in  interest  in  consideration 
of  the  transportation  of  certain  logs,  plaintiff  was  not  estopped  by 
such  action  of  his  predecessor  in  interest  in  the  absence  of  evi- 
dence that  the  former  owner  had  knowledge  before  the  building  of 
the  road   that  it  traversed  the  particular  tract  in   question. 

Principal  and  Agent— Pnrcliaeer  of  Timber  Held  not  Agent  so  as 
to  Bind  Beller  by  Agreement  for  Oonstmctlon  of  Logging 
Bead. 

2.  Wihere  plaintiff's  predecessor  in  interest  sold  certain  timber 
to  a  third  party,  who  was  empowered  to  remove  it  in  any  way  he 
chose,  a  logging  company  could  not  contract  with  such  third  party 
after  the  construction  of  the  road  over  the  land  so  as  to  bind  plain- 
tiff's predecessor  in  interest;  the  third  party  not  being  an  agent 
in  such  respect. 

Principal  and  Agent — One  Deals  With  Alleged  Agent  at  His  Own 
Bisk. 

3.  One  who  deals  with  another  representing  himself  to  be  an 
agent  of  a  third  party  sought  to  be  bound  deids  at  his  peril. 

Beformatlon  of  Instnunentih— Evidence  Held  not  to  Show  That 
Contract  Failed  to  Include  Premises  Involved  in  Ejectment. 

4.  In  ejectment  based  on  construction  of  a  logging  raUroad 
over  plaintiff's  land,  wherein  defendants  contended  that,  by  mutual 
mistake,  the  contract  for  construction  of  the  road  made  between 
defendant  and  plaintiff's  predecessor  in  interest  failed  to  include 
the  premises  in  question,  evidence  held  insufScient  to  prove  a  mis- 
take authorizing  a  reformation  of  the  contract. 

SJectment— Verdict  for  Plaintiff  mnst  he  I>irected  When  Ownership 
in  Fee  Simple  is  Admitted. 

5.  Where  in  ejectment  a  cause  of  action  for  the  recovery  of  the 
possessioh  of  realty  without  damages  is  stated,  and  it  is  admitted 
by  the  pleadings  that  plaintiff  was  the  owner  in  fee  simple  of  the 
property,  a  verdict  for  plaintiff  should  have  been  directed,  since 
such  title  includes  the  right  to  x>Ossession  in  the  absence  of  a 
showing  to  the  contrary  by  the  pleadings,  in  view  of  Section   328, 
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L.  O.  h.,  providing  that  a  defendant  shall  not  be  allowed  to  give 
in  evidence  any  estate  in  himself  or  another  in  the  property  or 
any  license  or  right  to  possession  thereof  unless  the  same  be 
pleaded  in  his  answer. 

Appeal  and  Error — Nonappealing  Party  cannot  Support  Judgment 
bj  COaim  of  Error  in  Trial  Court's  Ruling. 

6.  In  ejectment  action  judgment  for  defendants,  erroneous  be- 
cause they  failed  to  deny,  or  plead  or  prove  a  defense  to,  plain- 
tiff's allegation  of  ownership  in  fee,  could  not,  on  appeal  by  plain- 
tiff alone,  be  supported  by  defendants  on  the  theory  that  the 
trial  court  erred  in  ruling  that  no  estoppel  against  plaintiff  could 
be  proved. 

Appeal  and  Error— Verdict  as  to  Danuhges  in  Ejectment  Salt  Held 
ConduslYe  on  Appeal. 

7.  Where,  in  an  ejectment  suit  submitted  to  the  jury  on  the 
question  of  damages,  a  general  verdict  in  defendant's  favor  was 
returned,  such  a  verdict  was  conclusive  on  the  question  of  fact 
involved  in  the  claim  for  damages,  and  cannot  be  disturbed  on 
appeal. 

From  Columbia:  James  A.  Eakik,  Judge. 

Department  1. 

The  Pacific  Livestock  and  Lumber  Company,  a 
corporation,  began  an  action  in  ejectment  against  the 
Portland  Lumber  Company  and  the  Noyes-HoUand 
Logging  Company,  also,  corporations,  to  recover 
possession  of  certain  real  property.  For  conveni- 
ence the  plaintiff  will  be  called  the  **  Livestock  Com- 
pany,'' and  the  defendant  Portland  Lumber  Com- 
pany, the  ** Lumber  Company."  It  is  not  necessary 
to  give  separate  designation  to  the  other  defendant. 
After  reciting  the  corporate  character  of  the  parties, 
the  complaint  avers: 

**That  during  all  the  times  herein  mentioned  the 
plaintiff  and  its  predecessors  in  interest  have  been, 
apd  plaintiff  now  is,  the  owner  in  fee  simple  of  the 
following  described  real  estate  situated  in  the 
county  of  Columbia,  State  of  Oregon,  to  wit:  South- 
west quarter  of  the  southwest  quarter  of  section  3, 
township  7  north,  range  3  west,  Willamette  Meri- 
dian. ' ' 
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Thus  far  the  allegations  of  the  complaint  are 
admitted.  That  pleading  concludes  with  this  aver- 
ment, which  is  traversed  by  the  answer : 

*'That  on  or  about  the  first  day  of  January,  1916, 
the  defendants  wrongfuHy  and  without  any  right 
therefor  whatever,  entered  upon  the  aforesaid  real 
property  of  the  plaintiff;  that  the  plaintiff  is  the 
owner  in  fee  simple  of  all  of  said  real  estate  and  is 
entitled  to  the  immediate  possession  thereof;  that 
the  defendants  ever  since  the  first  day  of  January, 
1916,  and  now,  wrongfully  withhold  possession  of 
said  real  estate  from  the  plaintiff.*' 

As  a  further  and  separate  cause  of  action,  the 
plaintiff  states  the  artificial  existence  of  the  parties 
and  its  ownership  of  the  realty  as  before,  all  of 
which  was  admitted.  Further  pleading,  in  the 
second  cause  of  action  the  plaintiff  alleges  special 
damages  in  that  the  defendants  constructed  a  rail- 
road over  and  across  the  premises,  and  in  doing  so 
made  cuts  in  the  ground,  built  up  grades,  and  de- 
posited a  great  quantity  of  rock  along  the  line,  to 
be  used  as  ballast,  all  to  the  damage  of  the  plain- 
tiff in  the  sum  of  $2,000,  This  was  denied  by  the 
answer. 

The  defendants  in  the  ejectment  action  filed  a 
cross-bill  in  equity,  setting  up  an  agreement  between 
the  Lumber  Company  and  M.  T.  O'Connell,  the 
Livestock  Company's  predecessor  in  interest  in  the 
land  involved,  whereby  there  was  granted  to  the 
Lumber  Company  by  O'Connell  the  right  of  con- 
structing a  logging  railroad  over  certain  other  realty 
owned  by  O'Connell  in  Columbia  County,  the  privi- 
lege to  expire  in  five  years  if  the  Lumber  Company 
had  completed  its  logging  operations,  otherwise  to 
be  extended  fpr  five  years.    The     cross-bill  claims, 


570    Pacific  Livestock  Co.  v.  PortlaiNd  Lbb.  Co.     [96  Or. 

in  substance,  that  by  mutual  mistake  of  the  parties 
the  40-acre  tract  for  which  the  ejectment  was 
brought  was  omitted  from  the  contract;  that,  in  pur- 
suance of  the  agreement  as  actually  intended  by  all 
concerned,  it  went  upon  the  land  in  question,  con- 
ceiving it  to  be  within  the  terms  of  the  covenant, 
and  constructed  its  road,  one  of  the  considerations 
being  that  O'ConnelPs  timber  should  be  hauled  out 
to  the  Columbia  River  at  a  certain  rate;  and  that  it 
had  performed  the  agreement  according  to  the  origi- 
nal understanding,  and  demanded  an  extension  of 
the  contract  for  an  additional  five  years,  which  was 
refused.  In  a  separate  statement  in  the  cross-bill 
this  matter  is  averred  as  an  estoppel  against  O^Con- 
nell  and  the  ejectment  plaintiff  as  his  successor, 
urging  that  O'Connell  stood  by  and  saw  the  road 
constructed  over  the  tract  in  question,  without  ob- 
jecting, and  had  enjoyed  the  benefits  of  the  agree- 
ment by  having  his  timber  transported,  whereby  he 
and  his  successor  are  concluded  from  denying  the 
right  of  the  equity  plaintiffs  to  maintain  the  rail- 
road. The  cross-bill  prayed  for  a  reformation  of 
the  contract  so  as  to  include  ihe  realty  described  in 
the  ejectment  complaint,  and  that  the  action  be  en- 
joined. The  answer  to  the  cross-bill  was  the  gen- 
eral issue. 

The  equity  suit  was  tried  first,  resulting  in  a 
decree  dismissing  the  cross-bill  and  allowing  the 
ejectment  action  to  proceed.  The  answer  in  eject- 
ment was  amended  in  some  particulars,  the  cause 
was  tried  before  a  jury,  and  a  general  verdict  was 
returned  for  the  defendant.  The  Lumber  Company 
and  the  Noyes-Holland  Logging  Company  appeal 
from  the  decree  dismissing  the  cross-biU.    The  Live- 
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stock  Company  appeals  from  the  judgment  rendered 
for  the  defendant  in  the  ejectment  action. 

Remanded  With  Directions. 

.  For  Noyes-Holland  Logging  Co.  and  Portland 
Lumber  Co.,  there  was  a  brief  over  the  names  of 
Mr.  Hugh  Montgomery  and  Messrs.  Piatt  d  Plait, 
with  an  oral  argument  by  Mr.  Montgomery. 

For  Pacific  Livestock  and  Lumber  Co.  and  M.  T. 
O 'Council,  there  was  a  brief  and  an  oral  argument 
by  Mr.  H.  M.  Esterly. 

BURNETT,  J.— Considering  the  proceeding  in 
equity  first,  we  find  the  substance  of  the  testimony 
to  be  that  the  engineer  of  the  Lumber  Company  at 
the  instance  of  its  officers  went  with  its  vice-president 
and  manager  upon  the  premises,  surveyed  out  a 
road  across  the  O'Connell  property,  and  made  a  map 
thereof,  which  the  vice-president,  as  manager  of  ttie 
Lumber  Company,  submitted  to  O'Connell,  reaching 
a  result  by  negotiation  culminating  in  the  execution 
of  the  contract  already  mentioned,  which  had  at- 
tached to  it  a  copy  of  the  map  mentioned.  Upon  it 
was  delineated  the  line  of  road  from  the  Columbia 
River  across  some  of  O'ConnelPs  land,  but  not 
touching  the  40  acres  in  question.  The  greater  por- 
tion of  the  proposed  road  was  indicated  by  two  solid 
parallel  lines  between  which  the  space  was  divided 
equally  between  cross-sections  of  black  and  white. 
The  other  portion  of  the  line,  known  as  main  line 
No.  2,  was  indicated  on  the  map  by  a  dotted  line ;  but 
neither  by  the  terms  of  the  contract  itself  nor  by  the 
portrayal  of  the  line  of  the  road  on  the  map  made 
part  of  the  contract,  did  the  line  pf  road  touch  the 
premises  in  dispute. 
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1.  It  is  stated  in  the  cross-bill  and  urged  in  the 
testimony  that  it  is  the  custom  among  civil  engineers 
to  use  a  dotted  line  to  designate  a  tentative  line  of 
road  which  is  subject  to  change  of  direction  in  actual 
construction.  It  is  not  alleged  in  the  pleadings  or 
revealed  by  the  testimony  that  this  alleged  custom 
was  in  general  observance,  or  that  it  was  known  to, 
O'Connell,  or  that  it  was  of  such  general  notoriety 
as  to  be  presumed  to  be  known  to  him.  The  testi- 
mony fails  to  disclose  that  O'Connell  knew  that  the 
railroad  was  being  constructed  across  the  premises 
in  dispute.  The  most  that  is  shown  is  that  after  he 
had  sold  his  timber  in  that"  region  to  the  Livestock 
Company,  in  which  concern  he  was  the  principal,  if 
not  the  sole  owner  of  stock,  the  timber  on  that  and 
adjacent  tracts  originally  belonging  to  O'Connell 
was  hauled  out  over  the  line  of  road  and  deposited 
in  a  slough  adjacent  to  the  Columbia  Eiver.  For 
all  that  appears  in  the  testimony,  so  far  as  O'Con- 
nell  or  his  successor  in  interest  is  concerned,  the 
logs  might  have  been  dragged  over  a  skid  road  by 
oxen  or  snaked  out  by  donkey  engines.  No  one  can 
be  estopped  in  such  a  case  by  what  happens  without 
his  knowledge.  The  rule  is  thus  stated  in  Roberts 
V.  Northern  Pacific  R.  R.  Co.,  158  IT.  S.  1,  11  (39 
L.  Ed.  873,  15  Sup.  Ct.  Rep.  756,  758,  see,  also, 
Eose's  U.  S.  Notes): 

'*So,  too,  it  has  been  frequently  held  that  if  a 
land  owner,  knowing  that  a  railroad  company  has 
entered  upon  his  land  and  is  engaged  in  constructing 
its  road  without  having  complied  with  the  statute,  re- 
quiring either  payment  by  agreement  or  proceed- 
ings to  condemn,  remains  inactive  and  permits  them 
to  go  on  and  expend  large  sums  in  the  work,  he  virill 
be  estopped  from  maintaining:  either  trespass  or 
ejectment  for  the  entry,  and  will  be  regarded  as  hav- 
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ing  acquiesced  therein,  and  be  restricted  to  a  suit 
for  damages." 

It  is  true  that  in  the  Roberts  case  the  railroad 
company  involved  w§s  one  possessing  the  power  of 
eminent  domain,  while  in  the  case  at  bar  the  Lumber 
Company  constructed  the  road  as  a  private  enter- 
prise; but  the  principle  common  to  both  is  that 
estoppel  must  be  grounded  on  knowledge  of  the 
party  to  be  estopped,  respecting  the  acts  of  the  other 
party  which  the  former  may  not  gainsay.  In  the 
instant  case  there  is  no  evidence  that  the  owner  of 

■ 

the  particular  tract  had  knowledge  until  afterwards 
that  the  road  had  been  built  upon  it,  hence  there  can 
be  no  estoppel  to  challenge  its  being  there. 

2,  3,  The  plaintiffs  in  the  cross-bill,  count  upon 
arrangements  they  made  with  one  Stennick,  who 
purchased  the  timber  from  O'Connell  or  his  corpora- 
tion and  was  empowered  to  go  upon  the  premises 
and  take  off  the  timber  in  any  way  he  chose.  The 
plaintiffs  in  equity  urge  that  Stennick  was  O'Con-- 
nell's  agent,  but  the  testimony  does  not  show  this 
in  any  degree.  He  was  merely  a  purchaser  from 
O'Connell,  privileged  to  go  upon  the  ground  and 
take  away  the  timber,  but  he  was  not  in  any  sense 
the  agent  with  whom  the  equity  plaintiffs  could  con- 
tract so  as  to  bind  O'Connell.  The  Lumber  Com- 
pany contends  that  when  the  Livestock  Company 
bought  the  land  from  O'Connell  the  railroad  was 
there  in  operation,  which  put  the  purchaser  on  in- 
quiry and  was  notice  to  it  of  the  former *s  rights. 
All  that  doctrine  amounts  to  is  that  the  purchaser 
-will  be  charged  with  what  could  be  ascertained  by 
reasonable  inquiry.  In  the  present  juncture,  accord- 
ing to  the  record,  search  would  have  disclosed  that 
the   Lumber    Company,   without    the    knowledge    of 
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O'Connell,  had  assumed  to  act  with  Stennick,  who 
had  no  authority  to  bind  O'Connell.  By  the  well- 
settled  rules  of  agency,  one  who  deals  with  another 
representing  himself  to  be  an  agent  of  a  third  party 
sought  to  be  bound,  deals  at  his  peril.  Yet  this  is 
what  the  Lumber  Company  did  with  Stennick. 

4.  Neither  is  the  evidence  sufficient  to  prove  a 
mistake.  The  Lumber  Company  took  the  initiative 
by  actual  visitation  upon  the  land,  prepared  its  plat 
upon  which  was  designated  the  line  of  road,  sub- 
mitted it  to  O'Connell  and  had  a  contract  drawn  up 
which  complies  precisely  with  that  map.  No  knowl- 
edge is  imputed  to  O'Connell  of  any  other  line  upon 
which  the  road  should  be  constructed.  There  was 
no  mutuality  of  mistake  whatever.  Descanting  upon 
the  dotted  line,  indicating  as  the  engineer  says,  a 
tentative  road,  he  himself  says  in  effect  that  this  was 
a  mental  conception  of  his  own,  not  communicated 
to  O'Connell,  and  that  he  never  saw  the  latter  until 
after  the  road  had  been  constructed.  To  be  avail- 
able in  the  reformation  of  a  contract,  the  proof  of 
mistake  must  be  clear  and  satisfactory;  and  the 
error  must  be  mutual.  No  such  situation  is  dis- 
closed by  the  testimony,  and  hence  the  Circuit  Court 
was  right  in  dismissing  the  cross-bill  in  equity. 

The  amended  answer  of  the  defendants  in  eject- 
ment essayed  to  put  in  as  a  defense  the  matter 
counted  upon  in  equity  as  an  estoppel.  The  court 
refused  to  allow  it  to  be  proved.  At  the  close  of 
the  testimony  in  the  trial  of  the  law  action,  the 
plaintiff  there  moved  for  a  directed  verdict  in  its 
favor  according  to  the  prayer  of  its  complaint  and 
that  the  jury  be  authorized  to  assess  the  damages. 
This  motion  was  denied,  and  its  refusal  constitutes 
the  sole  objection  on  behalf  of  the  ejectment  plain- 
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tiff  to  the  rulings  of  the  court  as  disclosed  by  the 
bill  of  exceptions. 

5.  It  will  be  observed  that  there  are  two  causes  of 
action  stated  in  the  complaint — one  for  the  recovery 
of  the  possession  of  the  realty,  without  damages; 
and  the  other  is  a  claim  for  special  damages  for  in- 
jury to  the  freehold.  As  to  the  first  cause  of  action, 
the  motion  was  well  taken  and  should  have  been  al- 
lowed,  for  it  is  admitted  by  the  pleadings  that  the 
plaintiff  is  the  owner  in  fee  -simple  of  the  property. 
This  title  draws  with  it  and  includes  the  right  to 
the  possession  of  the  land,  unless  something  else  is 
shown  by  the  pleadings.  It  is  said  in  Section  328, 
L.  0.  L. : 

*'The  defendant  shall  not  be  allowed  to  give  in 
evidence  any  estate  in  himself,  or  another  in  the 
property,  or  any  license  or  right  to  the  possession 
thereof,  unless  the  same  be  pleaded  in  bis  answer/' 

6.  As  stated,  the  record  shows  that  in  the  law  action 
the  trial  court  refused  to  allow  any  proof  of  matter 
tending  to  show  estoppel,  but  left  it  to  the  jury  to 
say  whether  the  entry  of  the  defendants  upon  the 
land  was  wrongful,  holding,  in  effect,  that  the  matter 
of  estoppel  had  been  determined  adversely  to  the 
defendants  in  the  litigation  upon  the  cross-bill. 
Whether  this  ruling  in  the  law  action  was  erroneous 
or  not  is  not  necessary  to  be  decided,  for  the  defend- 
ants have  not  appealed  from  the  judgment. 

7.  The  case  presented  on  the  motion  for  a  directed 
verdict  as  to  the  first  cause  of  action,  therefore,  is 
this :  The  plaintiff  is  admitted  to  be  the  owner  in  fee 
simple  of  the  property.  No  license  or  other  adverse 
estatte  has  been  pleaded,  and  an  estoppel  against  the 
ejectment  plaintiff  has  not  been  proved.  Conse- 
quently the  court  should  have  directed  a  verdict  in 
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favor  of  the  plaintiff  for  the^  possession  of  the  land. 
The  case  was  submitted  to  the  jury  on  the  question 
of  damages,  and  a  general  verdict  in  favor  of  the 
defendants  was  returned.  This  is  conclusive  on  the 
question  of  fact  involved  in  the  claim  for  damages, 
and  it  cannot  be  disturbed  on  this  appeal.  The  con- 
clusion of  the  whole  matter  is  that  the  cause  must 
be  remanded  to  the  Circuit  Court,  with  directions 
there  to  enter  a  judgment  for  the  plaintiff  and 
against  the  defendants  for  the  recovery  of  the  pos- 
session of  the  land,  but  without  damages. 

Remanded  With  Dibections. 

Beheabino  Denied. 

McBride,    C.   J.,    and   Benson    and   Haebis,    JJ., 
concur. 


Argued  AprU  15,  affirmed  May  25,  rehearing  denied  June  22,  1920. 

WHETSTONE  v.  JENSEN. 

(189  Pac.  083.) 

Appeal  and  Error — Verdict  on  Conflicting  Evidence  not  I>i8tiirbed. 

1.  Verdict   based   on  conflicting  evidence  will  not  be   disturbed 
on  appeal. 

Municipal    Corporations — ^Negligence    of   Defendant   in   Ant<HnoUle 
CoUislon  for  Jury. 

2.  In  an  action  by  owner  of  automobile  for  damages  by  reason    . 
of  a   collision   with    defendant's    automobile   at    street    intersection, 
negligence  of  defendant  held  for  the  jury. 

From  Lane:  Gboege  F.  Skipwobth,  Judge. 

Department  1. 

This  was  an  action  begun  in  the  Justice  *s  Court  in 
Lane  County  to  recover  the  sum  of  $57.55,  damages, 
which  it  is  alleged  plaintiff  sustained,  by  reason  of 
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.defendant  having  negligently  driven  his  auto  truck 
into  plaintiff's  automobile. 

The  defendant  denied  the  allegation  of  negligence 
on  his  part,  alleged  negligence  on  the  part  of  the 
driver  of  plaintiff's  car,  and  counterdaimed  for  $25 
damages.  The  case  was  tried  in  the  Justice's  Court 
and  resulted  in  a  judgment  against  defendant,  from 
which  he  appealed  to  the  Circuit  Court,  where  there 
was  again  a  verdict  and  judgment  against  him  for 
$57.50,  from  which  he  appeals  to  this  court. 

Affibmbd. 

For  appellant,  there  was  a  brief  and  an  oral 
argument  by  Mr.  8.  P.  Ness. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  Howard  M,  Brownell. 

McBRIDE,  C.  J.— The  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  is  untenable.  The  facts  are  set  forth 
even  to  the  extent  of  prolixity,  and,  taking  them  as 
true,  it  necessarily  follows  that  the  accident  was  the 
sole  result  of  defendant's  negligent  driving. 

1.  The  testimony  was  conflicting,  each  party  laying 
the  blame  of  the  collision  upon  the  other,  and,  unless 
the  admitted  physical  facts  show  it  was  impossible 
that  the  accident  occurred  by  reason  of  defendant's 
negligence,  the  verdict  must  stand.  Without  going 
into  detail,  we  think  the  testimony  is  not  such  as  to 
indicate  that  it  was  impossible  for  the  account  given 
by  plaintiff's  witnesses  of  the  facts  of  the  occur- 
rence to  have  been  true.  If  true,  it  indicates  that 
plaintiff's  wife  was  driving  his  machine  and  had  the 
rig'ht  of  way  at  the  intersection  of  two  streets,  and 
that   defendant,   in   attempting   to   pass   her,   negli- 
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gently  ran  against  the  machine  driven  by  her.  The 
testimony  of  Mrs.  Whetstone  was  to  the  effect  that, 
when  she  entered  the  intersection  of  the  two  streets 
and  was  making  a  turn  to  the  right,  defendant's  car 
was  behind  her  and  that  he  overtook  her  and  struck 
her  car.  That  she  was  driving  about  10  miles  an 
hour.  The  testimony  of  J.  F.  Berger,  who  was  rid- 
ing with  Mrs.  Whetstone,  is  to  the  same  effect,  ex- 
cept that  he  estimated  the  speed  of  her  car  at  from 
12  to  15  miles  an  hour.  The  defendant  testified  that 
his  car  was  going  at  a  speed  of  8  miles  an  hour. 

2.  It  is  argued  by  counsel  for  defendant  that  if 
plaintiff  was  ahead  of  defendant  and  driving  at  the 
rate,  of  10  miles  an  hour,  and  defendant  was  follow- 
ing at  the  rate  of  8  miles  an  hour,  his  car  could  not 
have  overtaken  the  car  of  plaintiff  and,  therefore, 
the  physical  facts  render  it  impossible  that  defend- 
ant could  have  caused  the  accident.  But  the  speed  I 
at  which  defendant  was  driving  is  not  an  admitted 
physical  fact.  It  depends  entirely  upon  his  testimony. 
The  condition  of  the  cars  after  the  accident,  and  the 
testimony  of  Mr.  Laroton,  a  disinterested  witness 
who  saw  the  accident,  indicate  that  Mrs.  Whetstone 
did  not  drive  her  car  against  the  defendant's  truck; 
but  that  defendant  drove  his  truck  against  her  car, 
so  the  testimony  of  Mrs.  Whetstone,  Mr.  Berger  and 
Mr.  Laroton,  taken  in  connection  with  the  physical 
condition  of  the  cars  and  their  situation  at  the  time 
of  the  accident,  tend  quite  strongly  to  contradict 
defendant's  statement  that  he  was  driving  only  8 
miles  an  hour.  This  is  not  a  case  where  all  the  phy- 
sical facts  are  admitted  or  absolutely  certain,  and, 
therefore,  the  facts  were  for  the  jury,  who  had  the 
advantage  of  a  view  of  the  locality  where  the  acci- 
dent took  place. 
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No  other  question  of  law  appearing  in  the  record, 
the  judgment  is  affirmed. 

Affibmed.    Reheabinq    Denied. 

Haebib^  Bensok  and  Johns,  JJ.,  concur. 


Submitted  on  briefs   May  18,   affirmed   Jane   22,   1920. 

MoFAELAND  v.  HUENEBS. 

(190  Pac.  584.) 

Appeal  and  Sxror— -Notioe  of  Appeal — SnUlciaicj. 

1.  Great  liberality  ehould  be  indulged  in,  in  judging  the  suffi- 
ciency of  notice  of  appeal. 

Appeal  and  Error— Judgment — ^Dlacrepancy  in  Date  Kot  Fatal  to 
Kotice  of  Appeal. 

2.  Mere  discrepancy  in  the  date  of  judgment,  as  recited  in  the 
notice  of  appeal,  is  not  fatal,  where  the  judgment  is  otherwise  suffi- 
ciently identified  by  the  transcript  to  inform  the  adverse  party 
fairly  as  to  the  judgment  really  appealed  from. 

Appeal    and   Error-Judgment— Notice    of    Appeal— Sufficiency. 

3.  The  only  question  in  determining  the  sufficiency  of  notice  of 
appeal  is  whether  it  appears  from  notice  and  transcript,  including 
bill  of  exceptions  and  undertaking,  that  judgment  brought  up  in 
trAnscript  is  really  the  one  appealed  from  in  the  notice,  and  that 
respondent  ¥rais  fairly  notified  thereof. 

Appeal  and  Error— Judgment^— MlastatJng  Bate— ifotlce  of  Appeal 
Sufficient. 

4.  Notice  of  appeal  held  sufficient  under  Section  550,  L.  O.  L., 
though  it  stated  October  20th  as  the  date  of  judgment,  which  was 
not  formally  entered  by  the  clerk  untU  the  25th,  though,  under 
Section  201  he  should  have  entered  it  on  the  20th. 

Bills  and  Notes— Misrepresentation — ^Fraud — Contracts. 

5.  The  buyer  of  land  was  liable  on  his  note  given  for  part  of 
the  price,  despite  his  allegations  that  {Plaintiff  seller  and  his  asso- 
ciates induced  the  buyer  to  make  a  change  in  the  contract  by 
falsely  representing  the  law  to  the  effect  that  by  the  change  his 
obligations  and  liabilities  on  the  notes  and  mortgages  executed  by 
him  would  be  no  greater. 

Eyidence— BlUs  and  Notes— Parol  Agreement  IdmiUnr  Liability. 

6.  A  parol  agreement  at  time  of  execution  of  a  note  that  the 
payee  will  rely  on  the  mortgage  executed  by  the  maker,  and  not 
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assert   any    persona)    liability   against    the    maker,   is   invalid,    and 
cennot  be  successfully  asserted  to  vary  terms  of  note. 

Pleading— Amendment  to  Answer — ^Discretion  of  Ckmrt 

7^  Allowance  of  amendment  to  the  answer  presenting  an  abso- 
lute new  defense,  if  admissible  at  all,  waa  within  the  sound  dis- 
cretion of   the  trial   court. 

Pleading— Befusal  to  Permit  Amendment  to  Answer— Kot  Abuse  of 
Dlscretion.- 

8.  In  action  on  note  given  for  part  of  price  of  realty,  refusal 
to  permit  defendant  to  amend  his  answer  to  present  an  absolutely 
new  defense  held  not  such  an  abuse  of  trial  court's  discretion  as 
would  justify  interference  by  Supreme  Court. 

Bills    and    Notes— AssignmAnt—Oollateiral    Secnzlty— BecoTery    by 
Assignee. 

9.  An  assignment  of  a  note  to  plaintiff  as  collateral  security 
is  sufficient  title  to  support  recovery  in  his  behalf. 

Appeal  and  Error — ^Attorney  and  Client— -Attorney's  Fee — ^Indnded 
in  Verdict. 

10.  In   action   on   note   given  "for   part   of   the    price   of    realty, 
agreement  of   parties  in   open   court  through  their   attorneys   as   to 
the   matter   of  attorney's   fees  is  binding  on   them,   and   defendant^ 
cannot   complain   on   appeal  because   the  fee   which   he  agreed  was' 
reasonable   was  included  in   the   directed  verdict   for  plaintiff. 

From  Jackson:  Fbank  M.  CAiiKiNs,  Judge. 

In  Banc 

This  is  an  action  at  law  brought  by  the  respondent 
against  the  appellant  and  his  wife,  to  recover  upon 
a  promissory  note  for  the  sum  of  $3,600,  and  inter- 
est. The  note  was  given  as  a  part  of  the  purchase 
price  for  a  certain  tract  of  land  in  Jackson  County, 
purchased  by  the  defendant,  John  H.  Hueners,  from 
one  L.  M.  Lyon,  who  was  the  original  payee  of  the 
note. 

The  deal  for  the  land  was  originally  made  several 
months  prior  to  the  date  of  the  note.  According  to 
the  original  transaction  there  was  to  be  no  note  or 
mortgage,  but  the  defendant  made  a  pajinent  in  cash 
and  took  a  bond  for  a  deed,  by  which  the  land  was 
to  be  transferred  to  him  only  upon  the  completion  of 
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the  payments  agreed  upon.  This  original  transac- 
tion was  in  June,  1911,  and  in  March,  1912,  the  ar- 
rangement in  relation  to  the  deal  was  changed  by 
mutual  .consent,  and  the  land  was  then  actually 
deeded  to  the  appellant.  He  made  an  additional 
payment  on  the  purchase  price,  and  there  being 
still  a  balance  of  $6,600  due  threon,  he  and  his  wife 
executed  two  separate  promissory  notes,  each  of 
which  was  secured  by  a  separate  mortgage  on  the 
land,  the  one  for  $3,000  and  the  other  being  the  note 
in  question  for  $3,600.  The  first  note  and  mortgage 
for  $3,000  seems  to  have  been  given  direct  to  the 
plaintiflf,  McFarland,  at  the  request  of  Lyon.  The 
note  sued  upon,  and  the  mortgage  to  secure  the 
same,  was  executed  to  Lyon  and  he  afterwards  trans- 
ferred it  (apparently  as  collateral  security)  also  to 
McFarland. 

The  defendants  filed  an  answer,  putting  in  issue 
the  transfc>r  of  the  note  from  Lyon  to  the  plaintiflF, 
and  then  alleging  as  an  afiirmative  defense  the  previ- 
ous transaction,  preceding  the  execution  of  the  note, 
substantially  as  hereinbefore  stated,  and  that  the 
defendants  were  induced  to  consent  to  the  change  in 
the  arrangement  and  the  execution  of  the  note  in 
question,  by  a  representation  that  they  would  *^be 
under  no  other  or  greater  obligation  for  the  pur- 
chase price  of  the  land  than  was  represented '  in  the 
original  agreement,"  and  that,  relying  thereon,  they 
exi&cuted  the  note  in  question,  and  the  mortgage  to 
.  secure  the  same,  as  well  as  the  note  and  mortgage 
given  to  McFarland  to  secure  the  payment  of  the 
first  $3,000.  Defendants  also  allege  that  .the  repre- 
sentations were  false  and  fraudulent,  and  made  for 
the  purpose  of  deceiving,  and  did  deceive,  the  de- 
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fendants.  A  reply  was  filed,  putting  in  issne  the 
allegations   of  defendant's  answer. 

At  the  trial  the  plaintiff  placed  in  evidence  the 
note  in  question,  with  proof  of  its  execution  and 
transfer  to  the  plaintiff,  and  then  rested.  The  de- 
fendants then  offered  to  prove  the  facts  stated  in 
the  answer,  to  which  there  was  an  objection,  sub- 
stantially upon  the  ground  that  the  answer  presents 
no  defense,  and  that  the  facts  stated  therein  in  rela- 
tion to  the  previous  transaction  were  immateriaL 
This  objection  being  sustained,  the  defendants  asked 
leave  to  amend,  by  adding  to  the  answer  an  allega- 
tion that  the  plaintiff,  at  the  time  of  the  execution 
of  the  note,  promised  and  figreed  with  the  defend- 
ants that  he  would  not  ask  for  a  personal  judgment 
against  them,  but  would  look  wholly  to  the  property 
for  the  satisfaction  of  the  notes  and  mortgages;  and 
also,  by  adding  a  claim  for  damages  in  the  sum  of 
$3,600,  as  a  counterclaim.  The  amendment  was  denied, 
and  the  defendant  having  rested,  the  plaintiff  moved 
for  an  instructed  verdict,  which  was  granted. 

The  defendant  John  H.  Hueners  served  and  filed  a 
notice  of  appeal  to  this  court,  and  there  is  a  motion 
to  dismiss  the  appeal  upon  the  ground  that  the  no- 
tice does  not  suflEiciently  describe  the  judgment  in 
the  case,  and  that  Minnie  Hueners,  one  of  the  defend- 
ants and  the  wife  of  the  appellant,  was  not  made  a 
party  to  the  appeal  and  was  not  served  with  notice 
of  the  appeal.  Affiembd. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Mr.  W.  E.  Crews. 

For  respondent  there  was  a  brief  prepared  and 
submitted  by  Mr.  A.  E.  Reames. 
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'BENNETT,  J.— The  first  question  to  be  considered 
is  the  motion  to  dismiss  the  appeal.  The  notice  of 
appeal  is  as  follows: 

*'In  the  Circuit  Court  of  the  State  of  Oregon  for 

Jackson  County. 

'^H.  M.  McFarland,  Plaintiff, 

John  H.  Hueners  et  al.,  Defendant, 

**To  the  Above-named  Plaintiff,  H.  M.  McFarland, 
and  to  A.  E.  Reames  and  M.  Purdin,  His  Attor- 
neys ! 
**You  and  each  of  you  will  take  notice  that  the 
above-named  defendant,  John  H.  Hueners,  hereby 
appeals  to  the  Supreme  Court  of  the  State  of  Ore- 
gon from  the  order  and  judgment  made  and  entered 
m  the  above-entitled  court  and  cause  on  the  20th  day 
of  October,  1917,  in  favor  of  the  plaintiff,  H.  M. 
McFarland,  and  against  the  defendant  John  H. 
Hueners,  and  from  the  whole  thereof,  and  particu- 
larly from  the  order  of  the  court  directing  the  jury 
in  said  cause  to  return  a  verdict  in  favor  of  the 
plaintiff,  as  prayed  for  in  his  complaint,  and  also 
from  the  order  of  the  court  in  refusing  to  grant  de- 
fendant's motion  for  a  nonsuit  at  the  conclusion  of 
plaintiff's  case,  and  from  the  action  of  this  court 
denying  defts.  request  to  file  an  amended  answer. 
'*  Dated  at  Medford,  Oregon,  this  6th  day  of  De- 
cember, 1917. 

'*W.  E.  Crews, 
"Attorney  for  Defendant. 
"Due   service  of  the  above  Notice  of  Appeal  is 
hereby  admitted  this  6th  day  of  Dec,  1917. 

"A.  E.  Reames,  by  A.  B.  Hinck, 
"Attorney  for  Plaintiff.'' 

As  a  matter  of  fact  the  judgment  appears  from 
the  transcript  to  have  been  formally  entered  in  court 
on  the  twenty-fifth  day  of  October,  instead  of  on 
the  twentieth  day  of  October,  as  described  in  the 
notice  of  appeal. 
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It  is  claimed  by  respondent  that  on  account  of  this 
discrepancy  in  the  date,  and  because  it  does  not 
otherwise  more  fully  describe  the  judgment,  and 
does  not  specifically  name  the  other  defendant,  Mrs. 
Hueners,  in  the  title,  that  it  was  not  sufficient  to 
give  this  court  jurisdiction  of  the  appeal.  The  cases 
of  Neppach  v.  Jordan,  13  Or.  246  (10  Pac.  341); 
Crawford  v.  Wist,  26  Or.  596  (39  Pac.  218) ;'  HamU' 
ton  V.  Butler,  33  Or.  370  (54  Pac.  200) ;  and  Keady 
V.  United  By.  Co.,  57  Or.  325  (100  Pac.  658,  108 
Pac.  197),  are  cited  to  sustain  that  contention. 
Judged  by  the  rule  announced  in  some  of  these 
earlier  cases,  the  notice  of  appeal  in  this  case  might 
not  be  sufficient;  but  we  think  the  later  cases  in  this 
court,  under  the  later  provisions  of  the  statute,  are 
more  liberal.  An  appeal  may  now  be  taken  by  oral 
notice  in  open  court,  and,  if  not  so  taken,  it  may  be 
by  written  notice,  but  the  statute  says: 

**It  shall  be  sufficient  if  it  contains  the  title  of  the 
cause,  the  names  of  the  parties,  and  notifies  the  ad- 
verse party,  or  his  attorney  that  an  appeal  is  taken 
to  the  Supreme  Court  *  *  from  the  judgment,  order, 
or  decree,  or  some  specified  part  thereof";  Section 
550,  L.  0.  L. 

In  Baiha  v.  Coos  Bay  Coal  &  Fuel  Co.,  77  Or.  275 
(143  Pac.  892),  Mr.  Justice  Moore,  delivering  the 
opinion  of  the  court,  said: 

**  Under  the  practice  formerly  prevailing  in  this 
court,  a  notice  of  appeal  as  indefinite  as  the  one 
under  consideration  would  probably  be  regarded  as 
insufficient  [citing  cases  relied  upon  by  respondent 
herein].  The  later  decisions,  however,  are  to  the 
effect  that  if,  from  an  inspection  of  the  notice  of 
appeal  it  can  be  determined  by  fair  construction  or 
reasonable  intendment,  and  without  resort  to  evi- 
dence aliunde  the  transcript,  that  the  appeal  is  taken 
from  the  judgment  or  decree  in  a  particular  case,  it 
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will  be  suflScient  to  confer  jurisdiction  of  the  cause. 
•  •  An  oral  notice  'of  appeal,  given  when  the  judg- 
ment or  decree  is  rendered,  is  now  sufficient  to 
secure  a  transfer  of  the  cause.  *  *  As  consonant 
with  this  late  enactment,  the  procedure  that  hereto- 
fore obtained,  with  respect  to  the  manner  of  inaugu- 
rating an  appeal,  has  been  so  modified  as  to  avoid 
all  technicalities,  and  a  written  notice  is  now  held 
to  be  sufficient  if  it  complies  with  the  requirements 
of  the  statute  hereinbefore  quoted,  and,  if  from  an 
inspection  thereof  the  adverse  party  could  not  have 
been  misled  as  to  the  order,  judgment  or  decree 
undertaken  to  be  reviewed.'' 

1.  We  think  this  a  true  rule,  and  that  great  liber- 
ality should  be  indulged  in,  in  judging  the  sufficiency 
of  the  notice  of  appeal. 

In  Robinson  v.  Phegley,  93  Or.  299,  303  (177  Pac. 
942),  it  is  said: 

**This  court  has  always  been  adverse  to  dismiss- 
ing appeals  on  account  of  mere  technical  defects  in 
the  notice,  where  it  has  been  evident  that  no  one 
could  be  misled  by  a  slight  defect  or  omission.'' 

2.  It  is  now  well  settled  that  the  mere  discrepancy 
in  the  date  of  a  judgment,  as  recited  in  the  notice 
of  appeal,  is  not  fatal,  where  the  judgment  is  other- 
wise sufficiently  identified  by  the  transcript,  to  in- 
form the  adverse  party  fairly,  as  to  the  judgment 
really  appealed  from:  Moorhouse  v.  Donica,  13  Or. 
435  (11  Pac.  71);  Salem  Traction  Co.  v.  A7ison,  41 
Or.  562  (67  Pac.  1015,  69  Pac.  675). 

3.  The  only  question,  therefore,  is  as  to  whether 
or  not  it  appears  from  the  notice  of  appeal  and  the 
transcript,  including  the  bill  of  exceptions  and 
undertakings  that  the  judgment  brought  up  in  the 
transcript  is  really  the  one  appealed  from  in  the 
notice  of  appeal,  and  that  the  respondent  was  fairly 
notified  thereof  by  such  notice. 
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It  is  certified  by  the  judge  of  the  court  below,  and 
appears  from  the  bill  of  exceptions,  that  while  the 
judgment  in  this  case  was  not  formally  entered  until 
the  25th,  the  trial  was  had  and  the  verdict  actually 
directed  on  the  twentieth  day  of  October — the  day 
stated  as  the  date  of  the  judgment  in  the  notice  of 
appeal. 

Section  201  of  the  Code  (L.  0.  L.)  provides: 

**When  judgment  is  given  in  any  of  the  cases  men- 
tioned in  Sections  199  and  200,  it  shall  be  entered 
within  the  day  it  is  given.  Wh^n  a  trial  has  been 
had  before  the  court  without  a  jury,  judgmtent  shall 
be  entered  by  the  clerk  in  conformity  with  the  find- 
ings within  the  day  the  findings  are  filed.  If  the 
trial  be  by  jury,  judgment  shall  be  given  by  the  court 
in  conformity  with  the  verdict  and  so  entered  by  the 
clerk  within  the  day  on  which  the  verdict  is  re- 
turned. ' ' 

If  the  clerk  had  properly  performed  his  duty  the 
judgment  would  have  been  entered  on  the  20th,  the 
same  day  the  verdict  was  directed  and  filed,  and  the 
day  stated  in  the  notice  of  appeal.  The  appellant 
seems  to  have  assumed  that  what  **  ought  to  have 
been  done  was  done,'*  and  that  the  judgment  was 
actually  given  on  the  20th,  as  it  should  have  been. 
Through  some  oversight  of  the  clerk,  the  formal 
entry  seems  to  have  been  postponed  until  the  25th. 

It  also  appears  from  the  notice  of  appeal  that  the 
case  in  which  the  appeal  is  taken  was  one  in  which 
there  was  an  instructed  verdict  in  favor  of  the  plain- 
tiff, and  it  appears  from  the  transcript  that  such 
a  directed  verdict  was  returned  in  the  case  brought 
up ,  and  which  verdict  was  returned,  as  we  have  seen, 
on  the  very  day  stated  in  the  notice  of  appeal. 

4.  Under  the  facts  so  presented  by  the  transcript, 
we  cannot  doubt  that  the  judgment  brought  up  on 
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he  transcript  is  the  one  appealed  from,  and  that  the 
espondent  was  so  fully  informed  by  the  notice. 

There  is  no  intimation  that  there  was  any  other 
lase  pending  at  that  time  between  McFarland  and 
ilueners,  and  in  the  absence  of  any  showing,  we  can- 
lot  assume  that  there  was  such  another  action  pend- 
ng,  and  that  there  was  a  trial  and  directed  verdict 
m  that  other  action,  on  the  same  .day  as  in  this  cause. 
The  contention  that  the  appellant's  wife  was  an 
adverse  party  upon  whom  notice  of  appeal  should 
have  been  served,  presents  a  very  close  question, 
and  the  previous  decisions  of  this  court  do  not  seem 
to  be  in  complete  accord.  The  following  cases  seem 
to  support  the  contention  that  such  a  codefendant  is 
an  adverse  party,  upon  whom  the  notice  of  appeal 
must  be  served :  Moody  v.  Miller,  24  Or.  179  (33  Pac. 
402) ;  Templeton  v.  Morrison,  66  Or.  493  (131  Pac. 
319,  135  Pac.  95);  D'Arcy  v.  Scmford,  81  Or.  323 
(159  Pac.  567). 

The  cases  of  United  States  Nat.  Bank  v.  Sheflery 
77  Or.  579  (143  Pac.  51,  152  Pac.  234),  and  Davis  v. 
First  Nat.  Bank  of  Albany,  86  Or.  474  (161  Pac.  93, 
168  Pac.  929),  seem  to  hold  directly  to  the  contrary. 
In  this  case  the  two  defendants  appeared  jointly, 
and*  united  in  the  same  answer.    They  were  both  rep- 
resented by   the   same   attorney,   and   this   attorney 
prepared   and    signed   the  notice   of   appeal   in   the 
cause.    It  is  doubtful  if  the  notice  was  suflScient,  but 
in  the  state  of  the  authorities  we  have  concluded  to 
dispose  of  the  case  upon  the  merits.    So  consider- 
ing the  case,  we  think  the  respondent  must  prevail. 
5.  The  matter  set  up  in  the  original  answer  did 
not  amount  to  a  defense.     The  claim  that  plaintiff 
and  Lyon  had  induced  the  defendant  to  make  the 
ohange  in   the  contract  by  representation,   that .  his 
liabilities   and   obligations  would  be  no   greater   on 
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the  notes  and  mortgages  then  executed  by  him  than 
they  would  have  been  under  the  original  arrange- 
ment, was  at  most  a  misrepresentation  as  to  the  law 
governing  the  transaction. 

In  20  Cyc.  19,  Section  (b),  the  law  is  thus 
epitomized : 

**It  is  presumed  that  the  law  is  equally  within  the 
knowledge  of  all  persons,  and  assertions  of  law, 
although  false,  such  as  misrepresentations  as  to  the 
legal  effect  of  a  particular  written  instrument  or  ob- 
ligation, are  as  a  general  rule,  regarded  as  mere  ex- 
pressions of  opinion,  and  cannot  be  made  the  basis 
of  an  action  for  deceit." 

And  again  in  the  same  volume  on  page  54: 

*'In  accordance  with  the  principles  above  stated,  a 
misrepresentation  as  to  a  matter  of  law  made  by  a 
vendor  as  an  inducement  to  the  sale  is  regarded  as 
ai^  expression  of  opinion  which  ordinarily  does  not 
constitute  actionable  fraud." 

If  there  are  any  circumstances  in  which  such 
fraudulent  representations  as  to  the  law  would  con- 
stitute a  good  cause  of  action,  or  a  good  defense, 
they  are  not  presented  in  this  case. 

6.  The  amendment  offered  by  the  defendant,  in 
which  he  undertook  to  allege  a  positive  agreenient, 
at  the  time  of  the  execution  of  the  note,  and  as  a 
part  of  that  transaction,  that  plaintiff  would  rely 
upon  the  mortgage  alone,  and  would  not  assert  any 
personal  liability  against  {he  maker  of  the  note, 
would  have  been  no  defense  unless  it  was  in  writing, 
for  it  is  too  well  settled  to  justify  the  citation  of 
authorities  that  such  an  agreement  in  parol  is  in- 
valid, and  cannot  be  successfully  asserted  to  vary 
the  terms  of  a  written  contract. 

Here  the  agreement  sought  to  be  alleged  was  in 
the  very  face  of  the  promissory  note,  by  which  the 
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ef  endant  expressly  agreed  to  make  himself  person- 
Uy  liable. 

As  we  miderstand  it,  there  was  not  at  the  time  of 
he  trial,  and  is  not  now,  any  contention  that  there 
7a,s  such  an  agreemeht  as  the  one  sought  to  be  relied 
•n,  in  writing;  and  if  there  had  been  such  a  conten- 
ion,  it  should  have  been  presented  to  the  court  upon 
he  application  to  amend,  as,  in  the  absence  of  such 
writing,  the  amendment  would  be  idle  and  useless. 
besides,  the  amendment  presents  an  absolutely  new 
lefense — a  positive  agreement  against  personal  lia- 
bility, which  had  not  been  at  all  alleged  in  the  origi- 
lal  answer. 

7,  8.  Assuming  that  such  an  amendment  would 
have  been  admissible  at  all,  at  that  stage  of  the  pro- 
ceeding, it  was  within  the  sound  discretion  of  the 
court,  and  the  record  does  not  show  such  an  abuse 
of  discretion  as  would  justify  an  interference  by 
this  court. 

In  Pacific  Co.  v.  Cronan,  82  Or.  388,  392  (161  Pac. 
692,  693),  it  is  said  by  Mr.  Justiqe  McBride: 

**The  allowance  or  refusal  of  an  amendment  is 
largely  a  matter  of  discretion  of  the  court,  and  must 
depend  upon  the  peculiar  circumstances  of  each  par- 
ticular case;  the  general  rule  being  that  the  ruling 
of  the  trial  court  upon  the  question  will  not  be  dis- 
turbed unless  there  is  an  abuse  of  discretion  or  an 
absolute  disregard  of  some  affirmative  statute": 

See,  also,  Sharkey  v.  Portland  Gas  Co.,  74  Or.  327 
(144  Pac.  1152). 

9.  As  to  the  sufficiency  of  the  proof  of  the  assign- 
ment of  the  note,  it  is  well  settled  that  an  assign- 
ment to  the  plaintiff  as  collateral  security  is  suffi- 
cient title  to  support  a  recovery  in  his  behalf. 

**  Ordinarily  the  pledgee  of  a  chose  in  action  may 
sue  in  his  own  name.    It  follows  that  where  nego- 
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tiable  paper  is  transferred  as  collateral  security,  the 
holder  may  sue  thereon  in  his  own  name,  either  as 
having  the  legal  title  or  as  being  the  real  party  in 
interest "r  8  C.  J.  844,  §  1104. 

See,  also,  Neg.  Instrument  Law,  §  5870,  L.  0.  L. 

10.  The  matter  of  attorneys'  fees  seems  to  have 
been  agreed  upon  by  the  parties  through  their  at- 
torneys in  open  court;  and  we  think  is  binding  upon 
them,  and  that  the  defendant  is  not  in  a  position  to 
complain  because  an  attorney's  fee,  which  he  agreed 
in  open  court  was  reasonable  and  fair,  was  included 
in  the  directed  verdict. 

The  judgment  of  the  court  below  is  aflBrmed. 

Affibmed.    Beheabinq  Denied. 


Argued  Marcli  24,  affirmed  April  20,  rehearing  denied  June  29,  1920. 

BEEDLE  V.   STONDALL  LAND  AND  TIMBER 

CO.* 

(189  Pac.  427.) 

CorpoTatlon9— Act  Anthorlzlxig  Service   Throng  ConyoratiQii  Cbm- 
ndissloner  Without  BetroacUye  Effect. 

1.  Aet  authorizing  service  of  BummonB  on  foreign  corporation 
through  corporation  commissioner  for  state  did  not  have  retro- 
active effect,  authorizing  service  on  corporation  which  at  time  of 
passage  of  act  and  its  taking  effect  had  no  organization  or  agent 
within  state,  and  had  retired  from  state  and  ceased  to  do  business 
therein  three  years  before;  it  being  Immaterial  commissioner  trans- 
mitted summons   to   home  office   of   corporation. 

Process — Service  of  Snmmons  in  One  State  Does  not  Give  Oourts  of 
Other  State  Jarisdiction. 

2.  The  courts  of  one  state  cannot  get  jurisdiction  by  service  of 
summons  in  another  state. 


*For  a  discussion  of  the  question  of  acquiring  jurisdiction  over 
foreign  corporations  when  thej  remain  oat  of  Sie  state,  see  note 
in   70  L.   S.  A.  530i  Befo&TB. 
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Appearance^Motlon    to    Qua^    Summons    not   Answer    on    Merits 
Amounting  td  "General  Appearance."' 

3.  Motion  of  defendant  foreign  corporation  to  q^a8ll  summons 
attempted  to  be  served  on  it  through  corporation  commissioner  held 
not  in  nature  of  answer  on  merits  to  amount  to  "general  "appear- 
ance" and  give  court  jurisdiction  without  regard  to  sufficiency  of 
service. 

From  Washington:  George  R.  Baqley,  Judge, 

Department  2. 

In  this  case  the  defendant  is  a  Wisconsin  corpo- 
ration, and  the  plaintiff  brings  this  action  to  recover 
damages  for  the  alleged  breach  of  a  contract  by 
which  the  plaintiff  was  empowered  to  sell  a  large 
amount  of  timber  for  the  defendant  company,  and 
for  the  sale  of  which  he  was  to  receive  a  commission 
of  5  per  cent  of  the  selling  price.  There  was  a  mo- 
tion to  quash  the  summons  in  the  court  below,  which 
was  decided  in  favor  of  the  defendant,  and  the  de- 
cision upon  this  motion  presents  the  only  question 
upon  the  appeal. 

The  aflSdavits  offered  by  the  defendant,  upon 
which  the  court  based  its  decision  quashing  the  sum- 
mons, were  undisputed  and  tended  to  show  that  it 
sold  out  all  of  its  business  in  the  State  of  Oregon, 
in  the  year  1914— three  or  four  years  before  the 
commencement  of  this  action — and  removed  from 
the  state,  and  had  not  since  said  time  transacted 
any  business  whatever  in  the  state.  About  that  time 
its  agent  in  the  state  resigned  and  no  other  agent 
was  appointed.  On  the  sixteenth  day  of  January, 
1917,  the  authority  of  the  company  to  do  business 
was  revoked  by  proclamation  of  the  Governor  of 
the  state. 

The  service  of  summons  upon  the  defendant  was 
made  upon  the  corporation  commissioner  for  the 
State  of  Oregon,  who  forwarded  the  papers  to  the 
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defendant's  office  in  the  State  of  Wisconsin.  It  is 
claimed  on  behalf  of  the  defendant  that  such  a  ser- 
vice  was  void,  and  on  behalf  of  plaintiff  that  it  was 
valid,  and,  in  addition  thereto,  plaintiff  contends  that 
defendant's  motion  to  quash  the  summons  was  in  the 
nature  of  an  answer  and  general  appearance,  and 
that  it  cannot,  therefore,  question  the  sufficiency  of 
the  summons.  Affirmed. 

•  For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Wm.  H.  HcUlam. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Guy  C.  H.  Corliss  and  Messrs.  GUtner  <& 
Sewail,  with  oral  arguments  by  Mr.  Corliss  and  Mr. 
Russell  E.  Sewail.  • 

BENNETT,  J.— We  do  not  think  that  the  service 
of  summons  in  this  case  was  sufficient  to  give  the 
court  jurisdiction  in  a  personal  action  of  this  kind. 
At  the  time  of  the  execution  of  the  contract,  both  the 
plaintiff  and  defendant  were  residents  of  the  State  of 
Wisconsin,  and  the  contract  was  executed  there. 
There  is  nothing  to  show  that  the  contract  was  to 
be  fulfilled  in  the  State  of  Oregon,  unless  that  can 
be  assumed  from  the  mere  fact  that  the  property  to 
be  sold  was  situated  in  this  state. 

There  is  a  very  evenly  balanced  conflict  between 
the  authorities  as  to  whether  such  contract  executed 
between  residents  in  another  state  and  entered  into  in 
another  state,  is  a  contract  which  can  be  enforced 
against  a  foreign  corporation  in  the  courts  of  this 
state,  upon  a  constructive  service,  designated  by  such 
legislative  acts  as  the  one  in  question,  even  though 
the  corporation  is  continuing  to  do  business  and  to 
keep  an  agent  within  the  state. 


.  m-m   _.  «• 
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I.  In  this  case,  however,  it  is  made  to  appear  by 
)  undispnjted  affidavits  filed  by  the  defendant,  that 
J  defendant  corporation  had  withdrawn  from  the 
^te  more  than  three  years  prior  to  the  institution  of 
)  action,  and  that  it  had  no  property  or  business 
erests  within  the  state  thereafter,  and  before  the 
nmencement  of  this  action,  the  authority  of  the 
npany  to  do  business  in  Oregon  was  revoked. 
Che  act  authorizing  service  in  such  a  case  as  this, 
Dn  the  corporation  conmaissioner,  did  not  go  into 
ect  until  May  19,  1917.  At  that  time  the  defend- 
:,  as  we  have  already  seen,  had  long  since  with- 
iwn  from  the  state,  and  was  not  transacting  any 
dness  and  had  no  interests  within  the  state.  Under 
s  condition  we  think  it  entirely  plain  that  the  law 
uld  not  have  a  retroactive  effect,  which  would  au- 
•rize  such  a  service  of  summons  upon  a  corpora- 
n  which  had,  at  the  time  of  its  passage,  no  organ- 
tion  or  agent  within  the  state,  and  which  had  re- 
?d  from  the  state  and  ceased  to  do  business  therein 
ee  years  before. 

!.  The    fact    that    the    corporation    commissioner 
nsmitted  the  summons  to  the  office  of  the  defend- 
in  Wisconsin,  could  not  affect  the  matter  or  give 
court  any  jurisdiction  in  the  cause.     Ever  since 
decision  in  Pennoyer  v.  Neff,  95  U.  S.  714  (24 
Ed.  565,  see,  also,  Rose's  U.  S.  Notes),  it  has  been 
tied  law  that  the  court  of  one  state  could  not  get 
isdiction  by  service  of  its  summons  in  another 
te. 

n  that  case  it  was  said  by  a  court,  whose  deci- 
is  are  binding  and  controlling  upon  all  the  courts 
ill  the  states  upon  such  a  question : 

Process  from  the  tribunals  of  one  state  cannot 
into  another  state,  and  summon  parties  there 
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domiciled  to  leave  its  territory  and  respond  to  pro- 
ceedings against  them.  *  *  Process  sent  to  him  out 
of  the  state,  and  process  published  within  it,  are 
equally  unavailing  in  proceedings  to  establish  his 
personal  liability.  *' 

3.  It  is  earnestly  urged,  however,  on  behalf  of  the 
plaintiff,  that  the  motion  of  the  defendant  to  quash 
the  summons  was  in  the  nature  of  an  answer  on  the 
merits,  and  therefore  amounted  to  a  general  appear- 
ance, and  gave  the  court  jurisdiction  without  regard 
to  the  sufficiency  of  the  service  of  summons. 

The  motion  on  behalf  of  defendant  was  as  follows : 

*'Now  comes  the  defendant  above  named,  by  its 
attorneys,  specially  and  only  for  the  purpose  of  this 
motion  and  not  otherwise,  and  moves  the  court,  on 
the  affidavits  of  Eussel  E.  Sewall  and  B.  L.  Sabin, 
filed  herein  and  on  the  files  of  this  cause  as  presented 
herewith,  to  vacate  and  set  aside  the  attempted  ser- 
vice of  the  summons  on  said  defendant  as  unauthor- 
ized, illegal  and  void,  for  the  following  reasons,  to 
wit: 

''That  heretofore  and  on  January  16,  1917,  the 
authority  of  said  defendant  to  do  business  in  the 
state  of  Oregon  was  revoked  by  proclamation  of  the 
Governor  of  Oregon,  and  that  said  corporation  has 
not  transacted  any  business  of  any  kind  in  the  state 
of  Oregon  since  said  last-named  date;  that,  said  cor- 
poration had  not,  at  the  time  of  the  filing  of  said  com- 
plaint or  at  any  time  since,  any  property  or  place 
of  business  or  resident  agent  or  attorney  or  other 
representative  in  the  state  of  Oregon  upon  whom  ser- 
vice could  be  had.*' 

We  think  this  paper  could  not  be  considered  as  an 
answer  in  any  sense  at  all.  It  did  not  purport  upon 
its  face  to  be  an  answer,  but  a  motion,  and  it  had  no 
characteristics  of  an  answer. 

An  answer,  under  the  Code,  runs  in  the  name  of 
the  defendant  and  puts  in  issue  the  allegations  of 
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the  complaint,  or  presents  in  orderly  form  an  affirma- 
tive defense.  It  must  be  verified  and  ordinarily  asks 
for  relief  which  is  decisive  of  the  cause,  for  a  dis- 
missal or  a  judgment  for  the  defendant.  None  of 
these  were  found  in  this  paper. 

''A  special  appearance,  designating  the  particular 
purpose  for  which  the  party  appears,  limits  the  ap- 
pearance to'  that  particular  matter**:  Kinkade  v. 
Myers,  17  Or.  470. 

**A  defendant  may  appear  specially  without  sub- 
mitting himself  to  the  jurisdiction  of  the  court" :  TFtn- 
ter  V.  Union  Packina  Co.,  51  Or.  97  (93  Pac.  930). 

''Where  a  defendfant  has  appeared  specially  and 
moved  to  quash  the  service  of  summons,  and  that  is 
the  only  relief  he  asks  from  the  court,  the  fact  that 
he  assigns  the  insufficiency  of  the  complaint  as  one 
of  the  grounds  of  his  motion,  does  not  make  his  ap- 
pearance a  general  one  and  give  the  court  jurisdic- 
tion over  him'*:  Whittier  v.  Woods,  57  Or.  432  (112 
Pac.  408). 

'   The    judgment    of    the    court    below    should    be 
affirmed.  Affibmbd.    Ebhbarinq  Denied. 

McBbide,  C.  J.|  and  H^bbis  and  Johns^  JJ.,  concur. 


Argned  Mfircb  25,  aiBrmed  May  11,  rehearing  denied  June  29,  1920. 

HAMMOND  LUMBER  CO.  v.  PUBLIC  SERVICE 

COMMISSION. 

(189   Pac.   639.) 

CftxTlex»— Bates  are  Subject  to  Control  of  Public  Service  Oommiii- 
slon. 

1.  Under  Laws  of  1913,  page  748,  the  right  to  fix  rates  for 
iransportation  primarily  is  lodged  in  the  carrier,  but  subject,  under 
Section  6906,  L.  O.  L.,  to  control  and  revision  by  the  Public  Ser- 
vice Commission  either  on  its  own  m.otion  or  at  the  complaint  of 
interested)  parties. 
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Carrlen^Bates  must  be  Beasonalda.  ^ 

2.  Under  Section  6887,  L.  O.  L.,  tfie  object  to  be  obtained  «nd 
the  canon  by  which  all  the  activities  of  the  Public  Berviee  Com- 
mission are  controlled  is  to  establish  a  reasonable  rate  for  services 
rendered  or  to  be  rendered  by  the  carrier;  unjust  and  unreasonable 
charges  being  prohibited. 

Constltatioiua    Iaw— Power    to    Compel    Service    and    Beaannabie 
Cbargea  la  IieglBlatiTe. 

3.  The  power  to  compel  railroads  to  render  i^deqnate  aerrice 
and  to  charge  reasonable  ratea  for  it  is  legislative  in  its  natare 
and   not  judicial. 

Oacriers— FixuUng  aa  to  BeaaoiuilHeiiaaa  of  Batee  Oontraxy  to  Evi- 
deace  Beyond  Power  of  Ckwinnjaaion. 

4.  A  finding  of  the  Public  Service  Commission  as  to  the  reason- 
ableness of  a  railroad's  rates  made  without  evidence  or  against  the 
evidence  is  arbitrary  and  beyond  the  power  of  the  commission,  and 
an  order  based  thereon  is  contrary  to  law  and  aabjeet  to  be  set 
aside  by  a  court  of  competent  jurisdiction. 

Camera— BeaaonableneflB  of  Bate  Fixed  by  Pablic  Service  Commla- 
aion  la  Only  Justiciable  Question  in  Suit  to  Set  Order  Aside. 

5.  In  suit  to  set  aside  an  order  of  the  Public  Service  Cpmmis- 
sion  establishing  rates  for  a  railroad,  the  reasonableness  of  the 
rate  is  the  only  justiciable  question,  and  the  court  will  not  assume 
the  place  of  the  commission  or  set  its  order  aside  on  its  own  con- 
ception of  its   wisdom. 

Carriera  -  Ballroad    Serving    Logging    Territory   Entitled    to    Batea 
Which  Provide  for  Amortization  of  Value  of  Boad. 

6.  Under  Article  I,  Section  18,  of  the  Constitution,  a  railroad 
which  serves  a  logging  territory  and  will  be  without  value  save 
as  junk  on  exhaustion  of  timber  resources  is  entitled  to  charge 
such  rates  as  will  not  only  give  a  reasonable  return  on  the  money 
invested,  plus  interest  charges,  but  will  also  provide  for  amortiza- 
tion of  the  plant. 

Carriera— Beasonable    Interest    on    Investment   Should   be   Allowed 
from  Beginning. 

7.  In  fixing  rates  for  a  railroad,  a  reasonable  rate  of  interest 
on  the  investment  in  the  property  should  be  allowed  from  the  be- 
ginning of  the  undertaking. 

« 

Carriera— Matter  of  Batea  Continually  Under  Scrutiny  of  Commls- 
alon. 

8.  Under  Section  6906,  L.  O.  L.,  the  matter  of  a  railroad's  rates 
is  continually  under  the  scrutiny  of  the  Public  Service  Commission 
in  the  exercise  of  a  flexible,  administrative  authority,  and  can  be 
reopened  at  any  time,  either  on  its  own  motion  or  the  petition  of 
interested  parties. 

From  Marion:  Geobqe  G.  BinghaM;  Judge. 
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Department  2. 

The  plaintiffs  are  owners  of  large  tracts  of  tim- 
ber' in  Columbia  County  in  a  region  served  by  the 
Columbia  &  Nehalem  Eiver  Railroad  Company,  which 
owns  and  operates  a  railroad  about  27  miles  in 
length  in  that  county,  mainly  for  the  purpose  of  haul-  > 
ing  logs  to  the  Columbia  River.  The  Railroad  Com- 
pany filed  with  the  Public  Service  Commissipn  of 
Oregon  its  schedule  of  freight  rates,  which  was  con- 
tested before  the  commission  by  the  plaintiffs  here, 
as  to  the  rate  to  be  charged  on  logs.  After  a  hear- 
ing before  the  commission,  in  which  the  plaintiffs  and 
the  Railroad  Company  were  both  represented,  the 
commission  made  an  order  fixing  the  rate  on  logs 
at  certain  figures.  Dissatisfied  with  this  order,  the 
plaintiffs  instituted  this  suit  against  the  conmiission 
to  set  aside  the  rates  fixed  by  it.  The  Circuit  Court 
affirmed  the  order  of  the  commission  and  the  plain- 
tiffs have  appealed.  Affibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  William  C.  McCulloch  and  Mr.  Joseph  N.  TecU, 
with  an  oral  argument  by  Mr.  McCulloch. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  George  M.  Brown,  Attorney  General,  Mr. 
J.  0.  Bailey,  Assistant  Attorney  General,  and  Messrs. 
Veazie  &  Veazie,  with  oral  arguments  by  Mr.  J.  C. 
Veazie  and  Mr.  Bailey. 

BURNETT,  J.— The  authority  for  a  suit  of  this 

nature  is  found  in  Section  6910,  L.  0.  L.,  reading 

thus: 

**Any  railroad  or  other  person,  persons  or  corpora- 
tion interested  in  or  affected  by  any  order  of  the 
commission  fixing  any  rate  or  rates,  fares,  charges, 
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classifications,  joint  rate  or  rates,  or  any  order  fixing 
any  regulations,  practices  or  service,  being  dissatis- 
fied therewith,  may  commence  a  suit  in  the  Circuit 
Court  of  Marion  County  against  the  commission  as 
defendant  to  vacate  and  set  aside  any  such  order  on 
the  ground  that  the  rate  or  rates,  fares,  charges, . 
classifications,  joint  rate  or  rates,  fixed  in  such  order, 
is  unlawful,  or  that  any  such  regulation,  practice  or 
service  prescribed  or  fixed  in  such  order  is  unreason- 
able, in  which  suit  a  copy  of  the  complaint  shall  be 
served  with  the  summons  as  in  civil  actions!  The 
commission  shall  serve  and  file  its  answer  to  said 
complaint  within  ten  days  after  the  service  thereof, 
whereupon  said  suit  shall  be  at  issue  and  stand  ready 
for  trial  upon  ten  days'  notice  by  either  party.  All 
suits  brought  under  this  section  shall  have  prece- 
dence over  any  civil  cause  of  a  different  nature  pend- 
ing in  said  court,  and  the  Circuit  Court  shall  always 
be  deemed  open  for  the  trial  thereof,  and  the  same 
shall  be  tried  and  determined  as  a  suit  in  equity. 
In  all  trials  under  this  section,  and  Sections  6911, 
6912  and  6913  hereof,  the  burden  of  proof  [shall] 
be  upon  the  plaintiff  to  show  by  clear  and  satisfac- 
tory evidence  that  the  order  of  the  commission  com- 
plained of  is  unlawful,  or  unreasonable,  as  the  case 
may  be.*^ 

1-3.  Primarily  the  right  to  fix  the  rate  for  trans- 
portation is  lodged  in  the  carrier  (Chapter  361,  Laws 
of  1913),  biit  subject  to  control  and  revision  by  the 
Public  Service  Commission,  either  on  its  own  motion 
or  at  the  complaint  of  interested  parties:  Section 
6906,  L.  6.  L.  The  object  to  be  attained,  and  the 
canon  by  which  all  the  activities  of  the  commission 
are  controlled,  is  to  establish  a  reasonable  rate  for 
services  rendered  or  to  be  rendered  by  the  carrier, 
every  unjust  and  unreasonable  charge  being  pro- 
hibited as  unlawful:  Section  6887,  L.  0.  L.  The 
power  to  compel  railroads  to  render  adequate  service 
and  to  charge  reasonable  rates  for  such  services  is 
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legislative  in  its  nature,  and  not  judicial.  It  has 
been  held  in  State  v.  Corvallis  &  Eastern  R.  R.  Co., 
59  Or.  450  (117  Pac.  980),  that  the  appointment  of 
a  commission  to  fix  certain  rates  and  practices  as  rea- 
sonable is  not  a  delegation  of  legislative  power;  the 
principle  being  that,  while  a  legislative  assembly  can- 
not delegate  its  powers  to  enact  laws,  it  may  direct 
the  application  of  a  statute  to  a  specified  state  of 
facts  which  depend  upon  the  existence  of  certain  con- 
ditions to  be  determined  in  a  particular  manner.  The 
ascertainment  of  the  conditions  governing  the  rea- 
sonableness of  rates  to  be  charged  for  transportation 
of  people  and  property  is  confided  to  the  commission 
and. at  least  in  an  ancillary  sense,  this  may  be  classed 
as  a  branch  of  the  legislative  power. 

The  Supreme  Court  of  Wisconsin,  from  the  enact- 
ments of  which  state  our  Public  Service  Commission 
statute  is  copied  in  large  measure,  speaking  by  Mr. 
Justice  TiMUN,  in  Minneapolis  etc.  Ry.  Co.  v.  Rail- 
road Commission  of  Wisconsin,  136  Wis.  146  (116 
N.  W.  905,,  17  L.  R.  A.  (N.  S.)  821,  uses  this  lan- 
guage : 

**This  law  (Chapter  362,  Laws  of  1905),  estab- 
lishes, and  thencjeforth  assumes,  the  existence  of 
rates,  charges,  classifications,  and  services  discover- 
able by  investigation,  but  undisclosed,  which  are  ex- 
actly reasonable  and  just.  It  commits  to  the  railroad 
commission  the  duty  to  ascertain  and  disclose  that 
particular  rate,  charge,  classification,  or  service.  The 
law  intends  that  there  is  only  one  rate,  charge,  or 
service  that  is  reasonable  and  just.  When  the  order 
of  the  commission  is  set  aside  by  the  court,  it  is  be- 
cause this  reasonable  and  just  rate,  charge,  classifica- 
tion, or  service  has  not  yet  been  correctly  ascertained. 
When  the  order  of  the  commission  has  been  rescinded 
or  changed  by  the  commission  because  of  changed 
conditions,  it  is  because  there  is  a  new  reasonable 
rate  to  be  ascertained  and  disclosed,  applicable  to 
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■  II  •  .■  1^ 

such  new  conditions  and  fixed  by  force  of  law  imme- 
diately when  the  new  conditions  come  into  existence. 
But  the  theory  and  the  mandate  of  the  law  is  that  this 
point  always  exists  under  any  combination  of  condi- 
tions and  is  always  discoverable,  although  not  always 
discovered.  Until  it  is  discovered  and  made  known, 
the  former  rates  and  service  prevail.  The  order  of 
the  commission  is  prima  facie  evidence  that  the  rate, 
charge,  or  service  found  and  fixed  by  it  is  the  par- 
ticular rate,  charge,  or  service  declared  by  the  legis- 
lature in  general  terms  to  be  lawful  and  to  be  in 
force.  If  it  were  conceded  that  the  commission  had 
power  or  discretion  to  fix  one  of  several  rates,  either 
of  which  would  be  just  and  reasonable,  it  would  be 
hard  to  say  that  this  was  not  a  delegation  of  pure 
legislative  power  to  the  commission.  But  the  theory 
of  this  law  is  to  delegate  to  the  commission  the  power 
to  ascertain  facts  and  to  make  mere  administrative 
regulations. 

^*If  this  court  or  the  Circuit  Court  were  by  the 
statute  in  question  authorized  to  investigate  the  sub- 
ject ^new,  to  put  itself  in  the  place  of  the  commission 
and  search  for  this  reasonable  and  just  rate,  with 
power  to  substitute  its  own  judgment  of  what  ife  rea- 
sonable and  just  for  the  judgment  of  the  commission- 
ers, the  statute  might  be  subject  to  grave  criticism. 
But  the  courts  are  not  by  this  statute  so  authorized. 
The  authority  given  to  the  Circuit  Court  is  not  to 
search  for  or  disclose  or  declare  this  'reasonable  and 
just'  rate  or  service,  but  merely  to  determine  whether 
the  order  of  the  commission  is  'unreasonable' — quite 
a  different  thing.  We  think  the  legislature  was 
within  its  power  in  conferring  upon  the  courts  such 
authority  to  inquire  whether  or  not  the  order  of  the 
commission  was  unreasonable  and  to  vacate  the. order 
if  so  found.  In  doing  so  the  courts  are  required  to 
exercise  no  legislative  power,  to  ascertain  and  dis- 
close no  rates,  to  declare  no  rule  or  no  law  unreason- 
able, but  merely  to  exercise  judicial  power  to  ascer- 
tain and  determine  whether  the  commission  has  so 
far  failed  in  its  search  for  this  lawful,  just,  and  rea- 
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sonable  rate  as  to  have  found  instead,  and  declared, 
that  which  is  unreasonable.  The  result  of  the  re- 
versal of  the  order  of  the  commission  is  not  to  estab- 
lish this  fact  or  ascertain  this  point  of  reasonableness, 
but  to  leave  it  undisclosed,  leaving  the  former  rates 
to  stand  or  requiring  the  commissioners  to  try  over 
again  to  find  it.  In  reviewing  the  order  of  the  rail- 
road commission  the  inquiry  is  not  whether  the  rate, 
regulation,  or  service  fixed  by  the  commission  is  just 
and  reasonable,  but  whether  the  order  of  the  com- 
mission is  unreasonable  or  unlawful.  The  nature  of 
the  inquiry  is  changed  at  this  point,  and  the  court  is 
not  investigating  for  the  purpose  of  establishing  a 
fixed  point.  Whether  or  not  the  order  is  within  the 
field  of  reasonableness,  or  outside  of  its  boundaries, 
is  the  question  for  the  court.  It  is  quite  a  different 
question  from  that  which  was  before  the  commission 
in  this  respect.  The  order,  being  found  by  the  court 
to  be  such  that  reasonable  men  might  well  differ 
with  respect  to  its  correctness,  cannot  be  said  to  be 
unreasonable.  From  this  aspect  it  is  within  the  do- 
main of  reason,  not  outside  of  its  boundaries.  This 
is  the  viewpoint  of  the  reviewing  court.  Doubtless 
the  court  may,  for  the  purpose  of  comparison  and  to 
aid  it  in  ascertaining  how  far  the  order  diverges 
from  a  reasonable  standard,  take  evidence  of  and 
consider  such  criterion.  But  this  is  only  for  com- 
parison. The  court  cannot  legally  adjudicate  or  de- 
clare this  statutory  standard. 

**  Unless  the  plaintiff  is  able  to  show  by  clear  and 
satisfactory  evidence  that  the  order  of  the  commis- 
sion complained  of  is  unlawful  or  unreasonable,  as 
the  case  may  be,  the  order  must  stand.  The  words 
*  clear  and  satisfactory  evidence'  are  significant,  be- 
cause at  the  time  of  the  enactment  of  this  statute 
they  were  used,  in  the  law  of  this  state  to  describe  a 
degree  of  proof  greater  than  a  preponderance  of  evi- 
dence and  such  as  was  necessary  in  order  to  estab- 
lish fraud  by  that  party  to  an  action  upon  whom  the 
burden  of  proof  rested  [citing  authorities]." 
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4.  A  finding  without  evidence  or  against  the  evi- 
dence is  arbitrary  and  beyond  the  power  of  the  com- 
mission; and  an  order  based  thereon  is  contrary  to 
law  and  subject  to  be  set  aside  by  a  court  of  compe- 
tent jurisdiction.  ''In  a  case  like  the  present,  the 
courts  will  not  review  the  commission's  conclusions 
of  fact  *  *  by  passing  upon  the  credibility  of  wit- 
nesses or  conflicts  in  the  testimony.  But  the  legal 
effect  of  the  evidence  is  a  questioiT  of  law'':  Inter- 
state Commerce  Commission  v.  Louisville  etc.  R.  R. 
Co.,  227  U.  S.  88  (57  L.  Ed.  431,  33  Sup.  Ct.  Rep. 
185,  see,  also,  Rose's' U.  S.  Notes).  In  Pvblic  Ser- 
vice Commission  of  Indiana  v.  Cleveland  etc.  Ry.  Co. 
(Ind.),  121  N.  E.  116,  it  is  held  in  a  suit  to  set  aside 
the  findings  of  the  commission  that  on  appeal  to  the 
Supreme  Court  the  decision  of  the  trial  court  will  be 
approved  if  there  is  any  evidence  to  sustain  it:  See, 
also,  Hocking  Valley  Ry.  Co.  v.  Public  Utilities  Com- 
mission of  Ohio,  92  Ohio  St.  9,  362  (110  N.  E.  521, 
952,  Ann.  Cas.  1917B,  1154,  L.  R.  A.  1918A,  267). 

5.  The  reasonableness  of  the  rate  is  the  only  justi- 
ciable question  in  contentions  of  this  sort,  and  the 
court  will  not  assume  the  place  of  the  commission  or 
set  its  order  aside  on  the  court's  conception  of  its 
wisdom:  State  v.  Great  Northern  Ry.  Co.,  130  Minn, 
57  (153  N.  W.  247,  Ann.  Cas.  1917B,  1201) ;  135  Minn. 
19  (159  N.  W.  1089),  was  a  case  where  the  commis- 
sion was  called  upon  to  require  the  defendant  com- 
pany to  construct  a  new  depot  at  Ada,  a  station  on 
its  lines.  In  speaking  of  the  rules  and  orders  made 
by  the  commission,  the  court  said: 

*'The  making  of  such  regulations  is  a  le^slative 
or  administrative,  and  not  a  judicial,  function.  The 
reasonableness  of  such  an  order  is,  however,  a  judi- 
cial question.    The  court  may  review  the  orders  of 
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the  commission,  but  only  so  far  as  to  determine 
whether  they  are  reasonable.  The  order  may  be  va- 
cated as  unreasonable  if  it  is  contrary  to  some  provi-' 
sion  of  the  federal  or  state  Constitution  or  laws,  or 
if  it  is  beyond  the  power  granted  to  the  commission, 
or  if  it  is  based  on  some  mistake  of  law,  or  if  there 
is  no  evidence  to  support  it,  or  if,  having  'regard  to 
the  interest  of  both  the  public  and  the  carrier,  it  is 
so  arbitrary  as  to  be  beyond  the  exercise  of  a  reason- 
able discretion  and  judgment.  *  *  The  court  does  not 
consider  the  wisdom  or  expediency  of  the  order!  The 
court  ascribes  to  the  findings  of  the  commission  *the 
strength  due  to.  the  judgments  of  a  tribunal  ap- 
pointed by  law  and  informed  by  experience^*  and  its 
conclusion,  when  supported  by  substantial  evidence, 
is  accepted  as  final." 

*'If  the  conclusion  arrived  at  by  the  commission 
finds  justification  in  the  testimony,  this  court  will  not 
substitute  its  judgment  for  that  of  the  commission": 
Grand  Rapids  etc.  Ry.  Co.  v.  Michigan  Railroad  Com- 
mis^i07i,  188  Mich.  108  (154  N.  W.  15). 

This  is  the  manifest  substance  and  effect  of  our 
own  statute;  for  the  suit  is  authorized,  not  to  make 
new  rates,  but  only  to  set  aside  those  established  by 
the  order  of  the  commission.  In  brief,  the  function 
of  the  court  is,  in  a  sense,  to  review  the  proceedings 
of  the  commission  and  to  ascertain  if  it  has  violated 
any  principle,  of  law  or  gone  beyond  the  scope  of  its 
duty  in  making  the  order.  However  much  the 
judges  hearing  the  case  at  any  stage  of  the  judicial 
proceedings  might  differ  on  the  conclusion  of  the 
commission,  as  to  its  wisdom  or  as  to  its  determina- 
tion of  any  pure  question  of  fact,  the  courts  must 
respect  the  decision  of  the  conamission,  if  it  has  not 
departed  from  the  scope  of  its  authority  established 
by  the  legislative  power  of  the  state. 
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6.  The  case  was  tried  in  the  Circuit  Court  solely  on 
the  testimony  taken  before  the  conunission.  Neither 
the  objectors,  plaintiffs  here,  nor  the  Railroad  Com- 
pany, tendered  any  additional  testimony.  The  prin- 
cipal grievance  voiced  by  the  plaintiffs  is  that  the 
commission  considered  as  one  of  the  elements,  in 
making  up  the  rates  which  the  Railroad  Company 
was  entitled  to  charge,  the  amortization  of  the  rea- 
sonable value  of  the  plant  of  the  company,  and  as 
incidental  to  that  reckoned  the  discount  upon  the  bonds 
of  the  company,  which  it  sold  at  5  per  cent  less  than  par 
to  obtain  funds  with  which  to  build  the  road.  It  is  con- 
tended by  plaintiffs  that  all  the  shipper  is  required 
to  pay  is  for  carriage  of  its  products,  a  sufficient 
amount  to  cover  a  reasonable  rate  of  interest  on  the 
value  of  the  plant  employed  in  the  carriage.  For  the 
defendant  it  is  maintained  that  the  company,  as  time 
goes  on,  is  entitled  to  charge  such  a  rate  as  will  not 
only  afford  a  fair  return  of  interest  on  the  value  of 
the  plant,  but  will  provide  for  and  absorb  the  depre- 
ciation of  the  property  under  all  the  circumstances 
of  the  particular  case.  The  carrier  devotes  its  pri- 
vate property  to  public  service,  but  it  is  none  the  less 
on  that  account  within  the  protection  of  the  Consti- 
tution that  such  property  shall  not  be  taken  for  pub- 
lic use,  nor  the  particular  services  of  any  man  de- 
manded, without  just  compensation:  Oregon  Const, 
Art.  I,  §  18.  Thus  to  devote  its  property  means  that 
it  gives  to  the  public  the  right  or  option  to  demand 
its  service  or  the  use  of  its  property,  but  this  is 
always  slibject  to  the  condition  of  just  compensation 
Neither  the  public  nor  any  of  its  component  parts  is 
compelled  to  exercise  this  right  or  option,  but  if  it  is 
exercised,  it  can  be  only  under  the  attendant  consti- 
tutional condition. ,  It  is  said  that  a  shipper  should 
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not  be  compelled  to  buy  the  company's  railroad.  But 
it  is  equally  true  in  principle  that  the  company  is 
entitled  to  such  rates  as  will  fairly  compensate  it 
for  the  services  rendered  and  for  depreciation  of  its 
plant  employed  in  such  service,  even  though  it  reaches 
the  vanishing  point.  In  other  words,  the  company 
ought  to  be  allowed  to  come  out  even,  in  an  under- 
taking which  may  reasonably  bfe  expected  to  exhaust 
itself,  and  besides  quitting  whole,  to  receive  a  fair 
compensation  for  its  services.  The  carrier  ought  not 
to  be  compelled  to  sacrifice  its  plant  and  be  content 
merely  with  compensation  amounting  only  to  interest 
on  its  value.  .To  ignore  this  principle  would  be  to 
violate  the  constitutional  inhibition  already  quoted. 
A  public  service  corporation  cannot  be  expected  to 
sacrifice  its  property  for  the  public  good.  Nor  is  it 
bound  to  see  its  property  gradually  wasted  by  wear 
and  decay  without  making  provision  for  its  replacer 
ment.  It  is  entitled  to  earn  enough  not  only  to  meet 
the  expenses  of  current  repairs,  but  also  to  provide 
means  for  replacing  the  parts  of  the  plant  when 
these  can  no  longer  be  used:  Cedar  Rapids  Gaslight 
Co.  V.  Cedar  Rapids,  144  Iowa,  426  (120  N.  W.  966, 
138  Am.  St.  Rep.  299,  48  L.'B.  A.  (N.  S.)  1025).  The 
whx)le  subject  involved  in  this  litigation  is  ably  and 
exhaustively  treated  in  the  note^  to  Kansas  City  S. 
Ry.  Co.  V.  United  States,  231  U.  S.  423  (58  L.  Ed. 
296,  52  L.  R.  A.  (N.  S.)  1,  34  Sup.  Ct.  Rep.  125). 

There  was  testimony  before  the  commission  to  the 
effect  that  almost  the  only  freight  that  could  be  car- 
ried by  the  Railroad  Company  consisted  of  the  logs 
cut  from  the  timber  in  a  restricted  section  in  Colum- 
bia County,  amounting  to  about  2,000,000,000  feet,  and 
that  when  this  was  exhausted  the  plant  of  the  com- 
pany would  have  only  a  scrap  value.    In  other  words, 
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aside  from  the  junk  value  of  the  plant,  it  would  per- 
ish in  the  using.  The  doctrine  that  the  shipper 
,  should  be  required  to  pay  such  a  rate  as  would  not 
only  yield  a  reasonable  return  on  the  value  of  the 
property,  but  also  provide  for  absorbing  its  deprecia- 
tion, is  abundantly  established  in  cases  involving 
roads  which  are  permanent  in  their  character  and 
which  may  reasonably  be  expected  to  have  a  flourish- 
ing traffic  perpetually,  or  at  least  as  long  as  carriage 
by  railroad  shall  continue  in  vogue.  The  precept  is 
equally  applicable  to  a  road  the  activity  of  which  is 
circumscribed  by  the  fact  that  freight  available  for 
it  will  be  exhausted  in  the  near  future.  The  princi- 
ple is  the  same,  and  the  two  cases  differ  only  in  the 
degree  and  rapidity  of  depreciation.  A  fully  equipped 
railroad,  built  on  a  circle  with  a  radius  of  a  hun- 
dred miles  from  the  North  Pole  would  be,  at  the  pres- 
ent day,  utterly  valueless.  There  would  be  no  traffic 
for  it  and  nothing  to  use  it  for.  Differing  only  in 
degree  would  be  a  railroad  running  into  a  logged-off 
barren  where  there  was  nothing  for  it  to  haul  and 
no  use  to  which  it  could  be  put.  There  was  testi- 
mony from  which  the  commission  could  arrive  at  the 
conclusion  that  this  would  be  the  fate  of  the  railroad 
here  involved,  in  the  near  future.  It  was  within  the 
scope  of  the  commission's  authority  to  establish  such 
a  rate  as  would  amortize  this  depreciation,  as  well 
as  to  yield  to  the  carrier  a  fair  return  for  its  ser- 
vices. To  hold  otherwise  would  be  to  say  that  when 
an  individual  or  corporation  devotes  property  to  pub- 
lic uses  it  amounts  to  a  voluntary  sacrifice  or  thank- 
offering  on  .'the  public  altar.  Under  our  Constitution 
no  such  gratuity  is  contemplated.  In  proper  cases 
under  the  law  of  eminent  domain  the  public  may  con- 
demn and  take  the  property  of  a  private  concern,  of 
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course  accompanied  by  an  award  of  just  compensa- 
tion. The  individual  may  voluntarily  devote  his 
property  to  the  public  service,  without  awaiting  con- 
demnation, granting  to  the  public  tlie  option  of  tak- 
ing it  and  using  it,  but  only  on  the  condition  that 
such  remuneration  shall  be  afforded  as  will  enable  the 
individual  to  come  out  eveii. 

Objection  is  made  also  to  the  effect  that  the  com- 
mission had  no  right  to  consider  the  discount  suf- 
fered by  the  bonds  of  the  company  in  the  market  in 
the  endeavor  to  raise  the  funds  necessary  to  complete  • 
the  road.  It  is  by  no  means  clear  that  the  commis- 
sion included  this  in  making  up  the  valuation  of  the 
road.  It  is  true  that  in  the  report  or  decision  of 
the  comniission  the  various  elements  accompanying 
the  construction  of  the  road  are  tabulated,  wherein 
appears  an  item  grouped  with  others,  of  interest  dur- 
ing construction.  In  giving  a  history  of  the  under- 
taking, the  sale  of  the  bonds  is  narrated,  and  in  wind- 
ing up  the  table  of  all  the  items  the  value  of 
the  investment  on  January  1,  1918,  is  fixed  at 
$1,373,778.79.  But  after  considering  all  of  the  situa- 
tion, the  commission  fixed  the  value  of  the  property, 
for  rate-bearing  purposes,  at  $1,263,883,  making  a 
difference  in  the  way  of  deduction  of  $109,895.79. 
This  more  than  covers  all  the  discount  in  any  way 
connected  with  the  undertaking,  which  is  shown  to  be 
$61,037.50.  It  is  enough  to  say  on  this  branch  of 
the  case  that  the  plaintiffs  have  not  shown  that  in 
making  up  the  value  of  the  property  for  rate-making 
purposes  the  commission  included  anything  whatever 
for  discount  on  bonds.  In  other  words,  the  plain- 
tiffs have  not  made  out  their  case  on  that  point. 
The  statute  under  which  they  proceed  now  declares 
that: 


' 
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'*In  all  trials  under  this  section,  and  sections  6911, 
6912  and  6913  hereof,  the  burden  of  proof  [shall]  be 
upon*  the  plaintiff  to  show  by  clear  and  satisfactory 
evidence  that  the  order  of  the  commission  complained 
of  is  unlawful,  or  unreasonable,  as  the  case  may  be*': 
Section  6910,  L.  0.  L. 

7.  We  might  well  rest  here,  but,  as  to  interest 
on  the  investment,  it  seems  that  a  reasonable  rate 
should  be  allowed  from  the  beginning  of  the  under- 
taking. It  is  fair  compensation  for  the  use  of  the 
money,  and  it  matters  not  whether  that  is  paid  di- 
rectly to  the  company  or  is  passed  on  to  the  one 
from  whom  the  company  borrows  the  money.  If  the 
charge  is  reasonable,  it  ought  to  be  allowed.  It  is 
quite  a  different  thing  from  allowing  a  return  on 
what  is  colloquially  known  as  ''watered  stock.'*  No 
carrier  is  entitled  to  a  return  upon  fictitious  or  in- 
flated values,  and  this  is  the  principal  evil  against 
which  rate-making  legislation  and  laws  establishing 
public  service  commissions  have  been  directed.  The 
intent  of  the  law  is  to  allow  a  fair  compensation 
based  upon  fair  and  reasonable  value  of  the  service 
and  the  utilities  employed.  The  t)ench-mark  to  which 
the  rates  are  referable  is  the  reasonable  value  of  the 
plant,  which  includes  all  of  the  elements  of  fair  and 
reasonable  expense  in  establishing  it,  qualified,  of 
course,  by  the  depreciation  which  has  already  oc- 
curred. 

In  Chicago  &  N.  W.  By.  Co.  v.  Railroad  ComtniS' 
sion,  156  Wis.  47  (145  N.  W.  216,  974),  it  was  held, 
in  substance,  that  the  reference  by  the  commission 
in  its  decision  to  extraneous  matters  -does  not  neces- 
sarily mean  that  it  has  reached  a  conclusion  without 
evidence.  And  in  State  v.  Public  Service  CommiS' 
sion  of  Washington,  76  Wash.  492  (136  Pac.  850),  it 
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is  taught  that  the  commission  has  a  right  to  supple- 
ment evidence  oflfered  by  the  parties  with  an  inquiry 
on  its  own  motion,  and  when  so  doing  is  not  acting 
judicially.  These  cases  and  others  like  them  dispose 
of  the  minor  contention  of  the  plaintiffs,  urged  in 
their  complaint  but  not  insisted  upon  in  their  brief, 
that  the  conamission  considered  a  personal  examina- 
tion of  the  railroad  by  one  member  of  the  board. 
The  commission  is  charged,  as  stated,  with  statutory 
duties  closely  allied  to  the  legislative  power  of  the 
state.  In  very  truth,  it  is  a  part  of  the  co-ordinate 
branch  of  the  government,  with  the  duties  of  which 
the  judicial  part  of  the  fabric  may  not  interfere,  ex- 
cept as  already  stated,  to  wit,  upon  the  judicial  ques- 
tions involved. 

8.  The  plaintiffs  have  not  maintained  the  burden  of 
proof  of  showing  that  the  commission  exceeded  its 
powers  or  acted  in  violation  of  any  principle  of  law. 
Moreover,  in  the  very  nature  of  things,  the  factors 
involved  in  an  inquiry  of  this  kind  are  so  many  and 
so  variable  that  it  is  impossible  to  fix  rates  that  will 
be  mathematically  correct  or  exactly  applicable  to 
all  the  new  conditions  that  may  arise  even  in  the 
immediate  future.  In  practice,  it  is  reasonable  and 
just  in  most  instances  to  give  the  rates  in  ques- 
tion a  fair  trial  under  actual  operation.  This  is  the 
teaching  of  Darnell  v.  Edwards,  244  U.  S.  564  (61 
L.  Ed.  1317,  37  Sup.  Ct.  Rep.  701),  a  leading  case  cited 
by  the  plaintiffs:  See,  also,  Lincoln  G.  £  E.  Co.  v. 
Lincoln,  250  U.  S.  256  (63  L.  Ed.  968,  39  Sup.  Ct. 
Eep.  454).  Besides  all  this,  the  establishment  of  a 
given  rate  sheet  is  not  absolutely  final  and  conclusive 
for  all  time ;  for  new  conditions  may  arise  to-morrow 
which  will  make  unreasonable,  one  way  or  the  other, 
a   rate  which  to-day  is  just  and  fair.    The  whole 
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matter  is  continually  under  the  scrutiny  of  the  coni- 
mission,  in  the  exercise  of  a  flexible  administrative 
authority,  and  can  be  reopened  at  any  time,  either  on 
its  own  motion  or  on  the  petition  of  interested  par- 
ties :  Section  6906,  L.  0.  L. 

For  the  reasons  stated,  we  are  constrained  to  re- 
spect the  conamission 's  decision  and  to  affirm  the  de- 
cree of  the  Circuit  Court,  without  prejudice  to 
renewed  inquiry  hereafter  as  the  conunission  may  be 
advised*  Affirmed.    Beheabino  Denied. 

McBridEi   C.  J.,   and  Bennett  and  Johns^  JJ., 

concur. 


Argaed  Maj  8,  afSrmed  Maj  25,  rehearing  denied  June  29,   1920. 

ALLEN  V.  MAGILL. 

(189  Pae.   98«;   19a  P«U5.   72«.) 

Waters— AppropriaUoii  Beanires  Beneficial  Use  a0  WeU  as  DItw* 
•ion. 

1.  There  can  be  no  valid  appropriation  of  water  unless  the 
water  is  subject  to  appropriation,  and  is  not  only  diverted,  bnt 
also  applied  to  useful  purpose,  and  no  appropriation  is  valid  in 
excess  of  what  is  reasonably  necessary  for  the  useful  purpose  in 
view. 

Watei»-<Tomplalnt  Stating  That  Plaintiff  Appropriated  Water  of 
Stream  for  Irrigation  Held  Safficient 

2.  A  complaint  alleging  that  plaintiff  had  appropriated  all  the 
water  of  a  stream  which  flowed  a  specified  number  of  miner's 
inches  during  the  irrigating  season  for  irrigation  of  his  traet  of 
land,  specifically  described  in  the  complaint,  for  which  purpose  the 
amount  of  water  was  insufficient,  sufficiently  alleges  the  approfMia- 
tion  of  the  water,  which  is  an  ultimate  fact. 

Waters — ^Federal  Deeert  iModL  Act  Made  Water  Subject  to  Apprtv 
priation  Apart  from  Land. 

3.  The  Desert  liand  Act  of  March  3,  1877  (TJ.  S.  Comp.  Stats., 
Sections  4674-4678),  separated  the  land  belonging  to  the  United 
States  from  the  waters  flowing  thereon,  so  that  anyone  who  there- 
after first  apprc^riated  it  to  beneficial  use  took  it  independent  of 
the  rights  of  a  subsequent  settler  on  the  land. 
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Waten— DlTOTEAon  iTy  Tremmss  aives  Ko  Bi£^t8  Until  Perfected  by 
Adverse  Fosseeslon. 

4.  Tbe  right  to  divert  water  for  beneficial  use  on  the  land  of 
another  does  not  give  the  right  to  enter  the  other  land  for  that 
purpose,  and  a  diversion  made  by  trespass  on  the  land  of  another 
will  not  be  protected  in  equity  unless  possession  has  been  con- 
tinued adversely  long  enough  to  give  title  by  prescription. 

Pleading— Beply  Alleging  Adverse  PossesBlon  Ko  Departure  from 
Complaint  Alleging  Appropriation. 

5.  Under  a  complaint  alleging  appropriation  of  water,  plaintiff 
could  show  appropriation  upon  unoccupied  government  land  or  upon 
private  land  with  consent  of  the  owner,  or  appropriation  by  tres- 
pass to  which  title  had  been  perfected  by  prescription,  so  that  a 
reply  alleging  adverse  possession  merely  strengthens  the  complaint 
and  is  not  subject  of  demurrer  on  the  ground  of  departure. 

Water»— Evidence  Held  to  Show  Appropriation  to  Beneficial  Use; 

6.  Evidence  showing  that  for  more  than  twenty  years  con- 
tinuously plaintiff  had  diverted  and  applied  to  his  land  described 
in  the  complaint  the  water  from  a  stream  held  sufScient  to  estab- 
lish his  appropriation  and  entitle  him  to  an  injunction  notwith- 
standing differences  in  the  testimony  of  the  different  witnessea 

From  Wallowa:  John  W.  Knowlbs,  Judge. 

In  Banc. 

This  is  a  suit  to  enjoin  the  defendants  from  divert- 
ing the  waters  of  a  small  unnamed  stream  in  Wall- 
owa County,  to  the  exclusive  use  of  all  of  which 
waters  the  plaintiff  claims  the  right.  In  his  com- 
plaint he  describes  his  land  by  legal  subdivisions^ 
states  that  the  stream  in  question  has  its  source  south 
of  his  property  and  flows  northerly  upon  his  prem- 
ises, the  average  flow  thereof  being  about  13  miner's 
inches  during  the  irrigating  season  of  each  year,  and 
then  makes  this  allegation: 

**That  on  or  about  the  day  of  ,  1884, 

plaintiff  diverted  and  appropriated  all  of  the  waters 
of  said  stream,  and  so  diverted  and  appropriated  the 
same  for  the  irrigation  of  a  part  of  said  lands  of 
plaintiff  and  for  the  furnishing  of  motive  power  for 
the  operation  of  a  churn  on  said  lands;  and  on  or 

about  said day  of ,  1884,  plaintiff  used  and 

applied  all  of  the  waters  of  said  stream  for  the  irri- 
gation of  a  part  of  said  lands  and  the  operation  of 
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such  churn;  and  ever  since  said  — - —  day  of 


1884,  all  of  the  Wter  of  said  stream  has  been,  and 
now  is,  used  by  plaintiff  on  said  lands  owned  by 
plaintiff,  and  such  use  has  been  continuous  and  unin- 
terrupted. ' ' 

The  complaint  further  states,  in  substance,  that  the 
plaintiff  gradually  increased  the  irrigable  space  on 
his  land  until  it  ^aggregated  118  acres,  which  for  more 
than  twenty  years  last  past  he  has,  and  does  now, 
irrigate.  It  is  averred  that  the  use  of  the  water  is 
indispensably  necessary  for  raising  crops  on  said 
lands. 

The  plaintiff  charges  that  on  July  20,  1917,  the 
•  defendants  wrongfully  diverted  the  waters  of  said 
stream  and  conducted  them  upon  land  other  than  his 
said  premises,  which  wrongful  diversion  has  been 
continued  to  the  present  time  by  the  defendants.  It 
is  said  in  the  complaint: 

''That  the  diversion,  appropriation  and  use  of  said 
waters  by  plaintiff  has  been,  and  is,  long  prior  in 
time  an^  in  right  to  the  diversion  of  said  waters  by 
defendants,  or  by  either  of  them  or  by  any  other 
person,  persons,  firm  or  corporation;  and  by  reason 
thereof  plaintiff  is  entitled  to  the  use  of  all  of  the 
waters  of  said  stream. '* 

Finally  averring  that  the  defendants  unless  en- 
joined will  continue  to  divert  the  waters  away  from 
his  land,  the  plaintiff  prays  that  they  be  perpetually 
restrained  from  so  doing. 

The  defendants  filed  a  general  demurrer  against 
this  complaint,  which  was  overruled.  They  answered, 
stating  that  they  **  admitted  all  the  allegations  of 
said  amended  complaint,  beginning  with  line  num- 
bered 9  and  ending  with  line  numbered  21,  of  page  1 
thereof."  Owing  to  the  difference  between  the 
manuscript  complaint  and  the  printed  record^  this 
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admission  is  unintelligible.  Affirmatively  the  defend- 
ants say,  in  substance,  that  the  defendant  Magill  and 
his  predecessors  in  interest  have  been  and  now  are 
the  owners  of  certain  lands  lying  south  of  the  plain- 
tiff's holding,  and  upon  which  the  stream  in  question 
takes  its  rise.  Magill  also  is  said  to  own  other  lands 
lying  north  of  those  of  the  j)laintiff,  and  it  is  stated 
that  all  of  that  defendant's  lands  are  improved  agri- 
cultural tracts,  requiring  irrigation  in  order  to  main- 
tain their  value  and  productiveness.  It  is  stated  that 
the  stream  rises  on  Magill 's  property,  flows  through 
the  same  and  naturally  supplies  water  to  it,  and  that 
for  more  than  thirty-five  years  last  past  the  waters  of 
the  stream  have  flowed  in  a  natural  channel,  subirri- 
gating  Magill 's  lands,  during  all  of  which  time  he 
and  his  predecessors  have  used  the  same  for  stock 
water  and  for  artificial  irrigation  upon  45  acres  of 
his  property,  continuously,  uninterruptedly,  openly, 
visibly  and  notoriously,  under  a  claim  of  right  by 
Magill  and  his  predecessors  hostile  and  adverse  to 
any  claim  of  the  plaintiff  and  his  predecessors  in 
interest.  The  defendants  avow  that  the  use  of  the 
water  of  said  stream,  and  the  whole  thereof,  is  neces- 
sary to  enable  Magill  to  cultivate  his  lands,  without 
which  they  would  be  greatly  damaged  and  impaired 
in  value.  It  is  said,  in  substance,  that  the  other  de- 
fendant uses  the  water  only  by  the  permission  and 
license  and  as  a  tenant  of  Magill.  The  answer  prays 
for  a  dissolution  of  the  injunction  and  that  the  plain- 
tiff be  enjoined  from  interfering  with  the  waters  of 
the  stream. 

The  reply  admits  Magill 's  ownership  of  the  lands 
as  stated  in  the  answer,  but  says  that  he  did  not  be- 
come the  owner  thereof  until  subsequent  to  the  year 
1887.    The  source  of  the  stream  as  averred  in  the 
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answer  is  admitted  by  the  reply.  After  stating  new 
matter  which  is  not  necessary  here  to  be  considered, 
the  reply  concludes  with  a  further  and  separate  aver- 
ment of  new  matter  as  follows : 

**That  ever  since  the day  of ,  1884,  plain- 
tiff has  possessed,  owned  and  used,  and  is  now  pos- 
sessing, owning  and  usin^,  all  of  the  water  of  the 
stream  mentioned  and  described  in  the  answer  herein, 
and  plaintiff  has  so  possessed,  owned  and  used,  and 
is  now  possessing,  owning  and  using,  all  of  the  water 
of  said  stream  for  the  irrigation  of  plaintiff's  lands 
described  in  the  amended  complaint  herein,  and  in 
the  manner  as  is  alleged  in  said  amended  complaint. 
And  Such  possession,  ownership  and  use  of  said  water 

by  plaintiff  ever  since  said  day  of  ,  18&4, 

has  been  and  is  actual,  open,  exclusive,  notorious, 
visible,  hostile,  adverse,  continuous  and  uninterrupted 
and  with  the  knowledge  of  defendant,  Magill,  and  his 
predecessors  in  interest,  and  against  any  and  all 
right,  or  claim  of  right,  of  said  defendant,  Magill, 
and  his  predecessors  m  interest/' 

The  defendants  demurred  to  the  part  of  the  reply 
last  above  quoted,  but  the  demurrer  was  overruled. 

At  the  opening  of  the  trial  of  the  cause  the  de- 
fendants objected — 

**to  any  and  all  evidence  or  testimony  offered  by  the 
plaintiff  in  support  of  his  complaint,  for  the  reason 
that  it  is  not  alleged  and  it  does  not  show  a  right  to 
this  water  under  either  of  the  recognized  heads 
known  in  this  state:  First,  he  does  not  say  that  he 
appropriated  this  water  while  the  lands  over  which 
he  has  diverted  it  belonged  to  the  United  States  gov- 
ernment, which  we  claim  is  essential  as  a  foundation 
for  the  right  known  as  prior  appropriation;  second, 
he  does  not  show  a  right  by  adverse  -user,  because  in 
the  complaint  he  does  not  show  that  his  use  is  open, 
adverse  or  hostile  to  any  claims  of  the  defendant,  or 
anyone  else,  for  such  period  of  time  as  would  con- 
stitute a  right  under  the  statute  of  limitations  or 
otherwise." 
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The  objection  was  overruled  by  the  court,  and  the 
case  was  tried  on  the  theory  that  this  objection  was 
to  be  considered  as  urged  against  all  the  testimony 
oflfered  by  the  plaintiff  in  support  of  his  suit.  Dis- 
regarding all  attacks  upon  the  complaint  and  against 
the  testimony  for  the  plaintiff,  the  court  made  find- 
ings and  entered  a  decree  in  favor  of  the  plaintiff, 
substantially  according  to  the  prayer  of  the  com- 
plaint.   The  defendant  Magill  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Daniel  W.  Sheakcm. 

For  respondent  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  A.  S.  Cooley. 

BURNETT,  J.— The  allegations  quoted  from  the 
complaint  constitute  all  of  the  matter  upon  which 
the  plaintiff  in  that  pleading  predicates  his  right  to 
the  water  in  question. 

1.  We  will  first  determine  the  validity  of  the  gen- 
eral demurrer  to  the  complaint.  The  contention  of 
the  defendant  is  that  the  plaintiff  must  show  in  his 
complaint  not  only  that  he  took  the  water  and  ap- 
plied it  to  a  useful  purpose,  but  also  that  the  place 
of  appropriation  was  upon  unoccupied  land  belonging 
to  the  United  States.  The  argument  of  the  defend- 
ants seems  to  be  that  merely  to  say  that  the  plaintiff 
appropriated  the  water  is  but  to  state  a  conclusion 
of  law,  and  that  facts  should  be  averred  from  which 
the  court  could  draw  the  conclusion  that  there  had 
been  an  appropriation;  in  other  words,  that  all  of 
the  elements  of  a  valid  appropriation  should  be  al- 
leged. It  is  true  that  there  can  be  no  valid  appro- 
priation unless  the  water  is  subject  thereto  and  is 
not  only  diverted,  but  also  applied  to  a  useful  pur- 
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pose;  and  further,  that  no  appropriation  can  be 
predicated  of  excess  in  the  use  of  water  beyond  what 
is  reasonably  necessary  for  the  useful  purpose  in 
view.  Like  ownership,  appropriation  is  an  ultimate 
fact:  17  Ency.  PI.  &  Pr.  328.  A  discussion  of  plead- 
ing an  ultimate  fact  is  found  in  Oregon  Home  Build- 
ers V.  Montgomery  Investment  Company,  94  Or. 
349  (184  Pac.  487),  in  an  opinion  by  Mr.  Justice 
Habbis.  In  Ely  v.  New  Mexico  etc.  By.  Co.,  129 
U.  S.  291  (32  L.  Ed.  688,  9  Sup.  Ct.  Rep.  293,  see,  also, 
Rose's  U.  S.  Notes),  we  find  the  statement  of  the 
principle  in  the  syllabus,  reading  thus : 

^'An  allegation,  in  ordinary  and  concise  terms,  of 
the  ultimate  fact  that  the  plaintiff  is  the  owner  in 
fee,  is  sufficient  without  setting  out  matters  in  evi- 
dence, or  what  have  sometimes  been  called  probative 
facts,  which  go  to  establish  that  ultimate  fact.'* 

In  Hague  v.  Nephi  Irrigation  Conipany,  16  Utah, 
421  (52  Pac.  765,  67  Am.  St.  Rep.  634,  41  L.  R.  A. 
311),  applying  particularly  to  the  .appropriation  of 
water,  the  precept  is  thus  stated  in  the  syllabus : 

**  Where  the  allegations  of  a  complaint  in  a  suit 
brought  to  determine  the  plaintiff 's  right  to  the  use 
of  water  of  a  stream  state,  in  general  terms,  a  cause 
of  actioil^  by  alleging  clearly  and  distinctly  owner- 
ship, invasion  of  rights,  and  injury,  without  distinct 
allegations  of  how  plaintiff  became  the  owner  of  a 
water  right,  whether  by  appropriation,  adverse  user, 
or  purchase,  plaintiff's  title  can  be  shown  by  proof, 
and  the  allegations  wUl  be  sufficient  to  withstand  a 
general  demurrer." 

An  analogy  may  be  drawn  from  Bogers  v.  Miller, 
13  Wash.  82  (42  Pac.  525,  52  Am.  St.  Rep.  20),  where 
it  is  held  that  in  an  action  to  quiet  title  an  allegation 
of  ownership  in  fee  admits  proof  of  any  title,  includ- 
ing  that   acquired  by   adverse   possession.     On    the 
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question  of  stating  ownership  as  an  ultimate  fact, 
see,  also,  Turner  v.  Whitfi,  73  Cal.  299  (14  Pac.  794) ; 
Heeser  v.  MiUer,  77  Cal.  192  (19  Pac.  375) ;  Souter 
V.  Maguire,  78  Cal.  543  (21  Pac.  183);  Johnson  v. 
Vance,  86  Cal.  128  (24  Pac.  863) ;  Fudickar  v.  East 
Riverside  Irr.  Dist,  109  Cal.  29  (41  Pac.  1024); 
Hafiscom  v.  Hi/nman^  30  Mich.  419.  There  are  cases 
in  Colorado,  such  as  Farmers'  High  Line  etc.  Co.  v. 
Southworth,  13  Colo.  Ill  (21  Pac.  1028,  4  L.  R.  A. 
767),  and  Sterling  v.  Pawnee  Ditch  Extension  Co., 
42  Colo.  421  (94  Pac.  339,  15  L.  E.  A.  (N.  S.)  238), 
which  hold  that : 

**In  pleading  an  appropriation  of  water,  the  acts 
constituting  such  appropriation  must  be  stated  and 
not  merely  legal  conclusions,  so  that,  upon  an  inspec- 
tion of  such  pleading  it  can  be  determined  whether 
or  not  the  facts  stated  constitute,  in  law,  a  valid  ap- 
propriation of  water  for  a  beneficial  use.'* 

The  pleadings  in  these  cases  state  that  the  water 
had  been  diverted,  but  fail  to  aver  that  it  had  been 
applied  to  any  tiseful  purpose,  and  on  account  of 
such  omission  the  court  held  that  the  complaint 
stated  merely  conclusions  of  law. 

2.  That  objection  is  met  in  the  instant  case  by  the 
allegations  to  the  effect  that  the  water  was  used  for 
the  necessary  irrigation  of  the  lands  of  the  plaintiff, 
making  the  same  more  valuable  for  pasturage  and 
crops  which  cannot  be  raised  without  irrigation.  In 
Porter  v.  PettingUl,  57  Or.  247  (110  Pac.  393),  Mr. 
Justice  Eakin  writing  the  opinion,  it  was  held  that : 

*'A  complaint  to  determine  the  priority  of  irriga- 
tion water  rights  is  insufficient  where  it  does  not  *  * 
show  that  any  particular  land  needed  irrigation,  does 
not  specify  the  amount  of  water  diverted  nor  the 
amount  needed  to  the  acre,  or  for  any  specific  land, 
and  does  not  show  how  much  water  plaintiffs'  gran- 
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tors  acquired  a  right  to  use;  an  allegation  that  plain- 
tiffs were  entitled  to  all  the  water  in  a  creek  during 
the  dry  season  being  too  indefinite.'' 

3.  In  this  case,  although  the  plaintiff  claims  all  of 
the  water  in  the  stream  in  question,  yet  the  amount 
thereof  is  alleged.  ,  The  lands  to  which  it  is  applied 
are  described  with  particularity,  and  it  is  shown,  in 
substance,  that  even  the  amount  mentioned  is  not 
suflScient  for  proper  irrigation  of  the  land.  The 
record  shows  that  all  of  the  lands  involved  in  this 
suit  were  acquired  from  the  United  States  after  the 
passage  of  the  Desert  Land  Act  of  March  3,  1877, 
Chapter  107  (19  Stats,  at  L.  377,  U.  S.  Comp.  Stats., 
§§  4674-4678,  8  Fed.  Stats.  Ann.  (2ed.),pp.  692-696). 

In  Hough  v.  Porter,  51  Or.  318,  406  (95  Pac.  732, 
98  Pac.  1083,  102  Pac.  728),  Mr.  Commissioner  King, 
discussing  the  congressional  legislation  mentioned, 
reaches  the  following  conclusion: 

''Congress  could  reasonably  presume  that,  if  an 
appropriation  were  desired  for  the  purposes  men- 
tioned in  the  act,  some  steps  would  be  taken  mani- 
festing such  intent,  and  that,  if  the  owner  is  not 
the  first  to  move  in  that  direction,  the  person  making 
an  application  thereof  to  a  beneficial  use  within  a 
reasonable  time  ought  to  be  rewarded  for  his  dili- 
gence, and  he  is  entitled  to  have  his  rights  in  that 
respect  recognized  and  protected.  For  this  reason 
the  settler  who  has  acquired  title  to  the  land  through 
which  any  stream  may  flow,  took  it  subject  to  the 
rights  of  the  person  who  has  or  who  may  subsequently 
make  the  first  use  of  such  stream  for  the  purposes 
enumerated  in  the  act,  excepting  only  as  to  the  nat- 
ural wants  and  needs  of  such  settler.'* 

4.  The  course  of  reasoning  seems  to  be  that,  under 
the  Desert  Land  Act,  Congress  has  divorced  the 
water  from  the  public  domain  through  which  it  flows, 
and  as  to  all  surplus  water  over  and  above  what  the 
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settler  may  divert  upon  his  land,  for  a  useful  pur- 
pose within  the  purview  of  the  statute,  has  declared 
that  it  '*  shall  remain  and  be  free  for  the  appropria- 
tion and  use  of  the  public  for  irrigation,  mining  and 
manufacturing  purposes,  subject  to  existing  rights/' 
The  conclusion  suggested  is  that  as  to  all  land 
claimed  by  a  settler  after  the  passage  of  the  Desert 
Land  Act,  he  takes  it  thus  separated  from  the  waters 
flowing  thereon,  so  that  anyone  thereafter  who  first 
appropriates  the  water  will  take  it  independent  of 
his  rights  thereto,  beyond  his  mere  domestic  use. 
This,  however,  does  not  give  anyone  a  right  to  go 
upon  the  lands  of  the  settler  without  his  permission, 
to  divert  the  waters  flowing  through  the  same.  Al- 
though the  water  is  subject  to  appropriation,  the 
right  to  appropriate  must  be  exercised  without  tres- 
pass upon  the  land  of  another.  The  water  may  be 
running  on  its  natural  conrse  and  subject  to  appro- 
priation, but  no  one  can  enjoy  this  bounty  of  the 
government  unless  he  can  get  to  the  water.  He  may 
avail  himself  of  the  permission  of  the  government 
to  approach  the  stream  on  its  land.  He  may  secure 
by  purchase  or  gift  the  consent  of  private,  owners 
to  gain  access  over  their  lands,  and  by  adverse  pos- 
session for  the  statutory  prescriptive  period  he  may 
maintain  his  appropriation  as  against  private  own- 
ers over  whose  lands  he  has  conducted  the  water: 
Caviness  v.  La  Grande  Irr.  Co.,  60  Or.  410,  420  (119 
Pac.  731).  A  court  of  equity  will  not  aid  one  who 
takes  the  water  witholit  right  in  the  first  instance, 
unless  his  possession  has  been  continued  adversely 
long  enough  to  give  him  title  by  prescription. 

5.  We  conclude  that  the  allegations  of  the  com- 
plaint are  sufficient  aa  against  general  demurrer  to 
allow  the  plaintiff  to  prove  an  appropriation  of  the 
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water  as  against  the  general  issue.  Neither  is  the 
new  matter  in  the  reply  a  departure  from  the  com- 
plaint. In  support  of  his  allegation  of  appropriation, 
the  plaintiff  can  show  either  that  he  entered  upon  un- 
occupied government  land  and  found  the  water  subject 
to  appropriation  under  the  Desert  Land  Act,  and 
from  that  point  diverted  it  to  his  own  premises,  in 
which  instance  he  would  be  relying  upon  the  promise 
given  by  the  then  riparian  owner,  the  government 
of  the  United  States,  expressed  in  that  legislation ; 
or  he  could  also  show  that  by  the  permission  of  a 
private  riparian  owner  he  had  a  similar  license  to 
appropriate,  the  water;  or,  finally,  he  could  show 
that,  although  the  owner  of  the  bank  washed  by  the 
public  waters  had  not  given  his  consent  to  divert  the 
stream,  yet  he  had  gone  upon  that  land  and  had 
taken  out  the  water  and  maintained  his  adverse  pos- 
session thereof  for  the  prescriptive  period.  All  this 
under  the  best  considered  authorities  can  be  shown 
under  the  general  allegation  of  appropriation  and 
application  to  a  specified  useful  purpose.  In  the 
light  of  this  rule  the  new  matter  in  the  reply  alleging 
adverse  possession  merely  restates  in  detail  what 
could  be  proved  under  the  complaint  as  already 
framed.  In  other  words,  it  is  not  a  divergence  from, 
but  rather  a  strengthening  of  the  complaint,  and 
hen^e  is  not  amenable  to  demurrer  on  the  ground 
of  departure:  Moores  v.  Clackamas  County,  40  Or. 
536  (67  Pac.  662);  Goodwin  v.  Tuttle,  70  Or.  424 
(141  Pac.  1120) ;  Mascall  v.  Murray,  76  Or.  637  (149 
Pac.  517,  521). 

6.  A  careful  reading  of  the  testimony  in  the  record, 
considered  with  the  exhibits  oflfered  in  evidence,  con- 
vinces us  that  for  more  than  twenty  years  continu- 
ously next  prior  to  the  commencement  of  the  8uit| 
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the  plaintiff  diverted  and  applied  to  his  lands  speci- 
fied in  the  complaint  all  the  water  of  the  stream  at 
the  point  where  it  enters  the  south  boundary  of  his 
land,  all  without  interruption  and  adversely  to  all 
other  claimants  until  the  act  complained  of,  the  di- 
version of  the  water  by  the  defendants,  occurring  in 
1916  and  1917.  The  uncontradicted  testimony  of  a 
witness  for  the  plaintiff  shows  the  amount  of  the 
water  diverted  to  be  12%  miner's  inches,  and  the 
testimony  abundantly  shows  that  it  has  been  applied 
upon  15  to  18  acres  of  plaintiff's  land  on  the  west 
side  of  the  stream  and  50  acres  on  the  east  side,  be- 
sides being  used  to  water  domestic  animals  and  for 
household  purposes  on  the  west  side.  Thus  are  met 
all  the  requisites  of  appropriation.  The  water  was 
reserved  from  the  lAnd  in  a  measure  by  the  Desert 
Land  Act  and  made  subject  to  appropriation.  The 
holders  of  all  of  the  realty  mentioned  in  the  plead- 
ings took  with  notice  of  that  act.  The  plaintiff  has 
gained  access  to  that  public  water.  He  has  at  least 
shown  that  he  has  maintained  his  actual  diversion 
of  the  water  for  the  useful  purpose  of  irrigation  for 
more  than  the  prescriptive  period,  adversely  to  all 
others,  and  hence  has  proved  the  allegations  of  his 
coihplaint.  On  the  other  hand,  the  showing  is  ample 
that  by  reason  of  affluent  springs  below  the  point 
of  the  plaintiff's  diversion,  coupled  with  the  run-off 
of  upstream  irrigation,  the  land  of  the  defendant 
Magill  lying  downstream  from  that  of  the  plaintiff 
has  an  abundance  of  water.  As  to  Magill 's  holdings 
south  and  above  the  plaintiff's  premises,  the  griev- 
ance complained  of  consisted  of  an  attempt  to  apply 
water  to  land  hitherto  unbroken,  and  hence  subordi- 
nate to  the  plaintiff's  appropriation. 
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As  usual  in  such  cases,  the  witnesses  are  not  all 
agreed,  but  the  decision  of  the  learned  judge  sitting 
in  the  original  trial,  who  heard  them,  saw  them  and 
observed  their  demeanor  on  the  witness-stand,  is 
entitled  to  our  consideration.  Under  all  these  cir- 
cumstances of  pleading  and  evidence,  we  think  the 
decree  of  the  Circuit  Court  should  be  aflSrmed. 

Affibmbd. 


Denied  June  29,  1920. 

PExrnoN  FOB  Beheabino. 

(190  Pac.   726.) 

On  petition  for  rehearing.    Denied. 

Mr.  D.  W.  Sheehan,  for  the  petition. 

Mr.  A.  8.  Cooley,  contra. 

BENSON,  J.-^The  defendant  has  presented  a  peti- 
tion for  rehearing  in  this  case,  wherein  it  is  very 
earnestly  contended  that  the  conclusions  reached  in 
the  original  opinion  herein  are  not  justified  by  the 
evidence.  We  have  therefore  made  a  careful  review 
of  the  record,  and  the  result  is  that  our  former  opin- 
ion is  confirmed  thereby.  It  is  true  that  many  years 
ago  there  was  some  sort  of  an  agreement  between 
the  plaintiflf  and  defendant's  predecessor  in  interest 
whereby  arbitrators  made  a  division  of  the  waters 
of  the  stream,  but  defendant's  predecessor  found  that 
the  water  so  allotted  to  him  was  so  inadequate  as  to 
be  valueless,  and  was  abandoned  more  than  ten  years 
prior  to  the  commencement  of  this  suit.  The  peti- 
tion for  rehearing  is  therefore  denied. 

Affirmed.     Reiieabing  Denied, 
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Argued  April  22,  affirmed  June  1,  rehearing  denied  June  29,   1920. 

TILLAMOOK  COUNTY  v.  JOHNSON. 

(190  Pac.  159.) 

Eminent  Domalsk— Owner  Entitled  to  Damages  for  Constmcting  and 
Maintaining  Fences  Made  Necessary. 

1.  Where  by  condemning  a  road  lande  were  divided,  so  that  it 
was  necessary  for  the  owner  to  fence  both  sides^  he  is  entitled  to 
damages  not  only  for  the  expense  of  constructing  the  fence  but  for 
maintaining  the  same. 

Eminent    Domain— In    Condemnation    Proceeding    Defendant    most 
Specify  the  Damages  Which  He  Seeks  to  Prove. 

2.  In  proceeding  to  condemn  land  for  public  road,  defendants 
should  specify  in  Qieir  answer  the  damages  which  will  result,  and 
evidence  of  damage  not  so  specified  is  inadmissible. 

Eminent  Domain— Instruction  limiting  Damages  to  That  Specified 
in  the  Answer  Held  Harmless. 

3.  In  eminent  domain  proceedings,  instruction  which  limited 
the  damages  to  that  specified  in  the  answer  was  harmless,  though 
erroneous;  evidence  of  damages  not  specified  having  been  received. 

Appeal  and  Error— Opinion  Eridence  as  to  Valna  ef  Attorney's  Ser- 
Tices  not  Binding. 

4.  In  reviewing  an  award  of  attorney's  fees,  opinion  evidence 
as  to  the  value  of  attorney's  services  is  not  binding  on  the  appel- 
late   court. 

From  Tillamook:  George  E.  Bagley^  Judge. 

Department  2. 

The  plaintiff,  a  municipal  corporation,  seeks  to 
condemn  a  strip  of  land  60  feet  in  width,  Ijdng  30 
feet  on  each  side  of  the  center  line  of  the  coast  high- 
way survey,  through  the  land  of  the  defendants 
Frank  and  Marie  Johnson  in  Tillamook  County,  Ore- 
gon. The  County  Court  of  that  county  duly  adopted 
a  resolution  declaring  it  necessary  to  acquire  the 
strip  for  road  purposes.  The  complaint  states  that 
the  County  Court  has  been  unable  to  agree  with  the 
defendants  upon  the  price,  and  that  the  damages  to 
said  defendants  for  the  taking  thereof  do  not  exceed 
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$700.  The  state  land  board  held  a  mortgage  on  the 
property  involved,  and  for  such  reason  its  officers 
were  made  defendants. 

The  answer  of  the  Johnsons  admits  the  material 
allegations  of  the  complaint  except  as  to  the  amount 
of  damages,  and  as  a  further  and  separate  defense 
alleges  their  ownership  of  the  land,  possession  of 
which  the  plaintijff  had  taken  and  held  by  force  and 
arms,  and  declares  that  the  land  so  taken,  including 
the  timber  thereon,  has  a  value  of  $950.  This  plead- 
ing further  alleges: 

''That  the  said  strip  of  land  seized  and  held  by 
the  plaintiff  so  divides  and  severs  the  lands  of  the 
defendants,  contiguous  and  adjacent  thereto,  encum- 
bers the  said  lands  with  additional  burdens,  casts 
thereon  timber  debris  and  waste  taken  from  the  strip 
aforesaid  and  thrown  upon  said  contiguous  and  ad- 
jacent lands;  that  the  last  mentioned  are  depreciated 
in  value  by  reason  of  the  plaintiff's  said  acts  in  the 
sum  of  seven  hundred  and  fifty  ($750.00)  dollars. 

''That  in  order  that  the  defendants  shall  at  all 
times  have  the  use  and  enjoyment  of  the  said  land 
contiguous  and  adjacent  to  the  said  strip  of  land 
seized  by  the  plaintiff,  it  will  be  necessary  for  the 
defendants  to  build  two  fences  along  each  side  of  the 
strip  of  land  taken  and  seized  as  aforesaid  by  the 
plaintiff,  at  an  expense  of  not  less  than  four  hundred 
and  fifty  ($450.00)  dollars. 

"That  it  will  also  be  necessary  for  the  defendants 
to  maintain  gates  and  passage  ways  from  one  por- 
tion to  the  other  of  said  adjacent  and  contiguous  lane 
to  the  defendants'  further  damage  in  the  sum  of  five 
hundred  dollars. 

"That  five  hundred  ($500.00)  dollars  is  a  reason- 
able attorney 's  fee  for  defending  this  action. ' ' 

The  answer  concludes  with  a  prayer  for  judgment 
for  $2,650,  together  with  $500  as  attorney's  fee,  and 
costs. 


June,  1920.]     Tillamook  County  v.  Johnson.  625 

The  reply  admits  the  ownership  of  the  premises 
as  alleged,  but  **  denies  each  and  every  other  allega- 
tion" of  the  answer. 

A  trial  was  had,  and  the  jury,  after  viewing  the 
premises,  returned  a  verdict  to  the  effect  **tbat  the 
defendants,  Johnson,  are  entitled  to  damages  herein 
in  the  sum  of  $775,  the  cash  market  value"  of  the 
land  actually  taken,  and  to  the  further  sum  of  $150 
as  reasonable  attorney's  fee,  but  that  they  should  not 
recover  on  account  of  any  other  damage.  Thereupon 
judgment  was  entered  that — 

**UpGto  the  payment  of  such  damages  and  attor- 
ney's fee  the  land  should  be  condenmed  and  appro- 
priated by  the  plaintiff  for  a  county  road." 

The  Johnsons  appealed,  claiming  that  the  trial 
court  erred  in  charging  the  jury  in  effect  that  the 
maintenance  of  fences  to  '  be  constructed  by  them 
along  the  boundary  line  of  the  road  through  their 
premises  wag  not  an  element  of  damage  to  be  con- 
sidered by  the  jury,  and  in  refusing  to  give  defend- 
ants' requested  instruction  No.  5.  They  also  insist 
that  there  is  no  evidence  upon  which  a  jury  could 
make  a  finding  of  less  than  $300  as  attorney's  fee. 

Apfibmed.. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Johnson  <&  Bcmdley,  with  an  oral  argument 
by  Mr.  Thomas  B.  Handley. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  T.  H.  Goyne,  District  Attorney,  and 
Mr.  Webster  Holmes. 

JOHNS,  J. — 1.  It  appears  from  the  bill  of  excep- 
tions that  the  length  of  the  strip  of  land  sought  to 
be  condemned  is  2,581  feet;  that  it  would  divide  the 
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lands  of  the  appellants;  that  it  would  be  necessary  to 
fence  each  side  of  the  strip,  and  that  the  cost  of  con- 
structing the  fences  and  gates  would  be  fipproxi- 
mately  $400.  After  such  evidence  had  been  offered, 
Elmer  Hall,  as  a  witness  for  the  defendants,  testified 
over  the  objection  of  the  plaintiff  that  when  the 
fences  were  constructed  the  yearly  cost  of  maintain- 
ing them  would  be  about  $50.  In  the  first  portion  of 
its  charge,  the  court  instructed  the  jury  that — 

In  arriving  at  the  amount  of  appellant  ^s  damages, 
it  might 

**  consider  the  necessity  of  the  improvements  and  ex- 
penditure of  money  and  labor  which  the  defendants 
will  be  required  or  compelled  to  make  on  account  of 
the  appropriation  or  construction  of  the  highway  in 
order  to  enjoy  reasonably  such  lands  to  the  same  ex- 
j;ent  as  before  the  appropriation,  such  as  the  building 
and  maintaining  of  fences  and  gates,  the  reopening 
or  restoring  of  the  passageways  upon  the  land  in 
going  to  and  from  one  part  to  another, ' ' 

Thereafter,  upon  the  question  of  resulting  dam- 
ages, the  court  told  the  jury  that  the  defendants 
would  be  entitled  to  recover  ^*the  reasonable  cost  of 
the  construction  of  a  reasonable  fence  on  each  side 
(k  the  right  of  way,  as  part  of  the  damages.  *' 

When  the  court  had  given  its  charge  and  before  the 
jury  had  retired,  the  following  dialogue  occurred  be- 
tween the  court  and  counsel  for  the  appellants: 

*' Counsel. — The  court  instructed  the  jury  that  they 
are  entitled  to  consider  the  cost  of  the  construction 
of  the  fence,  but  there  was  nothing  said  about  the 
maintenance  of  the  fence  after  it  was  constructed. 

^^  Court. — I  do  not  think  the  maintenance  of  the 
fence  would  be  an  element  of  damages.  I  think  the 
cost  of  construction  is  an  element  of  damages,  but 
not  the  maintenance. 

'* Counsel. — We  except  to  the  court's  refusal  to  in- 
struct the  jury  that  the  cost  of  maintenance  of  the 
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fence,  after  construction  along  the  right  of  way, 
would  be  an  element  of  damages  in  the  case.  And  to 
the  instruction  of  the  court  that  it  would  not  be  an 
element  of  damages.^* 

The  first  portion  of  the  charge  was  correct.  Lewis 
on  Eminent  Domain,  Volume  2,  Section  498,  says: 

^' Where,  by  taking  a  part  of  a  tract,  additional 
fencing  will  be  rendered  necessary  in  order  to  the 
reasonable  use  and  enjoyment  of  the  remainder,  as 
it  probably  will  be  used  in  the  future,  and  the  bur- 
den of  constructing  such  additional  fence  is  cast 
upon  the  owner  of  the  land ;  then  the  burden  of  con- 
structing and  maintaining  such  fence  in  so  far  as  it 
depreciates  the  value  of  the  land,  is  a  proper  element 
to  be  considered  in  estimating  the  damages.  *  *  It 
is  a  question  of  damage  to  the  land,  as  land.  If,  in 
view  of  the  probable  future  use  of  the  land,  addi- 
tional fencing  will  be  necessary,  of  which  the  jury  or 
commissioners  are  to  judge,  and  the  owner  must  com 
struct  the  fence  if  he  has  it,  then  the  land  is  depre- 
ciated in  proportion  to  the  expense  of  constructing 
and  maintaining  such  fencing.  Nothing  can  be  al- 
lowed for  fence,  as  fence.  The  allowance  should  be 
for  the  depreciation  of  the  land  in  consequence  of  the 
burden  thus  cast  upon  it." 

The  effect  of  the  second  instruction  and  the  sub- 
sequent proceedings  between  court  and  counsel  was 
to  nullify  the  first  imstruction  and  take  from  the  jury 
consideration  of  the  cost  of  maintaining  the  fences. 
Under  proper  pleadings,  this  would  have  been  rever- 
sible error. 

.  2, 3.  It  devolved  upon  the  appellants  to  make  proper 
allegations  in  their  answer  as  to  how  and  why  they 
would  suffer  damages,  and  to  prove  their  claim  by 
competent  testimony.  Although  in  a  part  of  their 
answer  above  quoted  they  allege  ''that,  in  order  that 
the  defendants  shall  at  all  times  have  the  use  ai)d 
enjoyment  of  the  said  lands  contiguous  and  adjacent 
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to  the  ^aid  strip,"  it  will  be  necessary  for  them  to 
build  fences  along  each  side  of  the  strip  at  an  ex- 
pense of  not  less  than  $450;  it  will  be  noted  that 
there  is  no  allegation  concerning  the  cost  of  main- 
taining such  fences.  Testimony  regarding  this  cost 
was  received  over  the  plaintiff's  objection,  which, 
under  the  pleadings,  should  have  been  sustained. 
Hence,  although  instructions  upon  that  point  were 
erroneous,  as  a  matter  of  law,  they  w«re  not  preju- 
dicial. 

4.  The  appellants  contend  that  there  was  no  testi- 
mony which  would  sustain  a  verdict  for  any  less 
amount  than  $300  as  attorney's  fee.  In  Wright  v. 
Conservative  Inv.  Co.,  49  Or.  177  (89  Pac.  387),  this 
court  held  that  the  amount  of  an  attorney 's  fee  is  not 
within  the  discretion  of  the.  court,  but  should  be  de- 
termined from  the  evidence;  and  that  where  the  only 
testimony  fixed  $50  as  a  reasonable  fee,  a  finding  of 
$30  was  not  supported.  That  principle  was  modified 
and  in  legal  effect  overruled  by  the  opinion  in  Loch- 
hart  V.  Ferrey,  59  Or.  179  (115  Pac.  431),  which  held 
that  on  appeal  this  court  is  not  bound  by  opinion  evi- 
dence as  to  the  amount  of  attorney's  fee  to  be  al- 
lowed on  a  contract.  Here,  the  only  evidence  on  the 
subject  before  this  court  is  the  testimony  of  attorney 
Mannix,  incorporated  in  the  bill  of  exceptions,  based 
upon  which  the  jury  found  that  $150  was  a  reason- 
able fee.  After  a  careful  reading  of  the  record,  we 
cannot  say  as  a  matter  of  law  that  there  is  no  evi- 
dence to  support  that  finding. 

.The  judgment  is  affirmed. 

Affirmed.    Beheabing  Denied. 

McBridb,    C.    J.,    and   Bean    and    Bennett,    JJ., 

concur. 


June,  1920.]  Russell  v.  Smith.  '  629 


Motion  to  dismiBs  appeal  allowed  June  29^  1920. 

BUSSELL  V.  SMITH. 

(190  Pac.  715.) 

Appeal    and   Ezror— TraoBCZlpt    not   Fll«d    Within    Tlilrtsr    Days— 
Effect. 

1.  Where  an  appeal  was  perfected  April  16,  1920,  and  no  order 
extending  the  time  for  filing  the  transcript  appeared  of  record,  the 
appeal  will,  under  Section  554,  L.  O.  L.,  as  amended  by  Gen.  Laws 
of  1913,  page  618,  requiring  the  transcript  to  be  file/d  in  thirty  days, 
be  dismissed,  under  subdivision  2,  if  the  transcript  is  not  filed 
within  the  required  time. 

Appeal  and  Error— DismlBsal  of  Appeal— Judgment  Against  dnra- 
tlea 

2.  Where  an  appeal  was  dtamissed,  under  Section  554,  subdivi- 
sion 2,  L.  O.  L.,  as /emended  by  Gen..  Laws  of  1913,  page  618,  for 
failure  of  appellant  to  file  a  transcript  within  thirty  days,  judg- 
ment will,  under  subdivision  3,  be  enforced  against  the  appellant 
and  his  sureties. 

From  Crook:  T.  E.  J.  Dupfbt,  Judge. 

In  Banc. 

On  motion  of  respondent  to  dismiss  appeal. 

Appeal  Dismissed. 

Mr.  M.  R.  EUiott,  for  the  motion.       t 

Mr.  M.  E.  Brink  and  Mr.  Jay  H.  Upton,  contra. 

McBRIDE,  C.  J. — This  is  a  motion  to  disnfiiss  an 
appeal. 

The  defendant  received  a  judgment  in  the  court 
for  costs  and  disbursements,  from  which  judgment 
plaintiff  appealed. 

1.  The  judgment  was  rendered  on  February  17, 
1920,  and  the  notice  of  appeal  and  undertaking  were 
served  on  defendant  on  April  10,  1920.  The  appeal 
was  therefore  perfected  on  April  16,  1920.  No  order 
extending  the  time  to  file  a  transcript  on  appeal  ap- 
pears of  record.     Section  554,  L.  0.  L.,  as  amended 
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by  Chapter  320,  Gen.  Laws  of  1913,  requires  that  the 
appellant  shall  file  a  transcript  on  appeal  within 
thirty  days  after  the  appeal  has  been  perfected.  The 
transcript  was  therefore  due  here  at  the  latest  on 
the  seventeenth  day  of  May,  1920,  but  no  transcript 
has  been  filed.  Defendant  moves  to  dismiss  the  ap- 
peal. 

2.  Subdivision  2  of  Section  554,  L.  0.  L.,  as  amended 
by  Chapter  320,  Law^  1913,  provides  that  if  the  tran- 
script is  not  filed  within  the  time  provided,  or  within 
any  extension  of  such  time,  the  appeal  shall  be  dis- 
missed. Subdivision  3  provides  that  upon  such  dis- 
missal the  judgment  may  be  enforced  by  the  appellate 
court  against  the  appellant  and  his  sureties. 

The  appeal  will  therefore  be  dismissed  and  the 
judgment  aflfirmed,  both  against  the  appellant  and  his 
sureties,  with  defendant's  costs  and  disbursements 
in  this  proceeding.  Appeal  Dismissed. 


Submitted  on  brief  June  8,  reversed  end  deeree  rendered  June  29, 

STEELE  V.  STEELE.* 

(190  Pac.   716.) 

DiTorce — ^ETldence— Sufflcient  to  Show  Personal  Indlgnitiea. 

1.  Where  defendant  had  frequently  stated  with  profanity  that  be 
did  not  care  for  plaintiff  and  had  refused  to  permit  her  to  return 
home  after  she  went  to  take  care  of  his  sick  mother,  the  charge 
of  personal  indignities  rendering  life  burdensome,  which  is  ground 
for  divorce  under  Section  507,  L.  O.  L.,  was  sustained. 


*0n  indignities  rendering  condition  intolerable  or  life  burden- 
some as  grounds  for  divorce,  see  notes  in  18  L.  B.  A.  (N.  8.)  30; 
34  I..  E.  A.    (N.  8.)    360. 

On  liability  of  father  for  support  of  children  as  affected  by  de- 
cree awarding  custody  to  mother,  see  note  in  2  Ifc  B.  A.  (N.  8.) 
851. 
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Divorce — Qrounds — ^Personal    Violence    Unnecessary    to    Oonstitute 
.  'Tersonal  Indignities." 

2.  To  constitute  personal  indignities  which  are  a  ground  for 
divorce  under  Section  507,  !».  O.  L.,  it  is  not  necessary  that  there 
be  actual  personal  violence  or  attempt  at  personal  violence. 

[On  necessity  of  personal  violence  to  constitute  cruelty  war- 
ranting divorce,  see  note  in  9  Ann.  Ofts.  1090.  On  habits  or 
conduct  of  spouse  as  cruelty  warranting  divorce,  see  note  in  Ann. 
Gas.  1918B,  480.] 

DiToroe— Custody  of  Children — Defendant  Earning  $50  per  Month 
Bequired  to  Pay  $15  per  Montli  for  Support  of  Daughter. 

3.  Where  plaintiff  had  been  awarded  a  divorce  with  custody  of 
her  14-year  old  daughter,  but  it  appeared  that  defendant  had*  no 
property  except  his  earnings,  and  that  he  was  in  poor  health  and 
capable  of  earning  only  about  $50  per  month,  he  will  be  required 
to  pay  $15  per  month  for  thov  support  of  the  daughter. 

From  Marion:  Geobgb  G.  Bingham,  Judge. 

In  Banc 

This  MS  a  suit  for  divorce  by  Belle  Steele  against 
D.  D.  Steele.  From  a  decree  for  defendant,  the 
plaintiff  appeals.    Beversed  and  Decree  Rendered. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Mr.  M.  E.  Pogue. 

For  respondent  there  was  a  brief  prepared  and 
submitted  by  Messrs.  Smith  <&  Shields. 

BENNETT,  J.— This  is  a  suit  for  divorce  brought 
by  Mrs.  Steele,  the  plaintiff.  The  plaintiff  and  de- 
fendant had  been  once  married  and  divorced,  but  be- 
came  reconciled  and  remarried, — largely  on  account 
of  their  daughter,  apparently,  who  is  now  about  four- 
teen years  of  age. 

The  suit  is  brought  on  the  ground  of  cruel  and  in- 
human treatment  and  personal  indignities  rendering 
life  burdensome. 
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The  plaintiff  testified: 

'*He  wasn't  kind  and  he  told  me  repeatedly  he 
didn't  care  for  me.  The  words  he  used,  ^He  didn't 
give  a  damn  for  me,'  and  it  was  only  because  of  our 
daughter  that  he  lived  with  me  *  *  When  I  went 
after  my  trunks  he^told  me  he  didn't  give  a  damn  for 
me;  that  he  had  ceased  to  love  me. 

**Q.  Now,  there  is  a  statement  here  that  sometime 
in  1918  you  asked  him  for  money  for  treatment  by  a 
physician.  State  to  the  court  what  was  said  at  that 
time. 

**A.  Well,  my  health  was  very  poor  at  that  time, 
and  I  asked  him  for  money  to  come  to  town.  I  was 
taking  treatments,  and  he  wouldn't  give  me  any, 
and  I  made  the  remark,  *  Donald,  if  you  don't  give 
me  money,  how  do  you  expect  me  to  get  it!'  And 
he  said,  *  I  don 't  give  a  damn  how  you  get  it  or  where 
you  get  it.'  " 

■ 

Finally  the  plaintijff  went  to  Salem  to  take  care  of 
the  defendant's  mother,  v^o  was  very  old  and  very 
sick,  and  who  was  living  at  the  home  of  defendant's 
sister  in  Salem.  After  being  at  Salem  for  the  pur- 
pose of  taking  care  of  his  mother,  for  a  week  or  two, 
she  went  back  to  Turner,  where  she  and  her  husband 
lived,  to  attend  the  graduating  exercises  of  her 
daughter.  He  didn't  want  her  to  return  to  Salem, 
and  when  she  explained  that  there  was  no  one  else  to 
help  his  sister  take  care  of  their  mother,  and  that 
they  had  arranged  to  go  back,  he  told  her  if  she  went 
to  Salem  to  stay  and  never  come  back  to  his  home 
again,  and  he  has  never  since  consented  to  her  re- 
turning home. 

All  of  this  is  corroborated  by  the  daughter  and  by 
defendant's  sister,  who  testified — and  the  defendant 
himself  admits — that  he  ordered  her  to  stay  away  if 
she  went  to  Salem  to  take  care  of  his  mother,  and 
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that  he  has  never  since  been  willing  for  her  to  come 
back.  And  defendant's  own  sister  testified  that  at 
different  times  she  had  heard  him  say  in  the  pres- 
ence of  the  plaintiff  that  *'he  didn't  care  for  her, 
that  he  had  ceased  to  love  her,  and  that  he  would 
never  live  with  her  again." 

The  defendant  makes  no  defense  except  as  to  the 
matter  of  support  for  the  daughter,  but  the  district 
attorney  appears  on  behalf  of  the  state  and  contests 
the  divorce. 

There  is  no  evidence  or  claim  that  plaintiff  has 
ever  misconducted  herself  in  any  way  or  been  guilty 
of  any  kind  of  unlawful  conduct. 

1.  We  think  the  evidence  is  suflScient  to  sustain 
the  charge  of  personal  indignities.  Sfection  507, 
L.  0.  L.,  provides  that  the  marriage  contract  may  be 
dissolved  for  ''cruel  and  inhuman  treatment  or  per- 
sonal indignities  rendering  life  burdensome." 

We  do  not  see  how  it  could  be  otherwise  than  to 
make  a  woman's  life  burdensome,  to  live  with  a  hus- 
band who  had  ceased  to  care  for  her,  and  who  did  not 
want  to  live  with  her  and  was  frequently  telling  her 
so  in  such  a  coarse  and  brutal  way,  and  that  he  did 
not  ''care  a  damn  for  her."  We  think  no  good  pur- 
pose could  be  served  by  compelling  a  woman  to  live 
with  a  man  under  such  circumstances. 

2.  It  was  supposed  at  one  time  that  actual  personal 
violence,  or  attempt  at  personal  violence,  was  neces- 
sary to  constitute  cruel  and  inhuman  treatment  or 
personal  indignities;  but  it  is  now  well  settled  that 
that  is  no  longer  the  law,  if  it  ever  was. 

Section  88,  19  C.  J.,  states  the  law  thus : 

"It  was  formerly  thdught  that  actual  bodily  harm, 
or  apprehension  thereof,  must  be  shown  to  authorize 
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granting  a  divorce  on  the  ground  of  cruelty,  and  this 
doctrine  seems  still  to  prevail  in  a  few  jurisdictions; 
but  this  view  has  been  generally  repudiated,  and  the 
modern  doctrine  is  that  any  unwarranted  conduct  by 
either  spouse  which  causes  the  other  mental  suffering 
of  sufficient  degree  constitutes  such  cruelty  as  will 
authorize  a  divorce.*' 

There  are  no  two  cases  exactly  alike,  but  we  think 
this  case  is  well  within  the  principles  announced  by 
this  court  in  Lisenby  v.  Lisenby,  89  Or,  273  (173 
Pac.  888),  and  Railshack  v.  RaUshack,  92  Or.  623  (182 
Pac.  131).  We  think  the  plaintiff  is  entitled  to  her 
decree  of  divorce  and  for  the  custody  of  the  daughter. 

3.  As  to  the  allowance  for  the  support  of  the 
daughter  there  is  some  difficulty.  The  parties  seem 
fo  be  working  people  and  are  poor.  Neither  of  them 
have  anything  except  their  earnings.  The  defendant 
is  engaged  in  the  butcher  business,  apparently  in  a 
small  way,  in  Turner,  and  his  only  revenue  is  from 
that  business.  His  testimony  in  relation  to  the  mat- 
ter is  undisputed,  and  he  claims  his  receipts  from  the 
business  over  and  above  the  expenses,  are  about  $50 
per  month.  As  we  have  said,  these  people  are  work- 
ing people,  and  the  daughter  has  now  reached  the  age 
where  she  can  help  some  in  her  own  support. 

The  defendant,  according  to  his  testimony  which  is 
also  undisputed,  has  lately  been  sick  and  partly  par- 
alyzed for  a  period  of  three  or  four  months,  and  he 
has  never  entirely  recovered  his  health,  and  is  not 
able  to  do  hard  work.  We  think  under  the  circum- 
stances he  should  contribute  $15  a  month  toward  the 
support  of  the  daughter  during  her  minority  if  she 
shall  continue  to  remain  dependent  upon  her  mother 
and  to  live  with  her  during  that  time.  This  is  a 
meager  sum,  it  is  true,  but  under  the  circumstances 
it  seems  all  the  father  will  be  able  to  contribute  after 
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he  takes  care  of  liis  own  living  and  necessary  per- 
sonal expenses. 
The  decree  will  be  so  framed. 

Bevebsed.    Dsceeb  Bendebbd. 


Argaed  Maj  26,  modified  June  29,  1920, 

MAETIN  V.  GAULD  CO.* 

(190  Pac.  717.) 

Mastor    and    Serraat— Evidence — Oontract-— Ayoldance    of    WrLttoa 
Beaigiiatioii — ^Pleading---Coiife88lon  and  Avoidancew 

1.  In  an  employee's  action  for  wrongful  discharge,  prior  to 
termination  of  contract,  evidence  that  employee's  written  resigna- 
tion and  acceptance  was  at  request  of  the  employer  and  merely 
for  purpose  of  appearances,  was  inadmissible,  in  absence  of  a  plea 
in  confession  and  avoidance. 

Master   and    Servant — ^Resignation — Cannot   Becoyer   for   wrongful 
Discharge — Contract. 

2.  An  employee,  tendering  his  written  resignation,  which  is  ac- 
cepted by  the  employer,  cannot  recover  for  wrongful  discharge 
prix)r  to  termination  of  contract,  though  the  resignation  was  at 
the  employer's  request  and  was  made  merely  for  the  sake  of  ap- 
pearances. 

Master  and  Servant — Action— Variance. 

3.  In  an  action  for  wrongful  discharge,  variance  between  allega- 
tion that  plaintiff  was  employed  at  a  fixed  salary  per  month  and 
10  per  cent  profit  during  the  year,  after  deduction  of  an  amount 
equal  to  10  per  cent  of  the  capital  stock,  and  proof  that  he  was 
employed  at  such  a  salary,  and  that  it  was  subsequently  agreed 
that  he  was  to  receive  the  10  per  cent  of  the  profits,  held  not  fatal, 
under  Section  97,  L.  O.  L. 

Master  and  Servant — "Profits" — Construction — Question  for  Conrt. 

4.  In  employee's  action  for  wrongful  discharge  in  violation  of 
contract  entitling  him  to  certain  per  cent  of  profits,  where  there 
was  no  understanding  between  the  parties  as  to  what  should  con- 
stitute profits,  the  interpretation  of  the  contract  with  respect  to 
the  meaning  of  the  term  "profits"  held   for  the  court. 

*0n  right  to  service  reward  or  bonus,  of  servant  discharged 
without  cause  before  stipulated  term  of  service^  see  note  in  44 
!«,  B.  A.    (N.  S.)    1214.  Bepobteb. 
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Appeal  and  Error — Judgment — Oood  aa  One   Oauae  of  Action  not 
Beversed. — Verdlcti 

5.  In  action  on  two  county,  appellate  court,  in  holding  judg- 
ment correct  as  to  first  cause  of  action  and  incorrect  aa  to  other 
cause  of  action,  will  not  reverse  judgment,  though  verdict  of 
jury  was  for  a  single  sum,  where  the  amount  to  which  plain tift  was 
entitled  under  the  first  cause  of  action  could  be  ascertained  from 
the  record,  and  the  appellate  court  in  such  case  will  affirm  judg- 
ment as  to  first  cause  of  action  and  reverse  it  aa  to  second  cause 
of  action. 

From  Multnomah:  Oeobob  W.  Staplbton,  Judge. 

Department  !• 

This  is  an  action  wherein  plaintiff  seeks  to  recover 
damages  for  breach  of  a  contract  of  employment. 
The  complaint  sets  up  two  causes  of  action.  In  the 
first  it  is  alleged  that  in  February,  1916,  defendant 
employed  plaintiff  as  its  manager  and  agreed  to  pay 
him  $250  per  month,  and  in  addition  thereto  10  per 
centum  of  the  profits  made  by  defendant  during  the 
year  1916,  after  deducting  from  such  profits  10  per 
centum  of  the  capital  stock  of  defendant.  It  is  al- 
leged ^that  plaintiff  fully  performed  his  obligations 
under  the  agreement;  that  the  business  during  that 
year  earned  a  profit  of  $42,000,  and  that  after  de- 
ducting 10  per  centum  of  the  capital  stock,  $15,000, 
there  remained  a  profit  of  $27,000,  of  which  plaintiff 
is  entitled  to  10  per  cent,  or  $2,700;  that  the  fixed 
salary  of  $250  per  month  has  been  paid,  but  that  de- 
fendant refuses  to  pay  the  agreed  share  of  the 
profits  to  plaintiff,  and  he  therefore  asks  judgment 
thereon  for  $2,700. 

The  second  cause  of  action  avers  that  in  February 
of  1917,  defendant  employed  plaintiff  as  its  manager, 
agreeing  to  pay  him  a  fixed  salary  of  $350  per  month, 
for  the  full  year,  and  in  addition  thereto  agreed  that, 
if  defendant's  stock  of  merchandise  should  be  re- 
duced to  a  value  not  exceeding  $170,000,  and  accounts 
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and  bills  receivable  reduced  to  and  maintained  at  a 
sum  not  exceeding  $120,000,  and  defendant's  indebt- 
edness to  the  bank  reduced  to  and  maintained  at  a 
sum  not  exceeding  $85,000,  then  and  in  that  event  de- 
fendant would  pay  to  plaintiff  as  additional  compen- 
sation 10  per  centum  of  the  profits  received  in  money 
during  said  term  of  employment.  It  is  then  alleged 
that  on  August  1,  1917,  defendant  wrongfully  dis- 
charged plaintiff,  without  cause,  thereby  preventing 
him  from  bringing  the  business  to  the  agreed  basis, 
and  earning  the  10  per  centum  of  profits  provided 
for  in  the  contract,  as  he  otherwise  would  have  done. 
For  this  cause  he  prays  for  damages  in  the  sum  of 
$5,000. 

Defendant's  answer  to  the  first  cause  of  action  is  a 
denial.  As  to  the  second  cause  of  action,  defendant 
alleges  that  on  August  1,  1917,  without  having  com- 
plied with  any  of  the  conditions  to  entitle  him  to 
compensation  under  the  profit  sharing  agreement,  he 
voluntarily  abandoned  the  employment  and  aban- 
doned all  efforts  to  comply  with  the  conditions  and 
earn  the  additional  compensation.  It  is  further  al- 
leged that  on  August  1,  1917,  defendant's  stock  of 
merchandise  amounted  to  $208,918.68,  its  bills  and 
accounts  receivable  amounted  to  $152,616.26,  and  its 
indebtedness  to  the  bank  amounted  to  $95,000.  It  is 
also  averred  that  his  salary  of  $350,  per  month  had 
been  paid  in  full  to  August  1. 

Plaintiff's  reply  consists  entirely  of  denials.  The 
cause  was  tried  to  a  jury,  resulting  in  a  verdict  and 
judgment  in  favQr  of  plaintiff  in  the  sum  of  $4,450, 
from  which  defendant  appeals. 

Affibmbd  in  Paet.    Reversed  in  Pabt. 
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For  appellant  there  was  a  brief  over ;  the  name  of 
Messrs.  Flegel,  Reynolds  &  Flegel,  with  an  oral  argu- 
ment by  Mr.  John  W.  Reynolds. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.* McUarkey,  Seabrook  <&  Dibble,  with  oral  argu- 
ments by  Mr.  E.  B.  Seabrook  and  Mr.  A.  M.  Dibble. 

BENSON,  J.— In  considering  this  case,  we  shall 
adopt  the  order  pursued  by  counsel,  and  in  the  first 
instance  direct  our  attention  to  the  second  cause  of 
action.  This  cause  must  stand  or  fall  upon  the  ques- 
tion as  to  whether  plaintiff  resigned  hi's  position  or 
was  wrongfully  discharged.  PlaintiflF  testifies  that  on 
the  evening  of  August  1,  Mr.  Flegel,  as  a  managing 
director  of  the  defendant  corporation,  said  to  him, 
**Well,  I  tell  you,  Martin,  Mr.  Alvord  and  I  have 
decided  that  we  should  change  the  management  of  the 
company,  you  had  better  retire. '^  To  which  the 
plaintiff^  replied,  '*  Air  right.''  And  that  thereafter 
some  discussion  occurred  looking  to  a  purchase,  by 
him,  of  the  business,  and  that  on  the  next  morning 
he  wrote  and  mailed  this  letter : 

''The  Gauld  Company, 
*' Comer  12th  and  Everett  St. 

''Portland,  Or.,  Aug.  2,  1917. 
"Mr.  A.  F.  Flegel, 

"Dear  Sir:  The  financial  consideration  is  too  heavy 
for  me  to  assume  at  this  time.  I  herewith  hand  you 
my  resignation  as  Manager  of  the  Company.  I  will 
be  pleased  to  have  you  so  regulate  matters  so  I  may 
get  away  as  soon  as  possible.  However  will  gladly 
stay  as  long  as  you  think  necessary  to  show  my  suc- 
cessor whatever  is  required. 

' '  Wishing  my  successor,  yourself  and  the  Company 
the  best  of  success,  I  am, 

"  Bespectf  uUy, 

"V.  F.  Martik." 
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In  reply  to  which  he  received  the  following : 

*'Flegel,  Beynolds  &  Flegel,  ' 

^*  Attorneys  at  Law, 
'VPortland,  Oregon,  Aug.  3,  1917. 
*'Mr.  V.  F.  Martin, 

'*c/o  The  Gauld  Company, 
^'69  N.  12th  St.,  City.— 
**My  dear  Martin:  I  have  your  letter  of  Aug.  2nd, 
with  the  information  that  the  financial  burden  was 
too  heavy  for  you  to  assume  in  connection  with  the 
purchase  of  the  Gauld  Company  business,  and  sin- 
cerely regret  your  inability  to  make  your  financial 
arrangements,  for  the  reason  that  I  was  determined 
to  give  you  every  preference,  both  in  regard  to  price 
and  to  terms,  but  I  was  seriously  afraid  that  the  in- 
vestment was,  as  you  have  found,  too  large. 

''The  board  of  directors  have  determined  to  accept 
your  resignation,  to  take  effect  immediately,  and  you 
are  hereby  authorized  to  draw  a  check  for  your 
August  salary,  and  turn  the  business  over  to  Mr. 
Creasey,  assistant  manager. 

''Yours  very  truly, 
*'BoAED  OF  Directors  of  The  Gaxtld  Company, 

"By  A.  F.  Flegel/^ 

Plaintiff  contends  that  this  correspondence  does 
not  state  the  actual  facts  at  all;  that  in  truth  he  was 
peremptorily  discharged,  and  that  the  foregoing  cor- 
respondence was  indulged  in  merely  "to  save  his 
face,^^  or,  as  he  explains, 

"I  thought  that  was  the  most  graceful  way.  I  was 
discharged,  and  I  thought  that  was  the  most  graceful 
way  out  of  it.  It  is  usual,  when  a  man  is  discharged, 
to  ask  for  his  resignation;  that  is  the  most  graceful 
way,  of  course.'* 

The  letter  of  resignation,  written  and  mailed  by 
the  plaintiff,  and  the  written  reply  of  defendant,  ac- 
cepting the  same,  taken  together,  constitute  a  con- 
tract, which,  upon  its  face,  is  valid  and  binding  upon 
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the  parties.  The  plaintiff  admits  the  execution  of 
these  writings,  which  are  perfectly  clear  and  free 
from  ambiguity,  but  insists  it  was  a  compukory 
resignation. 

1,  2.  In  other  words,  although  his  reply  contains  no 
plea  other  than  a  denial,  he  offers  evidence  which  ad- 
mits the  execution  of  a  written  contract  and  seeks  to 
avoid  its  legal  effect.  It  is  elementary  that,  in  the 
absence  of  a  proper  pleading,  such  evidence  in  avoid- 
ance cannot  be  considered.  But,  even  if  there  were 
a  proper  plea  in  confession  and  avoidance,  we  think 
the  evidence  submitted  totally  fails  to  establish  any 
ground,  for  escaping  the  legal  effect  of  the  written 
resignation  and  acceptance.  While  there  is  some 
conflict  in  the  authorities  upon  this  subject,  we  think 
the  better  reasoning  supports  the  conclusion  reached 
in  Wharton  v.  Christie,  53  N.  J.  Law,  607  (23  Atl. 
258),  and  Merrill  v.  Wakefield  Rattan  Co.,  1  App. 
Div.  118  (37  N.  Y.  Supp.  64).  The  motion  for  a 
judgment  of  nonsuit  should  have  been  allowed. 

3.  Regarding  the  first  cause  of  action,  defendant's 
first  contention  is  that  there  is  a  fatal  variance  be- 
tween the  contract  as  alleged  in  the  complaint  and 
that  proven.  The  complaint  avers  that  in  the  month 
of  February,  1916,  plaintiff  was  employed  as  man- 
ager of  defendant's  business,  at  a  fixed  salary  of 
$250  per  month,  and  was  to  receive,  at  the  end  of  the 
year,  ten  per  cent  of  the  profits  earned  during  the 
year,  after  deducting  therefrom  an  amount  equal  to 
ten  per  cent  of  the  capital  stock.  The  evidence  of 
the  plaintiff  is  to  the  effect  that  in  February  he  was 
employed  as  manager  at  a  salary  of  $250  per  month, 
and  that  in  March  it  was  agreed  that  he  should  have, 
in  addition  to  such  salary,  ten  per  cent  of  the  profits 
earned  during  the  year,  after  deducting  ten  per  cent 
of  the  capital  stock.    Upon  the  subject  of  variance 
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between  allegations  and  proofs,  Section  97,  L.  0.  L., 
says : 

**No  variance  between  the  allegation  in  a  pleading 
and  the  proof  shall  be  deemed  material,  unless  it 
have  actually  misled  the  adverse  party  to  his  preju- 
dice in  maintaining  his  action  or  defense  upon  the 
merits. ' ' 

In  the  present  case,  there  is  no  contention  upon 
the  part  of  the  defendant,  that  there  was  any  differ- 
ent agreement  as  to  profit  sharing,  and  a  difference 
of  a  few  days  in  time  between  making  the  original 
contract  and  the  subsequent  modification  cannot  have 
misled  defendant  in  making  its  defense,  which  was 
based  upon  the  contention  thai  there  was  uQver  any 
agreement  of  any  sort  upon  that  subject  during  that 
year. 

4.  It  is  next  urged  that  the  court  erred  in  refusing 
defendant's  request  for  the  following  instruction  to 
the  jury: 

**If  you  find  from  the  evidence  that  defendant  con- 
tracted with  plaintiff  to  pay  plaintiff,  in  addition  to 
his  salary,  ten  per  cent  of  the  profits  for  1916,  after 
deducting  ten  per  cent  on  the  capital  stock,  then  it  is 
for  you  to  determine  from  the  evidence  whether 
profits  were  made  in  the  year  1916,  and  if  so,  how 
much.  It  is  for  you  to  determine  whether  profits, 
within  the  meaning  of  such  contract,  included  an  in- 
crease in  the  aggregate  amount  or  value  of  merchan- 
dise and  the  amount  of  uncollected  bills,  or  whether, 
on  the  other  hand,  such  profits  comprised  only  gains 
realized  in  money,  and  available  for  distribution." 

The  vice  of  this  instruction  lies  in  the  fact  that  it 
leaves  the  question  of  what  constitutes  profits  to  be 
determined  by  the  jury.  There  is  no  evidence  in  the 
record  tending  to  show  that,  if  there  was  any  profit- 
sharing  agreement  for  the  year  1916,  there  was  any 
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understanding  between  the  parties  as  to  what  should 
be  the  meaning  of  the  term,  and  therefore  the  inter- 
pretation of  the  contract  was  exclusively  a  matter  for 
the  court.  Upon  this  subject  the  court  advised  the 
jury  as  follows: 

**0n  the  proposition  as  to  whether  or  not  profits 
were  earned  during  the  year,  the  court  will  instruct 
you  that  profits  in  the  ordinary  business  acceptation 
of  the  term,  means  the  earning  or  increased  value  of 
the  assets  of  the  business  over  and  above  the  cost 
price  of  the  goods  that  have  been  handled  durmg  the 
period,  plus  the  cost  and  expenses  of  operation  or 
overhead  charges,  as  it  is  called,  and  plus  the  cost 
of  handling  the  financial  operations  of  the  business. 
So  that,  if  in  that  connection  you  find  that  at  the 
expiration  of  the  period  covered  in  the  first  cause  of 
action,  that  there  was  disclosed  in  the  annual  state- 
ment or  annual  auditor ^s  report  that  there  was  an 
accumulation  or  addition  to  the  value  of  the  assets 
of  the  business  over  that  at  the  beginning  of  the 
year,  in  excess  of  ten  per  cent  of  the  capital  stock 
of  the  corporation,  then  I  instruct  you  that  that  addi- 
tional amount  will  be  in  the  ordinary  meaning  of  the 
term  profits,  whether  it  be  in  cash,  notes  and  ac- 
counts, or  merchandise,  or  any  other  assets  of  the 
corporation.  But  I  will  also  instruct  you  that  it 
must  be  something  beyond  the  mere  natural  advance 
in  the  price  of  the  goods  upon  the  shelves  caused  by 
a  changed  condition  in  the  market.  It  must  be  an 
accumulation  of  earnings,  an  addition  to  the  value  of 
the  assets  of  the  corporation,  over  and  above  the 
cost  of  the  goods  and  the  costs  and  expenses  of  the 
operations  of  the  business  during  the  period,  that 
comes  about  as  the  result  of  handling  the  operations 
of  the  business  through  the  methods  of  industry  and 
industrial  enterprise  applied  to  the  general  manage- 
ment of  the  business.  The  mere  increase  of  the 
value  of  the  goods  upon  the  shelves  over  and  above 
what  they  were  at  the  beginning  of  the  year  should 
not  be  considered  as  profits.  That  is  only  an  ele- 
ment which  might  enter  into  the  question  of  profits, 
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but  all  earnings  and  additions  which  are  merely  at- 
tributable to  that  cause  cannot  be  considered  profits, 
80  as  to  enable  the  plaintiff  to  claim  compensation, 
upon  it  in  excess  of  the  ten  per  cent  of  the  capital 
stock  of  the  corporation.^' 

This  instruction  is  fully  as  favorable  as  the  defend- 
ant could  ask. 

5.  Defendant  further  insists  that,  if  this  court  shall 
find  it  necessary  to  reverse  the  judgment  as  to  the 
second  cause  of  action,  it  must  necessarily  reverse  it 
as  to  the  first  cause  of  action  also,  for  the  reason 
that  the  verdict  of  the  jury  is  for  a  single  sum,  and 
that  the  amount  allowed  upon  each  of  the  two  counts 
cannot  be  segregated.     The  verdict  reads  thus : 

**We,  the  jury  impaneled  and  sworn  to  try  the 
above-entitled  cause,  find  our  verdict  in  favor  of  the 
plaintiff,  and  fix  and  determine  the  amount  to  be  re- 
covered by  plaintiff  from  defendant  at  the  snm  of 
$4,450. '^ 

An  examination  of  the  record  discloses  that  the 
complaint  alleges,  and  the  evidence  of  the  plaintiff 
tends  to  prove,  that  upon  the  first  cause  of  action, 
ten  per  cent  of  the  profits,  computed  after  deducting 
from  the  total  profits  ten  per  cent  of  the  capital 
stock,  amounts  to  $2,700.  Upon  the  second  cause  of 
action  the  court  withdrew  the  question  of  profit- 
sharing  from  the  consideration  of  the  jury,  submit- 
ting to  them  only  the  question  of  damages  incurred 
by  the  loss  of  salary  for  the  remainder  of  the  term 
after  discharge,  which  the  jury  evidently  computed 
at  the  fixed  sum  of  $350  per  month  for  the  remain- 
ing five  months  of  the  year,  amounting  to  $1,750. 
These  two  sums  aggregate  the  exact  sum  specified  in 
the  verdict,  and  leave  us  without  any  doubt  as  to  the 
fact  that  the  jury  intended  to  allow  plaintiff  the 
$2,700  demanded  by  him  in  the  first  count  of  his  com- 
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plaint.  It  is  true  that  at  one  time  the  plaintiff  testi- 
fied that  his  August  salary  had  not  been  paid,  and 
later,  upon  cross-examination,  admitted  that  during 
the  month  of  July  he  had  overdrawn  his  account  to 
an  extent  which  would  fully  pay  his  August  salary, 
leaving  but  four  months*  salary  still  unpaid;  but  an 
examination  clearly  shows  that  this  evidence  was 
overlooked  or  disregarded  by  the  jury.  Eliminating, 
therefore,  all  that  the  jury  could  possibly  have 
awarded  plaintiff  upon  the  second  count,  there  re- 
mains the  sum  of  $2,700,  the  exact  amoimt  of  plain- 
tiff's claim  upon  the  first  count,  and  it  is  easily  and 
safely  to  be  segregated  from  the  lump  sum  named 
in  the  verdict. 

The  cases  cited  by  defendant  in  support  cf  its  con- 
tention upon  this  point,  all  base  their  conclusion  upon 
the  fact  that  the  state  of  the  record  is  such  as  to 
render  a  severing  of  the  two  elements  of  the  verdict 
impossible,  except  in  the  cause  of  Little  Rock  d  Ft. 
Smith  R.  R.  Co.  v.  Perry,  37  Ark.  164,  in  which  there 
is  nothing  to  indicate  the  amount  of  the  verdict,  or 
what  difficulties  were  presented  in  the  interpretation 
of  the  verdict.  All  that  is  said  regarding  the  matter 
is: 

**As  to  the  second  count  in  the  complaint,  no  error 
is  claimed,  but  the  judgment,  being  solido,  must  be 
reversed. '* 

We  conclude  that,  as  to  the  first  cause  of  action, 
the  judgment  should  be  affirmed.  As  to  the  second 
cause  of  action,  the  case  will  be  remanded,  with  di- 
rections to  enter  a  judgment  of  nonsuit. 

Affirmed  in  Pakt.    Eevebsed  in  Pabt. 

MoBetob,  C.  J.,  and  Habeis  and  Bubnett,  JJ.,  concur. 


—       n 
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Submitted  on  brief  .Tune  17,  reversed  July  O,  1920. 

COLE  V.  PORTLAND. 

(190  Pac.   720.) 

Municipal    CoxporatLons— Trial    of    Pollcenmn— T8Tacatlir»    Board— 

CItU  Service  Ck>]imii8Bioii--Charter. 

1.  It  Ib  not  neeeeeary  that  a  sergeant  of  police,  tried  for  mis- 
eonduet,  should  be  arraigned  and  required  to  plead  before  the 
executive  board  and  the  civil  service  commission,  where  neither 
the-  charter  nor  rules  make  any  such  requirements,  since  such  pro- 
ceedings are  more  or  less  informal  and  are  left  somewhat  to  the 
discretion  of  the  commissione/s. 

Evidence— Presumption— EzecutiTe    Boaid — Civil    Service    Oommis- 
aion — Qood  Faith. 

2.  It  must  be  assumed  that  the  executive  board  of  a  city  and 
its  civil  service  commission  acted  in  good  faith  for  the  best  inter- 
ests of  the  police  force  and  of  the  public  in  removing  a  p<dice 
o£Scer. 

Municipal  Oorporatioiia— Review- DimnijBal  of  Polioeman— Evidence 

— Sufllciency- FindingB. 

3.  On  writ  of  review  as  to  sufficiency  of  cause  to  justify  dis- 
missal of  police  officer  by  executive  board,  which  was  confirmed 
by  civil  service  commission,  where  there  is  any  evidence  whatever 
to  sustain  the  findings  of  the  board  and  commission,  the  reviewing 
court  cannot  inquire  into  and  pass  on  the  facts. 

From  Multnomah:  Gboegb  N.  Davis,  Judge. 

In  Banc 

This  proceeding  is  a  writ  of  review  to  bring  up 
the  proceedings  of  the  board  of  civil  service  commis- 
sioners of  the  City  of  Portland,  Oregon,  confirming 
and  refusing  to  set  aside  the  action  of  the  executive 
board  of  that  city  in  discharging  the  plaintiff,  who 
was  a  member  of  the  police  force  thereof.  The  case 
is  an  old  one,  and  has  been  pending  on  appeal  for 
a  long  time.  There  is  no  brief  or  appearance  of  any 
kind  on  behalf  of  the  plaintiff  and  respondent. 

The  plaintiff  was  a  sergeant  in  the  police  force  of 
Portland  in  the  early  part  of  the  year  1912.  It  ap- 
pears from  his  petition  for  a  writ  of  review    that 
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charges  were  filed  against  him  before  the  executive 
board  by  A.  G.  Rushlight,  who  was  then  mayor  of 
the  city.  Plaintiff  appeared  in  answer  to  the  charges 
and  a  trial  was  had  before  the  committee  on  police, 
and  evidence  was  introduced  tending  to  show  that  the 
plaintiff  had  violated  the  rules  governing  the  police 
force  by  going  to  the  mayor  over  the  head  of  the 
chief  of  police  in  the  matter  of  his  transfer  from  one 
district  to  another,  and  that  immoral  soliciting  had 
been  more  or  less  carried  on  in  his  district,  without 
any  arrest  being  made  by  him. 

The  police  committee  sustained  the  charges,  and 
recommended  his  dismissal  from  the  force,  and  such 
dismissal  and  discharge  was  ordered  by  the  executive 
board.  Thereafter  the  plaintiff  appeared  before  the 
civil  service  commission  and  asked  for  reinstatement, 
and  after  hearing  the  case  and  receiving  evidence 
pro  and  con,  the  dismissal  by  the  executive  board  was 
sustained. 

The  evidence  that  was  taken  before  the  police 
committee  of  the  executive  board  appears  in  the  re- 
turn, but  the  evidence  before  the  civil  service  conmais- 
sion  does  not  appear.  The  members  of  the  executive 
board  are  not  made  defendants  in  the  proceeding, 
individually  or  as  a  body. 

After  the  civil  service  commission  had  sustained 
the  dismissal  of  the  i)laintiff,  he  applied  to  the  Cir- 
cuit Court  for  Multnomah  County  for  a  writ  of  re- 
view, alleging: 

''That  said  dismissal  was  unlawful  and  without 
cause,  for  the  reason  that  the  petitioner  herein  was 
not  arraigned  and  given  an  opportunity  to  plead  to 
the  charges  made  against  him ;  that  the  evidence  was 
erroneously  construed;  that  the  charges  were  errone- 
ously construed;  that  there  was  error  in  rendering 
the  decision  that  the  order  of  removal  should  be  sus- 
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tained;  that  there  was  error  on  the  part  of  said  Civil 
Service  Commission  in  dismissing  said  Cole  from 
said  Police  Department;  that  there  was  error  in  ad- 
mission of  the  testimony  on  the  hearing  of  the  trial 
of  this  petitioner;  that  there  was  no  testimony  author- 
izing the  dismissal  of  this  petitioner  from  the  Police 
Department;  that  error  was  committed  in  allowing 
A.  ft.  Eushlight,  as  Mayor,  to  act  as  accuser,  witness, 
and  a  member  of  the  Civil  Service  Commission  and 
Executive  Board  which  acted  as  the  court  and  judges 
in  the  matter  of  the  written  charges  preferred 
against  E,  W.  Cole,  petitioner  herein. 

After  the  hearing  of  the  writ  of  review  in  the  Cir- 
cuit Court  there  was  an  order  setting  aside  the  dis- 
missal of  the  plaintiff  by  the  civil  service  conunission 
and  remanding  the  cause  to  said  commission  for  a 
new  trial.  From  this  order  the  defendants  appealed 
to  this  court,  ^  Bbvbbsbd. 

For  appellants  there  was  a  brief  submitted  over 
the  names  of  Mr.  Walter  P.  La  Roche,  City  Attorney, 
and  Mr.  Lyman  E.  Latourette,  Deputy  City  Attorney. 

For  respondent  Messrs.  Stott  &  Collier  and  Mr. 
H.  H.  Northrupt  appeared  in  the  Clircuit  Court 

BENNETT,  J.— We  are  of  the  opinion  that  there 
was  no  error  on  the  part  of  the  executive  board  and 
civil  service  commission  which  can  be  revised  in  this 
review  proceeding. 

1.  It  is  true  that  the  record  does  not  show  that  the 
plaintiff  was  arraigned  or  required  to  plead  at  his 
trial  before  the  executive  board  and  civil  service  com- 
mission. But  the  charter  of  the  city  does  not  require 
any  such  arraignment  or  plea,  and  at  the  time  these 
proceedings   were  commenced  before   the   executive 
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board,  there  were  no  rules  requiring  anything  of  the 
kind. 

2.  The  plaintiff  appeared  and  had  ample  oppor- 
tunity to,  and  did  in  fact,  answer  the  charges  before 
the  executive  board,  and  the  proceeding  before  the 
civil  service  commission  was  initiated  by  him.  Such 
proceedings  are,  in  the  nature  of  things,  more  or  less 
informal,  and  something  must  be  left  to  the  wise  dis- 
cretion of  the  board  of  commissioners.  It  must  be 
assumed,  in  the  first  instance,  that  the  executive 
board  and  the  civil  service  commission  acted  in  good 
faith,  and  for  the  best  interests  of  the  police  force 
and  of  the  public. 

It  is  urged  that  the  mayor  who  filed  the  charges 
also  sat  as  a  member  of  the  executive  board,  and  a 
member  of  the  commission  at  the  time  of  the  trial. 
Even  if  we  assume  that  the  fact  that  he  had  filed 
the  charges  against  the  plaintiff  disqualified  him 
from  acting  as  a  member  of  the  board  or  commission 
while  the  matter  was  before  them,  it  does  not  suffi- 
ciently appear  that  he  participated  in  the  trial  to  jus- 
tify the  court  in  reviewing  the  proceedings  upon  that 
ground.  Indeed, 'his  own  affidavit  and  the  affidavit  of 
another  of  the  conunissioners  show  that  he  did  not, 
and  these  affidavits  are  not  disputed  in  any  way. 

3.  In  order  to  review  the  finding  of  the  commission 
as  to  the  sufficiency  of  the  cause  to  justify  the  dis- 
missal of  the  plaintiflF  as  a  police  officer,  it  would  be 
necessary  for  this  court  to  pass  upon  a  question  of 
fact.  There  seems  to  have  been  a  trial  of  the  facts 
before  the  police  committee,  and  another  trial  before 
the  civil  service  commission,  in  both  of  which  trials 
there  was  a  finding  against  the  plaintiff.  Under  the 
circumstances,  the  courts  would  not  be  justified  in 
interfering  with  the  result  of  these  trials. 
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It  is  well  settled  that  upon  a  review  the  court  can- 
not inquire  into  and  pass  upon  the  facts,  when  there 
is  any  evidence  whatever  to  sustain  the  findings  of 
the  tribunal  sought  to  be  reviewed:  Poppleton  v. 
Tamhiil  County,  8  Or.  337,  340;  Smith  v.  Portland, 
25  Or.  297,  301  (35  Pac.  665) ;  Oregon  Coal  Co.  v. 
Coos  Co.,  30  Or.  308,  310  (47  Pac.  851) ;  Garnsey  v. 
County  Court,  33  Or.  201  (54  Pac.  539,  1089); 
Roethler  v.  Cummings,  84  Or.  442,  447  (165  Pac.  355). 

In  Smith  v.  Portland,  25  Or.  297,  301  (35  Pac.  665), 
Mr.  Justice  Mooke^  delivering  the  opinion  of  the 
court  and  quoting  from  the  previous  decision,  said: 

**The  authorities  •  •  fully  sustain  the  position 
that  the  writ  of  review  only  brings  up  the  record  of 
the  inferior  court,  and  that  the  superior  court,  upon 
review,  tries  the  cause  only  by  the  record,  and  only 
as  to  questions  of  jurisdiction,  and  as  to  error  in 
proceeding.  It  will  not  on  review  try  questions  of 
fact.'' 

The  judgment  of  the  Circuit  Court  must  Ije  re- 
versed, and  the  finding  and  decision  of  the  civil  ser- 
vice commission  affirmed.  Bsv£BSed. 


Argued  Jane  11,  affirmed  as  modified  July  6,  1920, 

MEDFORD  lEE.  DIST.  v.  HILL, 

(190  Pac.   957.) 

Waters— imgatloa     I>l8trlct — Organization — ProcoedlngB     for     Oon- 
finuation. 

1.  In  proceedings  for  the  confirmation  of  the  organization  of 
an  irrigation  district  and  the  issuance  of  its  bonds,  which  are  in 
the  nature  of  proceedings  in  rem,  the  Supreme  Ck>urt  on  appeal 
from  a  decree  of  confirmation  mnst  examine  every  question  pre- 
sented by  the  record,  whether  discussed  in  the  briefs  or  not. 
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Waters— iTTigatioii     Dista^lct— Conflrm     Or«»nlzatioii— Konappetzliig 
ParUes— ^Notice. 

2.  In  proceedings  to  confirm  the  organization  of  an  irrigation 
district  and  the  issuance  of  its  bonds,  neither  the  Circuit  Court 
nor  the  Supreme  Court  have  jurisdiction  to  enter  a  decree  binding 
on  land  owners  who  did  not  appear,  where  the  hearing  was  held 
before  the  expiration  of  ten  days  after  the  last  publication  of  the 
notice,  contrary  to  Laws  of  1917,  page  773,  Section  41,  subdivisions 
"a,"  "d." 

Waters— Irrigation   Z>i8trict— OonflnoAtion— App6«ranc»---Jiirl8diction 
of   Ooort. 

3.  Though  the  statutory  notice  for  proceedings  for  the  confirma- 
tion of  an  irrigation  district  and  the  issuance  of  its  bonds  was  not 
given,  the  eourt  can  determine  the  legality  of  the  district  and  the 
bonds  as  against  the  objections  of  a  ^nd  owner  who  appeared  and 
answered.        ^ 

Waters— Irrigation    District    Bond    Election— Doty    of    Board    of 
Directors. 

4.  Under  Acts  of  1917,  page  7&4,  Section  19,  authorizing  elec- 
tion for  the  issuance  of  irrigation  district  bonds  for  any  purpose, 
the  board  of  directors,  in  calling  the  election  for  a  bond  issue, 
must  specify  in  a  general  way  the  purpose  for  which  the  bonds 
are  to  be  sold,  and  cannot,  after  the  election,  abandon  the  purpose 
stated  entirely  and  sell  the  bonds  to  finance  a  totally  different 
plan. 

Statutes — Irrigation  Act  of  Another  State— Notice  for  Election— 
Piecltide  Adoption  of  Ck>nstractlon. 

5.  Where  the  irrigation  district  act  of  another  state  authorized 
an  election  for  the  issuance  of  district  bonds  in  the  amount  deter- 
mined, while  the  Oregon  statute  requires  an  election  for  the  issu- 
ance of  bonds  for  any  purpose,  the  legislature  cannot  be  held  to 
have  adopted  a  construction  previously  placed  on  the  act  of  the 
other  state  as  not  requiring  the  purpose  of  the  bonds  to  be  stated 
in   the  call  for  election. 

Waters— Irrigation   District   Bond   Election— Notice— NecesBlty    for 
Stating  Purpose. 

6.  The  change  from  the  Irrigation  District  Act  of  1911  requir- 
ing submission  at  election  of  the  question  whether  the  bonds  re- 
quired for  the  project  previously  determined  shall  be  issued  to  that 
of  Acts  of  1917,  page  754,  Section  19,  requiring  an  election  for 
issuance  of  bonds  for  any  purpose,  does  not  indicate  an  intention 
to  abolish  the  necessity  of  stating  the  purpose  of  the  bondji  in  the 
cell  for  the  election. 

Waters — Irrigation  District  Bonds — ^For  Wliat  Pnxpose  to  be  Used 
— Notice  to  State  General  Plan. 

7.  In  stating  the  purpose  for  which  irrigation  district  bonds  are 
to  be  issued,  it  is  not  necessary  to  state  more  than  a  general  plan, 
and  such  plan  may  be  modified  or  changed  in  particulars  efter  the 
bonds  are  authorized,  but  cannot  be  eompletely  abandoned  and  — 
other  plan  adopted. 
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Wfttem— Itngfttloii  District— ImmAcleDt  Besolntlon— Bonds— InTilid 
Blection. 

8.  Where  the  resolution  of  the  board  of  directors  of  an  irriga- 
tion district  adopted  a  particular  project  in  one  paragraph,  and  in 
the  next  paragraph  called  en  election  to  authorize  a  bond  issue,  the 
•ale  of  bonds  authorized  at  that  election  to  construct  a  totally  dif- 
ferent project  from  that  adopted  is  invalid,  whether  the  resolution 
be  construed  as  calling  the  election  to  issue  bonds  for  that  project 
or  as  not  stating  the  purpose  of  the  bond  as  required  by  statute. 

Waters— Inlgatioii  DlBtricts— Lands  may  be  Eliminated— Statfotory 
Prooednre. 

&.  Lands  can  be  eliminated  from  an  irrigation  district  after  its 
organization  over  the  objection  of  other  land  owners  in  the  district 
only  by  strictly  following  the  statutory  priocedure  therefor,  includ- 
ing the  publication  of  notice;  a  stipulation  between  the  district 
and  the  owners  of  the  land  to  be  eliminated  eannot  authorize  the 
elimination  of  the  land  as  against  those  not  parties  thereto. 

[As  to  lands  which   may  be  included  in  irrigation  distrieti 
see  note  in  Ann.  Oas.  1916A,  1222.] 

From  Jackson:  Frank  M.  Calkins^  Judge. 

In  Banc. 

This  is  a  proceeding  brought  in  the  Circuit  Court 
of  the  state  of  Oregon  for  Jackson  County,  to  con- 
firm the  creation  and  organization  of  an  irrigation 
district,  and  the  election  and  proceedings  authorizing 
the  issue  and  sale  of  the  bonds  of  said  district 
in  the  sum  of  one  million  five  hundred  thousand 
($1,500,000)  dollars,  for  irrigation  purposes. 

According  to  the  petition  for  the  original  organiza- 
tion of  the  district,  and  the  order  of  the  County 
Court  creating  the  same,  the  district  was  to  comprise 
18,500  acres  of  land. 

An  election  was  called  and  the  district  was  organ- 
ized and  officers  elected.  After  the  organization  the 
board  of  directors  met  and  adopted  a  project,  desig- 
nated as  the  *^Big  Butte  Project,**  for  the  obtaining 
of  water  to  irrigate  the  district,  and  directed  that 
bonds  should  be  issued  in  the  sum  of  fifteen  hundred 
thousand  ($1,500,000)  dollars,  for  the  construction 
and  installation  of  a  system  for  irrigating  the  dis- 
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trict,  and  to  provide  for  the  payment  of  the  first 
year's  interest  on  the  bonds,  and  calling  an  election 
to  determine  whether  or  not  the  bonds  should  be 
issued.  At  the  election  the  result  was  favorable  to 
the  issuance  of  the  bonds  by  a  small  majority. 

There  is  some  indefiniteness  and  uncertainty  as  to 
whether  the  order  for,  a  bond  election  made  by  the 
board  of  directors  of  the  district  was  tied  up  in- 
definitely by  such  order  to  the  Big  Butte  Project. 
The  resolution  adopting  that  particular  project,  and 
the  resolution  calling  for  the  bond  election,  were 
separately  stated,  but  they  seem  to  have  been  offered 
as  one  resolution  and  acted  upon  together  by  the 
same  vote  and  proceeding. 

Thereafter  this  proceeding  was  brought  in  the  Cir- 
cuit Court  to  confirm  the  proceedings  before  the 
County  Court,  the  action  of  the  board  of  directors, 
and  the  proposed  sale  of  bonds. 

Certain  of  the  land  owners  in  the  district,  and 
among  others  the  defendant  Hill,  appeared  and  con- 
tested the  proceedings  for  confirmation,  and  some  of 
them  asked  that  their  land  be  eliminated  from  the 
district,  alleging  divers  grounds  therefor. 

Pending  the  final  decision  upon  this  confirmation 
proceeding,  the  directors  concluded  that  the  original 
project,  designated  as  the  '*Big  Butte  Project,'*  was 
not  feasible,  and  rescinded  the  order  adopting  that 
project,  and  adopted  an  entirely  different  one,  which 
is  known  as  the  ** Little  Butte  Project'* 

It  seems  to  be  conceded  that  the  ''Little  Butte  Pro- 
ject'* would  not  furnish  water  sufficient  to  irrigate 
the  whole  eighteen  thousand  five  hundred  (18,500) 
acres  included  in  the  original  boundaries,  and  the 
directors  concluded  to  permit  all  of  those  who  were 
contesting  the  proceeding  in  the   Circuit   Court  to 
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have  their  lands  eliminated  from  the  district,  and 
proceedings  were  had  to  that  effect. 

Just  how  this  result  was  brought  about  does  not 
seem  to  fully  appear  from  the  record,  but  it  seems 
that  some  of  the  land  owners,  holding  land  to  the 
amount  of  something  over  eight  thousand  (8,000) 
acres,  had  appealed  to  the  Supreme  Court  from  a 
decision  of  the  Circuit  Court,  refusing  to  eliminate 
their  lands  from  the  district,  and  upon  that  appeal  to 
the  Supreme  Court  there  was  a  stipulation  between 
such  parties  and  the  board  of  directors  that  their 
property  should  be  eliminated,  and  upon  such  stipu- 
lation a  decree  of  this  court  was  so  ordered. 

The  facts  as  to  the  change  of  the  project  and  the 
elimination,  and  consequent  reduction  of  the  irriga- 
tion district  to  about  ten  thousand  (10,000)  acres, 
does  not  appear  from  the  petition  of  the  board  of 
directors  to  have  such  proceedings  confirmed;  but 
the  defendant.  Hill,  who  is  now  the  contesting  party, 
appeared  in  the  Circuit  Court  and  filed  an  answer 
setting  up  such  proceedings,  and  making  the  same  the 
basis  of  an  objection  to  any  order  confirming  the 
sale  of  the  bonds  of  the  district. 

There  was  a  decree  of  the  Circuit  Court  sustain- 
ing the  proceedings  and  validating  the  issuance  of 
the  bonds,  and  from  this  decree  the  defendant  ap- 
peals to  this  court.  Affirmed  as  Modifibd. 

For  appellants  there  was  a  brief  and  an  oral 
argument  by  Mr.  Rawles  Moore. 

For  respondents  there  was  a  brief  and  an  oral 
argument  by  Mr.  Lincoln  McCormack. 

BENNETT,  J. — This  proceeding  is  in  the  nature 
of  a  friendly  suit  to  test  the  legality  of  the  organiza- 


654  Medfobd  Irr.  Dist.  v.  Hill.  [96  Or. 

tion  of  the  district  in  question,  and  the  regularity  of 
the  proceedings  by  i^hich  the  bonds  were  authorized. 
Nevertheless,  the  matter  has  been  presented  upon  both 
sides  with  the  utmost  good  faith  and  with  great  ear- 
nestness and  ability. 

1.  The  case  is  a  very  important  one,  not  only  on 
account  of  the  very  large  amount  of  bonds  which  are 
involved  in  this  particular  proceeding,  and  the  im- 
portance of  this  particular  irrigation  project  to  the 
development  of  the  country  in  which  it  is  situated; 
but  because  it  will  also  establish  a  rule  in  relation  to 
the  proceedings  to  authorize  the  creation  of  other 
irrigation  districts,  and  the  issuance  of  bonds  for 
such  irrigation  projects. 

The  proceeding  is  in  the  nature  of  a  proceeding  in 
rem,  and  in  view  of  its  character  and  importance  we 
think,  before  decreeing  the  validity  of  these  bonds, 
that  it  would  be  and  is  our  duty  to  examine  every 
question  presented  by  the  record,  whether  discussed 
in  the  briefs  or  not. 

2.  At  the  outset  of  the  case  we  are  met  with  the 
contention  on  behalf  of  the  defendants,  that  the  court 
has  no  jurisdiction  to  establish  the  validity  of  these 
proceedings,  or  declare  the  validity  of  the  bonds, 
because,  as  contended,  the  notice  for  the  hearing  in 
the  Circuit  Court  was  not  published  in  accordance 
with  the  provisions  of  the  act  authorizing  the  pro- 
ceedings. 

Subdivision  **a"  of  Section  41,  Chapter  357,  Laws 
of  1917,  authorizing  proceedings  of  this,  kind,  pro- 
vides that  after  the  petition  for  the  confirmation 
shall  have  been  filed  by  the  board  of  directors — 

**The  court  shall  fix  the  time  for  the  hearing  of 
said  petition  and  shall  order  the  clerk  of  the  court  to 
give  and  publish  a  notice  of  the  filing  of  said  peti- 
tion.   The  notice  shall  be  given  and  published  for 
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three  successive  weeks  in  a  newspaper  published  in 
the  county  where  the  office  of  the  district  is  situated. 
The  notice  shall  state  the  time  and  place  fixed  for 
the  hearing  of  the  petition  and  the  prayer  of  the 
petitioners,  and  that  any  person  interested  in  the 
organization  of  said  district,  or  in  the  proceedings 
for  the  issue  or  sale  of  said  bonds,  may  on  or  before 
the  day  fixed  for  thg  hearing  of  said  petition,  demur 
to  or  answer  said  petition.  *' 

Subdivision  **d''  further  provides: 

* '  The  board  of  directors  may,,  within  the  time  here- 
inafter limited,  after  the  order  of  the  county  court 
declaring  the  organization  of  any  irrigation  district 
hereunder,  or  declaring  the  result  of  any  election 
hereunder,  or  after  the  order  of  the  board  of  directors 
of  such  irrigation  district  including  or  excluding  any 
lands  in  or  from  said  district  or  declaring  the  result 
of  any  election,  general  or  special,  herein  provided 
for,  or  after  any  order  of  such  board  of  directors 
levying  any  assessment,  general  or  special,  or  order- 
^ing  the  issue  of  any  bonds  for  any  purpose  here- 
under, or  after  the  order  determining  any  bond  issue 
or  providing  for  the  same,  or  after  such  bond  issue, 
bring  a  proceeding  in  the  Circuit  Court  of  the  county 
in  which  the  district,  or  the  larger  portion  thereof,  is 
situated  for  the  purpose  of  determining  the  validity 
of  any  of  the  acts  or  things  in  this  section  above 
enumerated.  Said  proceeding  shall  be  a  proceeding 
in  the  nature  of  a  proceeding  in  rem,  and  the  prac- 
tice and  procedure  therein  shall  follow  the  practice 
and  procedure  of  suits  in  equity  so  far  as  the  same 
shall  be  consistent  with  the  determination  sought  to 
be  obtained  except  as  herein  provided. 

*' Jurisdiction  of  the  said  irrigation  district,  of  each 
and  all  of  the  freeholders,  assessment  payers  and 
legal  voters  therein  shall  be  obtained  by  the  publica- 
tion of  notice  directed  to  said  district  and  to  '  all  free- 
holders, legal  voters,  and  assessment  payers  within 
said  district'  without  naming  such  freeholders,  legal 
voters,  and  assessment  payers  individually.  Such 
notice  shall  be  served  on  all  parties  in  interest  by 
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publication  thereof  for  at  least  once  a  week  for  three 
successive  weeks  in  some  newspaper  of  general  circu- 
lation published  in  the  county  where  said  proceeding* 
is  pending;  and  jurisdiction  shall  be  complete  within 
ten  days  after  the  full  publication  of  said  notice  as 
herein  provided/' 

The  notice  in  this  case  was  dated  the  sixteenth  day 
of  January,  1919,  and  the  time  of  the  hearing,  as  set 
therein,  was  the  eighth  day  of  February,  1919.  It 
was  published  in  the  **Medford  Mail  Tribune,*'  and  the 
a£Sdavit  of  publication  states  that — 

''It  was  published  in  the  regular  and  entire  issue 
of  said  newspaper,  once  each  day  for  three  succes- 
sive weeks;  tiie  first  publication  thereof  having  been 
made  on  the  17th  day  of  January,  1919,  and  the  last 
publication  thereof  having  been  made  on  the  7th  day 
of  February,  1919/'     . 

So  it  will  be  seen  that  there  was  no  ten  days  after 
the  last  publication  of  the  three  weeks  of  notice,  as 
required  by  subdivision  ''d,*'  section  41,  Chapter  357, 
Laws  of  1917,  and  if  that  subdivision  applies  the  pub- 
lication was  not  suflScient. 

The  provisions  of  Section  41,  which  we  have 
already  quoted,  are  not  very  definite  and  certain. 
There  seems  to  be  a  duplication  between  the  general 
provisions  and  subdivision  *'a,''  on  the  one  hand, 
and  subdivision  ''d,''  on  the  other.  We  think,  how- 
ever, that  taking  the  legislative  act  as  a  whole  and 
construing  it  by  its  four  corners,  as  we  must  do,  the 
notice  should  be  published  three  weeks,  and  the  last 
publication  should  be  at  least  ten  days  before  the 
date  of  the  hearing,  in  order  to  give  the  court  juris- 
diction over  nonappearing  land  owners  within  the 
boundaries  of  the  district,  in  a  confirmation  proceed- 
ing of  this  kind.  It  follows  that  neither  the  Circuit 
Court  nor  this  court  would  have  jurisdiction  to  enter 
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a  decree  binding  npon  the  land  owners  who  are  not 
appearing. 

3.  However,  the  defendant  Hill  has  appeared  and 
answered  in  the  cause,  which  is  sufficient  to  give 
jurisdiction  as  between  him  and  the  board  of  di- 
rectors, who  are  petitioners  for  the  confirmation. 

In  order,  therefore,  that  there  may  be  no  unneces- 
sary delay,  we  will  proceed  to  decide  the  question  in 
issue,  as  between  the  petitioners  and  the  defendant 
Hill. 

There  is  no  defect  in  the  original  proceeding  for 
the  organization  of  the  district,  which  has  been 
pointed  out,  or  which  we  have  been  able  to  discover, 
which  would  be  fatal  thereto,  under  the  previous 
decisions  of  this  court. 

The  constitutionality  of  this  act  has  been  frequently 
upheld  in  this  state:  Links  v.  Anderson,  86  Or.  508 
(168  Pac.  605,  1182);  Gard  v.  Peck,  91  Or.  33  (178 
Pac.  186) ;  Hanley  Co.  v.  Harney  Valley  Irr.  Dist.f 
93  Or.  78  (180  Pac.  724,  182  Pac.  559). 

The  constitutionality  of  a  similar  act  in  California 
has  been  many  times  upheld  by  the  Supreme  Court  of 
that  state,  and  finally  by  the  Supreme  Court  of  the 
United  States  in  Fallbrook  Irrigation  Dist.  v.  Brad- 
ley, 164  U.  S.  112  (41  L.  Ed.  369,  17  Sup.  Ct.  Bep. 
56,  see,  also,  Eose's  U.  S.  Notes). 

We  think,  therefore,  there  was  no  error  in  the 
decree  of  the  Circuit  Court,  in  so  far  as  it  confirmed 
the  organization  of  the  district,  and  the  proceedings 
in  relation  thereto. 

As  to  that  portion  of  the  decree  of  the  Circuit 
Court  confirming  the  validity  of  the  bonds  to  be 
issued,  it  appears  that  the  original  proposition,  at 
the  time  the  bonds  were  voted,  was  to  bring  in  the 
:water  of  a  certain  stream,  known  as  Big  Butte  Creek, 
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at  an  estimated  cost  of  fifteen  hundred  thousand 
($1,500,000)  dollars,  and  the  projected  district  at 
that  time  included  about  18,500  acres,  so  that  the 
estimated  cost  was  $75  per  acre. 

It  is  alleged  in  the  answer  of  defendant  Hill,  and 
expressly  admitted  in  the  petitioner's  reply,  that  this 
project  has  been  entirely  abandoned,  and  that  since 
the  election  upon  the  bonds  the  board  of  directors 
has  rescinded  the  action  adopting  the  same  and  sub- 
stituted another  project  to  bring  in  the  waters  of 
Little^  Butte  Creek,  at  a  cost  of  twelve  hundred  fifty 
thousand  ($1,250,000)  dollars,  and  has  eliminated 
about  eight  thousand  (8,000)  acres  of  land,  so  the  cost 
""would  be  about  $125  per  acre,  instead  of  $75,  and  it  is 
admitted  and  conceded  in  the  pleadings  that  the  board 
of  directors  are  now  attempting  to  sell  the  bonds  for 
the  purpose  of  the  new  project,  which  was  not  con- 
sidered at  all  at  the  time  the  bonds  were  voted,  and 
which  is  an  entirely  different  proposition  from  the 
one  the  people  had  in  view  at  the  time  the  bonds  were 
so  authorized. 

We  think  we  would  not  be  justified  in  confirming 

the  sale  of  the  bonds  for  this  new  and  entirely  differ- 
ent purpose,  without  a  new  election,  giving  the  land 
owners  who  are  now  to  be  included  in  the  district  an 
opportunity  to  vote  thereon. 

4.  Section  19  of  the  Act  of  1917  (Chap.  357,  p.  754), 
provides : 

'*TJpon  order  of  the  directors  duly  entered,  an  elec- 
tion shall  be  held  to  determine  whether  bonds  in  any 
amount  the  board  may  deem  necessary  shall  be  issued 
for  any  purpose  necessary  or  convenient  in  carrying 
out  the  provisions  of  this  Act,  including  the  refund- 
ing of  outstanding  bonds,  or  whether  the  right  to 
enter  into  an  obligation  or  contract  with  the  United 
States  shall  be  authorized.  •  •  '» 
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We  think  the  words  **for  any  purpose,'*  italicized 
above,  together  with  the  clauses  following,  indicate 
an  intention  upon  the  part  of  the  legislature,  that 
there  should  be  some  general  plan  or  purpose  adopted 
for  the  bringing  in  of  water  before  a  bond  election, 
which  purpose  should  be  expressed  in  the  order  of 
the  directors  authorizing  the  election,  and  upon  which 
the  land  owners  can  vote  intelligently  as  to  whether 
or  not  the  bonds  for  that  purpose  shall  be  issued. 

If  this  were  not  true,  bonds  could  be  issued  and 
sold  without  an^  project  whatever  having  been 
selected  or  being  in  view,  and  upon  the  mere  chance 
that  some  feasible  proposition  for  obtaining  water 
could  be  discovered  and  decided  upon  at  some  time 
in  the  future. 

We  do  not  think  an  act  of  this  kind,  authorizing 
the  burdening  of  large  agricultural  districts  with 
great  sums  of  indebtedness,  approximating  the  entire 
value  of  the  lands  in  the  district,  and  to  be  enforced 
oftentimes  against  the  will  of  a  portion  of  the  land 
owners,  should  be  so  loosely  construed.  Such  enter- 
prises are  full  of  risk  and  danger  at  the  best,  and 
must  necessarily  be  disastrous  to  the  entire  district 
if  they  fail. 

The  California  act,  generally  known  as  the  **  Wright 
Act,'*  passed  in  1887  (Stats.  1887,  p.  290),  and  upon 
which  other  Irrigation  District  Acts  have  been  more 
or  less  modeled,  was  loosely  drawn  and  was,  at  first, 
still  more  loosely  construed  by  the  courts. 

Mr.  Chandler,  in  his  work  on  Western  Water  Law, 
page  143,  smns  up  the  final  outcome  of  the  25  com- 
panies that  issued  bonds  under  this  early  law,  and 
the  decisions  so  loosely  construing  the  samei  as 
follows : 
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*'0f  the  25  that  issued  bonds,  7  have  made  some 
kind  of  a  settlement  and  have  no  outstanding  obli- 
gations as  districts  at  this  time.  Two  have  made  set- 
tlement, but  still  have  small  outstanding  indebtedness 
that  either  has  been  declared  illegal  or  cannot  be 
found.  Four  have  made  settlement  by  exchanging 
new  for  old  bonds  and  are  now  active,  and  with  the 
exception  of  ope,  whose  reorganization  is  not  yet 
complete  and  which  therefore  cannot  be  judged,  are 
active  and  successful  and  can  undoubtedly  be  counted 
on  to  pay  both  bonds  and  interest  as  due.  Five  have 
compromise  settlements  pending.  Seven  have  ap- 
parently been  totally  abandoned,  with  no  plan  of  set- 
tlement as  yet  seriously  taken  up. 

*' Where  settlements  have  been  made,  they  have 
been  so  different  that  it  is  hard  to  explain  them  with 
sufficient  brevity  for  the  purpose  of  this  paper,  and 
reference  is  therefore  made  to  the  table  that  will  be 
submitted.  The  lowest  basis  of  settlement  has  been 
30  cents  on  the  dollar,  and  the  highest  between  80 
cents  and  90  cents.  Several  compromised  at  50 
cents. ' ' 

Such  results  not  only  bring  catastrophe  and  finan- 
cial ruin  to  the  land  owners  within  the  irrigation 
districts,  and  to  the  bond  buyers  who  are  compelled 
to  take  a  heavy  loss  on  each  dollar  invested  in  the 
bonds  but  they  discredit  irrigation  bonds  generally 
and  make  it  difficult,  and  sometimes  impossible,  to 
market  the  same  to  finance  really  meritorious  under- 
takings. 

In  construing  our  own  law  we  cannot  suppose  that 
the  legislature  intended  to  authorize  the  issue  and 
sale  of  bonds  until  some  definite  plan  for  obtaining 
water  has  been  adopted,  or  that  it  intended  that 
bonds  might  be  issued  and  sold,  and  the  money  left 
in  the  hands  of  the  directors,  or  in  the  treasury  of 
the  company,  for  an  indefinite  time  which  might  reach 
into  months  or  years. 
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If  the  order  of  the  board  of  directors,  calling  the 
election  for  the  bonds,  must  adopt  and  specify  some 
particular  purpose  or  project  for  which  the  bonds  are 
to  be  issued,  as  we  hold,  it  follows  logically,  as  a 
matter  of  course,  that  the  directors  could  not  en- 
tirely abandon  that  project,  upon  which  the  land 
owners  had  voted  the  bonds,  and  issue  bonds  for  the 
purpose  of  developing  some  other  and  entirely  differ- 
ent project,  entirely  foreign  to  the  one  adopted  at 
the  time  of  the  election. 

We  hold,  therefore,  that  under  this  statute  the 
board  of  directors  in  calling  the  election  must  spe* 
cify  in  a  general  way  the  project  upon  which  the 
bonds  are  to  be  sold,  and,  having  adopted  that  pro- 
ject, they  cannot  entirely  abandon  it  and  sell  bonds 
to  finance  some  other  and  totally  different  plan  than 
the  one  voted  on. 

It  is  urged  on  behalf  of  respondent  that  our  statute 
is  a  re-enactment  of  the  Wright  statute  in  California, 
adopted  in  1887,  and  to  which  we  have  already  re- 
ferred, and  that  before  the  passage  of  our  law  the 
Supreme  Court  of  California  had  construed  that  act 
and  held  that  it  was  unnecessary  for  the  resolution 
of  the  board  of  directors  to  point  out  or  specify  any 
particular  project  in  calling  the  election  upon  the 
bonds,  and  that  in  adopting  the  California  law  we 
have  adopted  it  as  construed  by  the  California  court, 
under  the  well-known  rule  that,  where  a  statute 
copied  from  another  state  is  adopted  by  our  legisla- 
ture, it  adopts  with  it  any  construction  of  the  legis- 
lation, which  had  been  given  by  the  courts  of  the 
state,  from  which  the  *same  was  adopted. 

There  are  two  reasons  why  this  rule  does  not  com- 
pel the  adoption  of  the  construction  contended  for  on 
behalf  of  the  board  of  directors,  in  this  case. 
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5.  In  the  first  place,  Section  19  of  our  statute, 
already  quoted,  is  not  copied  from  the  California 
statute.  Section  15  of  the  Wright  Act,  which  was 
the  section  controlling  the  issuance'  of  bonds^  was  as 
follows : 

'*For  the  purpose  of  constructing  necessary  irri- 
gating canals  and  works  and  acqiuring  the  necessary 
property  and  rights  therefor,  and  otherwise  carrying 
out  the  provisions  of  this  Act,  the  Board  of  Directors 
of  any  such  district  must,  as  soon  after  such  district 
has  been  organized  as  may  be  practicable,  estimate 
and  determine  the  amount  of  money  necessary  to  be 
raised,  and  shall  immediately  thereupon  call  a  spe- 
cial election,  at  which  shall  be  submitted  to  the 
electors  of  such  district  possessing  the  qualifications 
prescribed  by  this  Act,  the  question  whether  or  not 
the  bonds  of  said  district  shall  be  issued  in  the 
amount  so  determined.  •  •  ** 

By  comparing  this  section  with  Section  19  of  our 
own  act,  already  quoted,  it  will  be  seen  at  once  that 
there  is  a  very  substantial  difference  in  the  wording 
of  the  two  sections,  so  much  so  that  the  rule  invoked 
concerning  statutes,  copied  literally  from  the  statutes 
of  another  state,  cannot  apply.  Neither  do  we  think 
that  the  California  decisions,  taken  as  a  whole,  sup- 
port the  construction  of  the  Wright  Act,  urged  by 
the  respondent  herein. 

It  is  true  that  in  Modesto  Irr.  Co.  v.  Tregea,  88 
Cal.  334  (26  Pac.  237),  one  department  of  the  Su- 
preme Court  of  California,  did  use  the  language 
quoted  in  the  brief  of  the  respondent,  and  among 
other  things,  said: 

**The  authority  to  issue  bonds  is  wholly  independ- 
ent of  the  source  of  supply  of  water  or  any  plans 
for  obtaining  it." 

Which  is  the  language  upon  which  particular  stress 
is  placed  in  the  brief  of  respondent  in  this  case.    But, 
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when  the  same  question  came  before  the  court  in 
banc,  in  CtUlen  v.  Glendora  Water  Co.,  113  Cal.  503 
(45  Pac.  822),  the  court  held  directly  that  it  was 
necessary  that  a  definite  plan  should  be  adopted  be- 
fore the  election  upon  the  bonds  could  be  called,  and 
disapproved  the  previous  language  relied  upon  by 
the  respondent  in  this  case,  saying: 

*' Counsel  for  respondent  contends  that  this  ques- 
tion has  already  been  decided  in  their  favor  in  the 
case  of  Board  v.  Tregea,  88  Cal.  357  (26  Pac,  237), 
where  the  following  language  was  used  by  the  court: 
'The  authority  to  issue  bonds  is  wholly  independent 
of  the  source  of  supply  of  water,  or  any  plans  for 
obtaining  it.'  This  language  was  not  very  happily 
chosen,  an4  taken  in  its  largest  sense,  for  universal 
application,  is  misleading.*' 

It  is  true  that  the  court  in  the  latter  case  attempts 
to  reconcile  its  decision  with  the  decision  in  the 
Tregea  case,  upon  the  ground  that  in  the  Tregea  case 
there  was  only  a  modification  of  the  previous  plan. 
But  we  think  the  latter  case  cuts  all  the  heart  out  of 
the  former,  and  leaves  nothing  which  could  logically 
support  the  construction  contended  for  by  the  re- 
spondent herein,  even  if  the  statutes  were  alike. 

In  Willow  Spring  Irr.  Dist.  v.  Wilson,  74  Neb.  269, 
272  (104  N.  W.  165,  167),  the  Supreme  Court  of 
Nebraska,  in  construing  a  statute  identical  with  the 
Wright  Act,  held  that  there  must  be  definite  plans 
prepared  by  an  engineer,  in  order  to  sustain  an  elec- 
tion authorizing  the  issuance  and  sale  of  bonds, 
saying : 

V 

**The  object  of  the  statute  under  consideration  was 
undoubtedly  to  allow  the  people  of  the  district  to 
examine  and  know  the  plan  of  the  proposed  improve- 
ment, and  the  estimated  cost  thereof,  before  they  in- 
curred the  burden  of  the  indebtedness  necessary  to 
complete  the  proposed  works/' 
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6.  It  is  argued  that  the  change  from  the  language 
of  our  act  of  1911  (Laws  of  1911,  page  378),  to  that 
of  the  act  of  1917  supports  respondents'  construc- 
tion, but  we  think  there  is  nothing  in  the  change  which 
indicates  an  intention  on  the  part  of  the  legislature 
to  authorize  the  directors  to  call  a  bond  election, 
without  adopting  any  plan  or  project  for  the  bring- 
ing in  of  water.  On  the  contrary,  we  think  that, 
while  the  language  of  the  act  of  1911  was  more  ex- 
plicit in  that  regard  than  the  language  of  the  later 
act,  yet  the  later  act,  when  fairly  construed,  still 
provides  that  the  bond  election  must  only  be  called 
with  reference  to  some  general  purpose  or  project, 
and  cannot  be  l6ft  entirely  up  in  the  air,  with  power 
to  the  district  to  issue  and  sell  bonds,  without  refer- 
ence to  any  purpose  or  plans  and  without  ascertain- 
ing whether  there  is  any  source  from  which  water 
for  irrigation  can  be  obtained.  ,  If  any  such  a  revo- 
lutionary change  had  been  intended  by  the  legisla- 
ture, we  think  it  would  have  indicated  it  in  plain 
words,  and  the  fact  that  it  did  not  say  so,  but,  on 
the  contrary  limited  such  authorization  of  bonds  to 
*'any  purpose"  selected  by  the  order  of  the  directors, 
makes  some  definite  purpose  just  as  necessary  to  the 
issuance  of  bonds  as  it  was  under  the  old  act. 

7.  We  must  not  be  understood  as  holding  that 
every  detail  of  a  project  must  be  set  forth  in  the 
order  of  the  court  calling  the  election,  or  that  any- 
thing more  than  a  general  plan  or  project  is  required. 
Neither  are  we  holding  that  the  plan  or  project 
adopted  cannot  be  modified  or  changed  in  any  par- 
ticular, or  that  such  plans  cannot  be  added  to  or  de- 
veloped if  that  shall  become  necessary. 

8.  In  this  case  the  action  of  the  board  of  directors, 
calling  the  election,  was  by  resolution  which  appears 
to  have  been  as  follows: 
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'  *  Resolved  that  for  the  purpose  of  i)rovidiiig  a  sys- 
tem for  the  irrigation  of  the  district  this  board 
hereby  adopts  the  project  known  as  the  Big  Butte 
Project,  in  accordance  with  the  report,  specifications, 
and.  estimates  submitted  to  the  board  by  its  engineers. 

**  Resolved  that  for  the  purpose  of  defraying  the 
expense  of  the  construction  and  installation  of  a  sys- 
tem for  irrigating  the  district,  and  to  provide  for  the 
payment  of  the  first  year's  interest  on  bonds,  bonds 
be  issued  by  the  district  to  the  amount  of  $1,500,000. 

**  Resolved  that  an  election  shall  be  held  on  the 
28th  day  of  September,  1918,  to  determine  whether 
bonds  to  the  amount  of  $1,500,000,  shall  be  issued  for 
the  purpose  of  constructing  and  installing  a  system 
for  the  irrigation  of  the  District,  in  accordance  with 
the  provisions  of  Chapter  357  of  the  General  Laws  of 
Oregon  for  1917/' 

Whether  this  resolution  is  construed  as  declaring 
a  definite  project  upon  which  the  authorization  of 
bonds  was  submitted  to  the  voters,  or  not  the  result 
is  equally  fatal  to  the  authorization  of  the  bonds. 
If  its  intent  was  not  to  adopt  any  particular  project 
for  the  bringing  in  of  water,  then  it  was  not  suffi- 
cient in  the  first  instance,  as  before  shown;  and,  if 
it  did  tie  the  election  up  to  the  particular  project, 
then  the  board  of  directors  had  np  authority  to 
abandon  the  same  and  proceed  to  sell  bonds  for  an 
entirely  different  project  from  the  one  upon  which 
the  people  had  voted. 

It  follows  that  the  proceedings  of  the  district  in 
the  matter  of  its  organization  and  the  election  of  its 
officers  be  confirmed;  but  the  proposed  action  of  the 
board  of  directors  in  selling  bonds  for  a  different 
project  than  the  one  voted  upon  is  not  confirmed,  but 
is  held  to  be  illegal. 
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9.  It  is  not  necessary  to  decide,  and  we  do  not  find 
in  the  record  sufficient  to  justify  us  in  deciding, 
whether  the  action  of  the  board  of  directors  in  elimi- 
nating the  8,500  acres  from  the  irrigation  district 
was  valid  and  effectual.  There  is  no  doubt  that  the 
act  of  the  legislature  provides  ample  authority  for 
such  elimination,  if  the  proper  steps  are  taken  and 
the  proper  notice  given.  But  it  is  necessary  that 
proper  notice  shall  be  given  by  publication,  as  pro- 
vided by  the  act,  and  that  every  step  which  the  act 
requires  for  such  elimination  must  be  carefully  fol- 
lowed to  make  the  elimination  valid. 

No  stipulation  of  the  parties  who  appeared  in  the 
cause,  and  no  judgment  based  upon  such  stipulation, 
as  between  them,  could  be  binding  upon  the  other 
land  owners  in  the  district,  who  did  not  appear,  if  no 
such  notice,  as  required  by  law,  was  given. 

The  proceedings  in  relation  to  the  attempted  elimi- 
nation are  not  presented  by  the  petition  for  confirma- 
tion, and  we  find  nothing  in  the  record  upon  which 
we  can  decide  whether  the  requisite  notice  was  given 
or  not.  If  such  notice  was  given,  and  the  law  was 
complied  with  in  every  step  leading  up  to  such  elimi- 
nation, then  no  one  could  complain  since  every  land 
owner  had  received  notice  and  an  opportunity  to  be 
heard,  if  he  desired  to  .object.  But  if  these  notices 
were  not  given,  as  required  by  the  statute,  then  it 
would  be  better  to  take  steps  to  have  such  elimina- 
tions as  are  necessary  carefully  made,  in  accordance 
with  the  statute,  before  another  election  is  called. 

The  decree  of  the  court  below  is  affirmed  as  to  that 
portion  confirming  the  proceedings  of  the  County 
Court  and  of  the  district  and  board  of  directors 
organizing  the  district  and  electing  its  officers,  and 
modified  and  reversed  as  to  that  portion  confirming 
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and  authorizing  the  sale  of  the  bonds  for  the  purpose 
of  constructing  and  developing  the  Little  Butte  Creek 
project.  Affikmed  as  Modified. 

Burnett  and  Bensoi^^  JJ.,  did  not  sit  in  this  case. 


Argaed  June  2,  modified  July  6,  I92(>. 

JAMES  V.  WARD.» 

(190  Pac.  1105.) 

(See,  also,  84  Or.  375,  164  Pac.  370.)' 

Trial— Aetton  at  Law— Answer— Equitable  Belief— Statutes. 

1.  Under  Section  390,  L.  O.  Jm,  as  amended  by  Gen.  Laws  of 
1917,  pafi^e  126,  defendant  in  an  action  at  law  setting  up  in  Ms 
answer  facts  entitling  him  to  relief  in  equity  and  material  to  Ms 
defease,  the  case  is  properly  proceeded  with  as  a  suit  in  equity 
till  determination   of  the  issues   thus  raised. 

Vendor  and  Porcbaser— Contract— Bescteloii-Evidence. 

2.  Evidence  in  suit  between  parties  to  contract  for  sale  of  land 
Ticld  not  to  show  agreement  that  it  should  be  rescinded  if  title  was 
not  perfected  by  a  certain  date. 

Appeal  and  Error— Trlal-Flndlnga— Entitled  to.  Welgltt— I>i8puted 
Question  of  Fact. 

3.  Opinion  of  the  trial  court  in  an  equity  case  on  a  disputed 
question  of  fact  is  entitled  to  great  weight  because  of  opportunity 
had   of   seeing  and   hearing  the   witnesses. 

Contracts— Modification— Waiver— Acquiescence. 

4.  A  party  to  a  contract  may  waive  any  term  intended  for  his 
benefit,  and  this,  if  agreed  to  and  acquiesced  in  by  the  other 
party,  modifies  the   contract  accordingly. 

Vendor  and  Purcbaeer^-Contract— Besdsalon^Fraad. 

5.  A  purchaser  by  treating  the  contract  in  force  and  continuing 
in  possession  of  the  premises  enjoying  the  benefits  after  knowledge 
of  fraudulent  representations  waives  right  to  rescind  on  account 
thereof. 

Vendor    and    Purchasers-Taking    Possessloii    by   Vendor— Abandon- 
ment—Mutual  Besdssion. 

6.  The  taking  possession  by  vendor  of  the  premises  when  aban- 
doned by  the  purchaser  does  not  constitute  a  mutual  rescission  of 

*0n  waiver  of  purchaser's  right  to  rescind  contract  for  purchase 
of  real  property,  see  note  in  30  L.  B.  A.   (N.  B.)   872.    Beporteb. 
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yie  contract  of  sale;  this  being  done  that  a  third  person,  against 
whom  he  wcis  prosecuting  a  suit  to  quiet  title,  should  not  gain  an 
advantage  by  entering  into  possession  and  to  protect  t(ie  buildiiLgs. 

Appeal   and  Error— Foredomire   of  Contract— BzoeBsLye  Atfeoxney^ 
Fee. 

7.  Allowance  of  excessive  attorney's  fee  on  foreclosure  of  con- 
tract for  sale  of  land  is  not  immaterial,  though  there  be  no  per- 
sonal judgment,  and  purchaser  has  indicated  intention  not  to  re- 
instate the  contract,  as  conditions  may  change  and  he  may  desire 
to  redeem. 


Vendor  and  Purchaser— Foreclosure  of  Contract— Attomey's  Ti 
Amount  Due. 

8.  Attorney's  fees  decreed  in  suit  to  foreclose  contract  of  sale 
of  land  should  be  estimated,  not  on  the  full  balance  of  unpaid 
price,  but  only  on  the  amount  found  due,  by  payment  of  which, 
with  such  attorney's  fee,  it  was  decreed  the  purchaser  might  re- 
instate the  contract. 

From  Lane :  John  S.  Coeb^  Judge. 

Department  2. 

On  Apr^  14,  1913,  plaintiff,  Frances  E.  James,  act- 
ing through  her  husband,  W.  F.  James,  entered  into 
a  contract  in  writing  with  defendant,  George  D. 
Ward,  by  the  terms  of  which  defendant  agreed  to 
sell  to  the  plaintiff  a  tract  of  land  in  Lane  County, 
Oregon,  consisting  of  about  640  acres,  described  in 
the  complaint,  for  the  sum  of  $18,000,  of  which  $1,000 
was  paid  in  cash,  and  240  acres  of  land  in  South 
Dakota  at  the  agreed  price  of  $6,000  was  taken  in 
part  payment  therefor,  making  a  total  payment  of 
$7,000  at  the  date  of  the  contract,  and  the  balance 
of  $11,000  was  to  be  paid  on  or  before  ten  years 
after  date,  with  interest  at  7  per  cent  per  annum, 
payable  annually.  The  vendee  was  to  pay  all  taxes 
assessed  during  the  time  after  January,  1913.  There 
were  included  in  the  deal  with  the  Lane  County  farm 
horses,  cattle  and  sheep,  farm  implements,  and  other 
personal  property  variously  estimated  in  value  from 
$1,000  to  $2,000,  all  of  which  personal  property  was 
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delivered  by  defendant  to  plaintiff  with  the  land. 
After  making  the  contract  plaintiff  paid  on  different 
dates  during  the  first  year  $667.25. 

Plaintiff  claims  that  the  contract  of  sale  was  mu- 
tually rescinded  by  the'^  parties,  and  brought  this 
action  to  recover  the  amount  paid  thereon.  There- 
upon the  defendant  filed  an  answer  in  the  nature 
of  a  cross-complaint  in  equity  seeking  to  foreclose 
the  contract  on  account  of  the  default  of  the  plain- 
tiff in  the  payment  of  interest  and  taxes  due  and 
unpaid  under  the  contract. 

Plaintiff  alleges  that  in  July,  1913,  plaintiff  and 
defendant  entered  into  a  verbal  contract  by  the  terms 
of  which  the  defendant  agreed  to  furnish  to  plaintiff 
within  a  year  from  the  date  of  the  contract  an  ab- 
stract showing  clear  and  perfect  title  to  the  land 
described  in  the  contract;  that  defendant  failed  to 
furnish  such  abstract  at  any  time.  Plaintiff  further 
states  that  during  the  winter  of  1914  the  parties 
mutually  agreed  to  rescind  the  contract,  and  plain- 
tiff surrendered  to  defendant  the  possession  of  the 
real  estate  described  in  the  contract.*  Plaintiff  avers 
that  it  was  mutually  understood  by  and  between  the 
parties  at  the  time  of  signing  the  contract  that  the 
defendant  would  at  once  deliver  to  plaintiff  an  ab- 
stract of  title  to  the  Lane  County  land  showing  clear 
title  in  defendant,  and  that  at  the  time  defendant 
represented  that  he  had  a  good  title  to  the  land. 

Neither  the  personal  property,  the  abstract  of  title, 
nor  the  South  Dakota  land  was  mentioned  in  the 
written  contract.  In  May,  1913,  plaintiff  discovered 
that  the  contract  failed  to  provide  for  an  abstract  of 
title  to  the  Lane  County  land  and  had  some  talk  with 
the  defendant  in  regard  thereto.  It  was  at  this  time 
plaintiff  claims  defendant  agreed  that,  if  he  did  not 
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furnish  the  abstract  showing  good  title  within  a  year, 
or  by  the  time  the  next  interest  would  become  due, 
the  plaintiff  would  not  be  required  to  take  the  land, 
and  that  he  would  repay  her  what  she  had  paid 
thereon. 

The  defendant  claims  that  at  the  time  of  entering 
into  the  contract  it  was  verbally  agreed  that  at  the 
time  of  the  last  payment  to  be  made  under  the  eon- 
tract  and  when  a  deed  was  to  be  delivered,  that  he 
should  furnish  to  plaintiff  an  abstract  of  title  to  the 
property.  The  annual  interest  for  the  first  year 
came  due  on  April  14,  1914.  On  August  26th  of  that 
year  Ward  commenced  a  suit  in  the  Circuit  Court 
for  Lane  County  to  foreclose  the  contract  on  account 
of  the  failure  to  pay  the  interest  and  taxes.  A  de- 
cree of  foreclosure  was  rendered  by  the  trial  court, 
and  upon  appeal  to  this  court  the  decree  was  re- 
versed and  the  suit  was  dismissed  without  prejudice 
to  the  rights  of  either  party:  See  Ward  v.  James, 
84  Or.  375,  385  (164  Pac.  370).  In  the  present  suit 
the  defendant  denies  that  he  agreed  to  furnish  an 
abstract  of  title  before  the  interest  became  due  on 
or  before  April  14,  1914,  or  at  any  time  before  final 
payment,  or  that  he  agreed  to  rescind  the  contract. 

It  appears  that  after  the  execution  of  the  contract 
plaintiff  assigned  the  same  and  her  interest  in  the 
Lane  County  land  and  personal  property  to  George 
R.  Rickman  and  Adaline  Rickman,  and  delivered  the 
possession  of  the  land  and  personal  property  to  them. 
They  remained  in  possession  thereof  until  March  20, 
1915,  when  they  vacated  and  abandoned  the  premises, 
as  plaintiff  asserts,  on  account  of  the  defective  title 
of  defendant.  Thereupon  defendant,  Ward,  entered 
into  the  possession  of  the  land.  The  personal  prop- 
erty was  never  returned  or  offered  to  be  returuQd 
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to  Ward.  Part  thereof  seems  to  have  been  kept  or 
dissipated  by  the  Rickmans,  and  a  portion  thereof 
was  paid  to  a  real  estate  broker  as  commission  for 
making  the  deal  between  plaintiff  and  the  Eickmans. 

To  defendant  Ward's  further  and  separate  answer 
in  equity,  showing  that  the  contract  had  never  been 
rescinded  and  seeking  to  foreclose  the  same,  plain- 
tiff replied,  setting  up  all  of  the  facts  that  were  in 
her  amended  complaint,  and  asking  that  the  answer 
in  equity  be  dismissed,  and  the  issues  be  tried  to  a 
jury,  as  in  an  action  at  law. 

The  trial  court  found  that  there  was  no  agreement 
on  the  part  of  defendant  to  furnish  an  abstract  of 
title  until  final  payment  should  be  made  by  plaintiff; 
that  there  was  no  agreement  on  the  part  of  defendant 
to  rescind  the  contract;  and  that  the  sum  of  $3,954.12 
was  then  due  from  plaintiff,  Frances  E.  James,  to 
defendant  George  D.  Ward,  upon  the  contract,  to- 
gether with  $800  attorneys'  fees  in  the  suit.  The 
court  decreed  that  the  contract  be  foreclosed — 

'*  Provided  that  the  plaintiff,  Frances  E.  James, 
shall  have  a  period  of  six  months  from  the  date  of 
this  decree  to  pay  into  court  the  amount  so  found 
due  as  aforesaid,  together  with  the  attorneys'  fees 
and  the  costs  of  this  action,  with  interest  thereon, 
except  as  to  attorneys'  fees,  at  the  rate  of  7  per  cent 
per  annum  from  the  date  hereof,  and  in  the  event 
of  the  payment  of  such  amount  the  said  Frances  E. 
James,  plaintiff,  shall  be  entitled  to  and  receive  a 
credit  of  the  sum  of  six  hundred  dollars,  the  rents 
collected  by  the  defendant," 

And  upon  failure  of  plaintiff  to  pay  the  amount 
the  contract  should  be  foreclosed 'and  the  action  at 
law  enjoined.    From  this  decree  plaintiff  appealed. 

Modified. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment \>y  Mr.  E.  E.  Slattery. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  0.  B.  Foster  and  Messrs  Williams  <&  Bean, 
with  an  oral  argument  by  Mr.  John  M.  Williams. 

BEAN,  J. — 1.  Plaintiff  assigns  error  of  the  trial 
court  in  assuming  jurisdiction  of  this  cause  in  equity 
and- refusing  to  relegate  the  parties  to  the  court  of 
law  in  foreclosing  the  contract.  Error  is  also  predi- 
cated in  the  allowance  of  $800  as  attorneys'  fees. 
It  is  first  urged  by  counsel  for  plaintiff  that,  "as  the 
plaintiff  instituted  her  action  at  law  first  the  court 
erred  in  compelling  her  to  submit  to  the  jurisdictloii 
of  a  court  of  equity." 

Section  390,  L.  0.  L.,  as  amended  by  Qeneral  Laws 
of  Oregon,  1917,  page  126,  which  enacted  a  radical 
change  in  equity  practice  in  this  state,  provides 
among  other  things  that — 

"In  an  action  at  law  where  the  defendant  is  entitled 
to  relief,  arising  out  of  facts  requiring  the  inter- 
position of  a  court  of  equity,  and  material  to  his 
defense,  he  may  set  such  matter  up  by  answer,  with- 
out the  necessity  of  filing  a  complaint  on  the  equity 
side  of  the  court;  and  the  plaintiff  may,  by  reply, 
set  up  equitable  matter,  not  inconsistent  with  the 
complaint  and  constituting  a  defense  to  new  matter 
in  the  answer.  Said  reply  may  be  filed  to  an  answer 
containing  either  legal  or  equitable  defenses.  The 
parties  shall  have  the  same  rights  in  such  case  as  if 
an  original  bill  embodying  the  defense  or  seeking  the 
relief  prayed  for  in  such  answer  or  reply  had  been 
filed.  Equitable  relief  respecting  the  subject  matter 
of  the  suit  may  thus  be  obtained  by  answer,  and  equi- 
table defenses  to  new  matter  contained  in  the  answer 
may  thus  be  asserted  by  reply.  When  such  an  equi- 
table matter  is  interposed,  the  proceedings  at  law 
shall  be  stayed  ^nd  the  case  shall  thereafter  proceed 
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until  the  determination  of  the  issues  thus  raised  as 
a  suif  in  equity  by  which  the  proceedings  at  law 
may  be  perpetually  enjoined  or  allowed  to  proceed 
in  accordance  with  the  final  decree;  or  such  equitable 
relief  as  is  proper  may  be  given  to  either  party.  If, 
after  determining  the  equities,  as  interposed  by  an- 
swer or  reply,  the  case  is  allowed  to  proceed  at  law, 
the  pleadings  containing  the  equitable  matter  shall 
be  considered  withdrawn  from  the  case,  and  the  court 
shall  allow  such  pleadings  in  the  law  action  as  are 
now  provided  for  in  actions  of  law.  No  cause  shall 
be  dismissed  for  having  been  brought  on  the  wrong 
side  of  the  court.  The  plaintiff  shall  have  a  right 
to  amend  his  pleadings  to  obviate  any  objection  on 
that  account.  Testimony  taken  before  the  amend- 
ment and  relevant  to  the  issue  in  the  law  actions 
shall  stand  with  like  effect  as  if  the  pleadings  had 
been  originally  in  the  amended  form/' 

The  defendant  set  up  in  his  answer  to  the  com- 
plaint in  the  action  at  law  facts  which  entitled  him 
to  relief  in  equity  and  which  were  material  to  his 
defense.  The  suit  is  in  the  same  condition  as  though 
nnder  the  old  statute  plaintiff  had  answered  the  com- 
plaint and  filed  a  complaint  in  equity  in  the  nature 
of  a  cross-bill. 

The  proceedings  are  in  conformity  with  the  statute 
as  amended.  The  plaintiff  had  a  right  by  her  reply 
to  set  up  equitable  matters  not  inconsistant  with  her 
complaint  constituting  a  defense  to  the  new  matter 
in  the  answer.  The  parties  had  the  same  rights  In 
this  case  as  if  an  original  bill  seeking  the  relief 
prayed  for  in  the  answer  had  been  filed.  There  was 
no  error  in  the  interposition  of  a  court  of  equity. 

2.  The  case  on  the  merits  centers  upon  the  ques- 
tion of  whether  or  not  there  was  a  mutual  rescission 
of  the  contract.  Plaintiff  and  her  husband  and  their 
minor  son  testified  to  the  purport  that  according  to 
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their  understanding  there  was  an  agreement  for  a 
mutual  rescission  of  the  contract  in  case  defendant  i 

did  not  perfect  his  title  and  furnish  an  abstract  of 
title  on  or  before  April  14,  1914. 

There  has  been  no  offer  on  the  part  of  plaintiff 
to  make  full  payment.  Indeed,  there  has  been  no 
tender  of  the  amount  due  under  the  terms  of  the  con- 
tract. Apparently  the  defendant,  at  the  time  the 
contract  was  executed,  thought  he  had  good  title  to 
the  land.  It  is  to  be  regretted  that  so  important  a 
matter  as  the  abstract  of  title  was  omitted  from  the 
contract.  Whatever  the  agreement  or  understanding 
was  at  the  time  of  the  contract,  it  seems  the  parties 
have  gone  beyond  that.  Reliance  of  plaintiff  is 
placed  upon  a  subsequent  agreement.  On  April  14, 
1914,  plaintiff  with  knowledge  of  the  condition  of  the 
title  of  Ward  to  the  land  and  of  the  failure  of  Ward 
to  furnish  the  abstract  by  that  time  and  of  the  al- 
leged false  representations  of  Ward,  instead  of  re- 
scinding the  contract  or  attempting  to  rescind  by  a 
letter  of  that  date  which  is  in  evidence  called  upon 
Ward  to  perfect  the  title.  She  had  obtained  an  ab- 
stract and  after  calling  Ward's  attention  to  the  de- 
fects in  the  title  used  this  language  in  the  letter: 

**I  would  therefore  request  that  you  take  such 
steps  as  are  necessary  to  put  the  title  in  marketable 
condition.  *  *  With  reference  to  the  interest  credits 
on  the  contract,  I  would  thank  you  to  give  me  the 
credits  due  on  the  contract,  possibly  the  best  way 
would  be  to  notify  Mr.  Wells,  your  attorney,  to  make 
that  notation  on  the  contract  for  you.'* 

Afterward  Ward  instituted  a  suit  to  perfect  his 
title  and  eliminate  the  objectionable  features  raised 
by  the  attorney  who  examined  the  abstract  of  title 
for  Mrs.  James,  and  acquired  quitclaim  deeds  from . 
various  persons,  and  at  the  time  of  the  trial  of  this 
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cause  it  is  conceded,  as  we  understand,  that  Ward 
had  a  complete  title  to  the  land.  The  abstract  of 
title  and  the  various  deeds  are  contained  in  the  rec- 
ord as  well  as  the  record  of  the  suit  to  quiet  title. 
'^  Scrutinizing  the  testimony  carefully,  it  would  seem 
that' Ward  desired  time  to  straighten  up  his  title,  and 
that  there  never  was  a  meeting  of  the  minds  of  the 
parties  to  the  effect  that,  if  the  title  was  not  completed 
by  April  14, 1914,  that  the  contract  should  be  rescinded. 
There  has  been  no  offer  on  the  part  of  plaintiff  to 
return  the  livestock  and  other  personal  property 
which  was  sold  and  delivered  by  defendant  to  plain- 
tiff. 

3.  The  trial  court  had  the  opportunity  of  seeing 
the  witnesses,  and  hearing  them  testify,  and  its 
opinion  on  this  disputed  question  of  fact  is  entitled 
to  great  weight.  We  are  constrained  to  note  that 
there  is  more  conflict  in  the  way  in  which  the  parties 
understood  the  arrangements,  or  conversations  sub- 
sequent to  the  contract  than  there  is  in  regard  to 
what  was  said  and  done.  That  Ward  was  to  furnish 
an  abstract  of  title  is  not  disputed.  As  to  when  he 
was  to  furnish  it  according  to  the  subsequent  ar- 
rangement there  is  a  great  chance  for  a  misunder- 
standing on  the  part  of  Mrs.  James. 

4.  One  of  the  parties  may  waive  any  terms  of  the 
contract  which  are  intended  for  his  benefit,  and  this, 
if  agreed  to  or  acquiesced  in  by  the  other  modifies 
the  contract  accordingly.  Parties  to  a  contract  of 
any  kind,  whether  written  or  verbal,  may  at  any  time 
rescind  or  terminate  it  by  their  mutual  consent  or 
agreement,  and  either  restore  each  other  to  the  status 
quo  or  fix  their  respective  rights  and  liabilities  upon 
such  abrogation  of  the  contract.  They  may  release 
themselves  from  a  contract  in  the  same  manner  that 
they  may  bind  themselves  by  a  contract:    Black  on 
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Bescission  and  Cancellation,  §  521.    It  is  stated  in 
Section  523  of  that  work  that : 

**So  long  as  a  contract  remains  executory,  a  mutual 
agreement  of  the  parties  to  rescind  it  requires  no 
new  or  independent  consideration,  for  the  release  of 
each  of  the  parties  from  his  duties  and  obligations 
under  the  existing  contract  is  sufficient  consideration 
for  his  agreement  to  release  the  other.*' 

Authority  to  the  contrary  is  there  noted.  If  Mrs. 
James  ever  had  the  right  to  demand  of  Ward  an  ab- 
stract of  title  showing  a  marketable  title  to  the  Lane 
County  land  prior  to  the  time  she  requested  that 
he  complete  his  title,  she  waived  that  right  and  ac- 
quiesced in  Ward  taking  reasonable  time  to  perfect 
the  record  of  his  title. 

5.  Plaintiff  also  seeks  to  rescind  the  contract  on 
the  ground  that  Ward  falsely  represented  that  he 
had  a  good  title  to  the  land.  The  plaintiff  and  those 
claiming  under  her,  the  Eickmans,  remained  in  pos- 
session of  the  premises  and'  enjoyed  the  benefits 
thereof  from  about  the  time  of  the  execution  of  the 
contract  until  March  20,  1915,  and  never  during  the 
period  after  she  discovered  the  alleged  defects  in 
the  title,  which  appears  to  have  been  prior  to  April 
14,  1914,  did  she  attempt  in  any  way  to  rescind  the 
contract  upon  any  grounds  until  she  filed  an  amended 
answer  in  the  former  suit  on  March  8,  1915,  in  which 
they  sought  to  rescind  the  contract  by  reason  of  a 
defective  title. 

The  general  rule  is  laid  down  in  39  Cyc,  page  1432, 
subdivision  li,  as  follows: 

**Any  action  on  the  part  of  the  purchaser  treating 
the  contract  as  in  force,  when  done  with  a  knowledge 
of  facts  creating  a  right  to  rescind,  amounts  to  a 
waiver  of  the  right  to  rescind  because  of  the  exist- 
ence of  such  facts/' 
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It  is  stated  in  the  opinion  in  the  case  of  Scott  v. 
Walton,  32  Or.  460,  at  page  464  (52  Pac,  180,  at  page 
181),  thus: 

**A  party  who  has  been  induced  to  enter  into  a 
contract  by  fraud,  has,  upon  its  discovery,  an  election 
of  remedies.  He  may  either  afiSrm  the  contract,  and 
sue  for  damages,  or  disaffirm  it,  and  be  reinstated 
in  the  position  in  which  he  was  before  it  was  consum- 
mated. These  remedies,  however,  are  not  concur- 
rent, but  wholly  inconsistent  The  adoption  of  oi^e 
is  the  exclusion  of  the  other.  If  he  desires  to  re- 
scind, he  must  act  promptly,  and  return  or  offer  to 
return  what  he  has  received  under  the  contract.  He 
cannot  retain  .  the  fruits  of  the  contract  awaiting 
future  developments  to  determine  whether  it  will  be 
more  profitable  for  him  to  affirm  or  disaffirm  it.  Any 
delay  on  his  part,  and  especially  his  remaining  in 
possession  of  the  property  received  by  him  under 
the  contract,  and  dealing  with  it  as  his  own,  will  be 
evidence  of  his  intention  to  abide  by  the  contract/' 

This  is  the  established  rule.  Several  material  ques- 
tions bearing  upon  this  case  were  thoroughly  dis- 
cussed by  Mr.  Justice  MoCamant  in  the  former  case, 
84  Or.  382  (164  Pac.  370). 

6.  It  is  fairly  shown  in  the  i:ecord  that  the  taking 
of  possession  of  the  property  by  Ward  on  March  20, 
1915,  when  it  was  abandened  by  the  Eickmans,  did 
not  constitute  a  rescission  of  the  contract.  Ward 
took  possession  in  order  that  the  party  against  whom 
he  was  prosecuting  a  suit  to  quiet  title  would  not 
gain  an  advantage  by  entering  into  possession  of 
the  premises  and  in  order  to  protect  the  buildings, 
which  had  been  left  with  the  doors  open,  and  prevent 
dilapidation  of  the  premises. 

Plaintiff  has  failed  to  prove  an  agreement  between 
herself  and  defendant  to  restore  each  other  to  the 
statvrS  quo,  or  mutually  rescind  the  contract. 
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7,  8.  Plaintiflf  claims  error  on  account  of  allowance 
of  attorneys'  fees.  Defendant  claims  that  as  she 
has  signified  an  intention  not  to  pay  the  amonnt 
found  due  upon  the  contract,  the  amount  of  attor- 
neys' fees  is  inmiaterial;  there  not  being  a  personal 
judgment  against  plaintiflf.  Conditions,  may  be 
changed  and  plaintiflf  may  yet  desire  to  reinstate  the 
contract.  It  seems  the  attorneys'  fees  were  esti- 
mated upon  the  balance  of  the  contract,  $11,000  and 
interest.  The  court  decreed  that  the  plaintiflf  might 
reinstate  the  coAtract  by  pajring  $3,954.12  together 
with  attorneys'  fees,  which  we  think  from  the  testi- 
mony  should  be  10  per  cent  of  $3,954.12  of  the 
amount  found  due.  Plaintiflf  should  be  allowed  six 
months  from  the  time  of  entering  the  mandate  in 
this  cause  in  the  lower  court  to  pay  the  amount 
found  due  upon  the  contract  by  the  trial  court  to- 
gether with  10  per  cent  attorneys'  fees,  with  interest 
on  the  amount  of  the  decree,  excepting  the  attorneys' 
fees,  at  the  rate  of  6  per  cent  per  annum  from  Jan- 
uary 13,  1919,  the  date  of  the  original  decree. 
Neither  party  should  recover  costs  upon  this  appeal. 

The  decree  of  the  lower  court,  modified  as  sug- 
gested, is  affirmed.  Modified. 

Habbis,  Johns  and  Bbnnstt,  JJ.,  concur. 


s. 
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ENDICOTT,  JOHNSON  &  CO.  v.  MULTNOMAH 

COUNTY. 

(190  Pac.  1109.) 

Taxation— Power   1b   Umited   to    Persona,    Property   and    Bnsineefl 
Witbin  Territorial  Jnriadlction. 

1.  The  power  of  taxation  though  an  inherent  attribute  of  sover- 
eignty is  limited  to  the  taxation  of  persons,  property  and  business 
situated  within  the  territorial  jurisdiction  of  the  state  imposing  the 
tax. 

Taxation— Peirsonal    Property—- Follows  Owemt  is  Subject  to  Exc^^ 
tlon. 

2.  The  general  rule  that  personalty  follows  the  owner  is  in- 
Toked.to  determine  the  situs  of  personal  property  for  taxation  as 
a  fietion  to  work  out  justice,  and  is  not  permitted  to  govern  when 
justice  does  not  demand  that  it  should,  and  cannot  prevail  when 
inconsistent  with  express  provisions   of  the  statute. 

Taxation — ^^ersonal  Property" — Tangibles  and  Intangibles. 

3.  Personal  property  for  purposes  of  taxation  includes  intan- 
gibles as  well  as  tangibles,  so  that  not  only  money  but  promissory 
notes  and  accounts  are  subject  to  taxation. 

Taxation  —  Tangible  Personalty  —  Nonresident  Owner  —  TaxaMe 
Wbsrs  Located. 

4.  Tangible  personal  property  may  be  taxed  where  it  is  phys- 
ically located,  even  though  the  owner  resides  in  another  jurisdic- 
tion. 

Taxation— Bills  and  Notes— At  Owner's  Dinniclls  in  Another  State 
not  Taxable. 

5.  Promissory  notes  owned  by  a  resident  of  another  state  and 
held  by  him  at  his  place  of  residence  are  not  taxable  within  the 
state,  though  executed  by  state  residents,  though  the  paper  on 
which  the  note  was  written  is  considered  the  note,  so  that  it  may 
be  treated  as  tangible  property. 

[On   right   of   state  to  Uix   evidences   of   debt   belonging   to 
nonresidents,  see  note  in  11  Ann.  Oas.  739.] 

Taxation— Bills   and    Notes — Owner— "Business    Situs''    of    Nonresi- 
dent WitUn  State  may  be  Taxed. 

6.  Where  a  nonresident  has  acquired  a  business  situs  within  the 
state,  that  is,  has  carried  on  a  business  in  the  state  more  or  less 
permanent  in  its  nature,  the  property  used  in  that  business,  in- 
cluding notes  and  accounts  arising  from  such  business  transactions, 
becomes  localized  at  the  place  where  the  business  is  conducted, 
and  is  there  taxable. 
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Taxatlon— Nonreflldent  Maauf actarer,  Represented  In  State  Only  bj 
flalenman,  hae  no  Buaineei  Situs. 

7.  A  nonresident  manufacturer,  whose  only  agent  in  the  state  is 
a  salesman  authorized  only  to  take  orders,  which  are  filled  directly 
from  the  factory,  and  for  which  payment  is  made  to  the  manufac- 
turer out  of  the  state,  has  no  business  situs  within  the  state,  so 
as  to  render  accounts  and  notes  for  sales  within  the  state  taxable. 

Taxation— Bills  and  Notes  of  Nonresident  not  Taxable  aa  Teraonal 
Property"~Statntes. 

8.  Section  3551,  L.  O.  L.,  as  amended  by  Laws  of  1907,  Chapter 
268,  making  taxable  personal  property  situated  or  owned  within 
the  state,  and  section  3553,  as  amended  by  the  same  chapter,  defin* 
ing  personal  property  to  include  debts  due  from  solvent  debtors, 
when  construed  in  the  light  of  their  legislative  history,  do  not 
make  taxable  notes  and  accounts  due  from  resident  debtors  to  a 
nonresident  of  the  state,  who  has  no  business  situs  within  the  state. 

Taxation— Domicile  of  Owner— Prima  Fade  Sltos  of  Personalty  for 
Taxation. 

9.  The  domicile  of  the  owner  is  prima  faeie  the  situs  of  personal 
property  for  taxation,  so  that  unequivocal  words  are  ordinarily 
needed  in  any  tax  legislation  to  separate  the  personal  property 
from  the  owner's  domicile. 

From  Multnomah:  John  P.  Kavanaugh,  Judge. 

Department  1. 

The  assessor  of  Multnomah  County  made  an  as- 
sessment against  Endicott,  Johnson  &  Company  for 
** money,  notes  and  accounts"  in  the  sum  of  $5,000, 
and  for  **oflSce  furniture,  library,  instruments,"  in 
the  sum  of  $30.  The  board  of  equalization  for 
Multnomah  County  denied  an  application  made  by 
Endicott,  Johnson  &  Company  for  the  cancellation 
of  the  assessment,  and  Endicott,  Johnson  &  Company 
appealed  to  the  Circuit  Court.  After  a  hearing  the 
Circuit  Court  ordered  that  the  assessment  be  an- 
nulled, and  the  county  appealed  to  this  court. 

Endicott,  Johnson  &  Company  are  manufacturers 
of  shoes,  and  have  their  factory  and  place  of  business 
in  Endicott,  New  York.  W.  H.  Ambler  is  employed 
by    Endicott,    Johnson  &  Company    as  a  traveling 
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salesman.  His  territory  includes  all  Ahat  part  of 
Oregon  which  is  west  of  Bend;  and  he  visits  mer- 
chants in  that  territory,  displays  samples,  takes  or- 
ders for  shoes,  and  sends  the  orders  to  Endicott, 
New  York.'  The  orders  are  filled  in  Endicott,  *' billed 
on  sixty  days'  time,**  and  ""the  merchants  remit 
directly  to  the  house  for  the  merchandise  when  the 
bills  are  due.'*  Ambler  maintains  an  office  in  the 
Worcester  Block  in  Portland,  and  on  the  door  appear 
the  words  "Endicott,  Johnson  &  Company,  Whole- 
sale Shoes,  W.  H.  Ambler,  Agent.**  The  furniture 
in  the  office  is  the  personal  property  of  Ambler; 
and,  when  asked  why  he  caused  the  name  of  Endicott, 
Johnson  &  Company  to  appear  on  the  door  in  addi- 
tion to  his  own,  he  explained  that — 

*' Endicott,  Johnson  is  much  better  known  than 
W.  H.  Ambler;  and  a  merchant  looking  for  the  office 
of  Endicott,  Johnson  &  Company  would  look  for  their 
name,  not  for  mine.'* 

Ambler  had  no  authority  except  to  solicit  and  send 
orders  for  goods  to  Endicott,  New  York,  where  they 
were  accepted  or  rejected,  and,  if  accepted,  were 
•  filled,  Endicott,  Johnson  &  Company  do  not  main- 
tain a  branch  office,  or  a  J)lace  of  business,  or  a  ware- 
house in  Oregon.  Merchants  buying  goods  remit  to 
Endicott.  There  are  no  moneys  deposited  to  the 
credit  of  Endicott,  Johnson  &  Company  in  Oregon. 
On  March  1,  1918,  the  date  as  of  which  the  assess- 
ment was  made,  Endicott,  Johnson  &  Company  had 
no  property  physically  located  in  Oregon.  On  that 
date,  however,  there  were  unpaid  accounts  due  from 
Oregon  merchants  to  whom  Endicott,  Johnson  & 
Company  had  sold  shoes,  and  possibly  Endicott, 
Johnson  &  Company  also  had  in  their  possession  at 
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Endicott,  New  York,  promissory  notes  given  by  Ore- 
gon merchants  for  shoes  purchased  by  them. 

Affirmsd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  Mowry,  Deputy  District  Attor- 
ney. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  F.  M.  Saxton,  Mr.  Sidney  Teiser  and  Mr.  J.  F. 
Boothe,  with  oral  arguments  by  Mr.  Saxton  and  Mr. 

Teiser. 

HAERIS,  J. — The  county  concedes  that  the  assess- 
ment of  $30  against  Endicott,  Johnson  &  Company 
on  account  of  "office  furniture,  library,  instruments,** 
was  properly  set  aside;  but  the  annulment  of  the 
assessment  of  $5,000  on  account  of  **  money,  notes, 
and  accounts'*  is  strenuously  resisted.  The  county 
also  concedes  that  the  company  had  no  money  within 
its  jurisdiction.  The  position  of  the  county  is  that, 
inasmuch  as  Endicott,  Johnson  &  Company  had  no 
money  in  Multnomah  County,  but  did  have  notes  and 
accounts  arising  out  of  sales  made  to  Oregon  mer- 
chants, it  must  be  presumed  that  the  assessment  was 
not  intended  to  cover  money,  but  that  it  was  designed 
to  embrace  only  notes  and  accounts.  For  the  pur- 
poses of  this  case,  we  shall  assume,  without  deciding, 
that  the  word  ** money"  appearing  on  the  assessor's 
records  may  be  ignored,  and  that  the  assessment  was 
intended  to  cover,  and  that  it  does  cover,  nothing 
but  notes  and  accounts. 

It  affirmatively  appears  from  the  evidence  that  the 
company  had  in  its  possession  at  Endicott,  New 
York,  promissory  notes;  but  it  does  not  clearly  ap- 
pear whether  any  of  these  notes  were  given  on  ao- 
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count  of  sales  made  in  Oregon;  and,  moreover,  the 
findings  of  the  trial  court,  although  indefinite  in  this 
respect,  rather  indicate  that  it  was  the  opinion  of 
the  Circuit  Court  that  the  company  did  not  have  any 
notes  signed  by  Oregon  merchants.  We  shall  not 
attempt  to  determine  what  the  actual  facts  are,  but 
we  shall  assume  that  the  county's  contention  is  cor- 
rect, and  that  on  Marc\l,  1918,  Endicott,  Johnson  & 
Company  did  *'own  notes  and  accounts  that  were 
owing  to  them  from  residents  of  Multnomah  County, ' ' 
and  that  these  were  the  notes  and  accounts  covered 
by  the  assessment,  and  that  $5,000  was  their  aggre- 
gate value. 

1.  The  power  of  taxation,  although  an  inherent  at- 
tribute of  sovereignty,  is  necessarily  limited  to  sub- 
jects within  the  jurisdiction  of  the  state  exercising 
the  power.  *' These  subjects,'*  as  stated  in  State 
Tax  on  Foreigrirheld  Bonds ,  15  Wall.  300  (21  L.  Ed. 
179),  *'are  persons,  property,  and  business.''  !Al 
state  cannot  tax  a  person  or  property  or  a  business 
unless  it  first  acquires  jurisdiction  over  such  person, 
property,  or  business.  It  is  the  prerogative  of  the 
legislature  to  decide  what  persons  and  what  property 
shall  be  taxed;  bnt  legislation  of  a  given  state  can 
be  made  to  operate  only  upon  persons  &nd  property 
within  the  sphere  of  its  territorial  limits.  A  tax 
imposed  without  jurisdiction  over  either  persons  or 
property  is  void:  St.  Louis  v.  The  Ferry  Company, 
78  U.  S.  (11  Wall.)  423  (20  L.  Ed.  192,  see,  also, 
Rose's  U.  S.  Notes);  Tappan  v.  Merchants^  National 
Bank,  19  Wall.  490  (22  L.  Ed.  189) ;  New  York,  L.  E. 
d  W.  R.  Co.  V.  Pennsylvania,  153  U.  S.  628  (38  L.  Ed. 
854,  14  Sup.  Ct.  Eep.  952) ;  Metropolitan  Life  Ins. 
Co.  V.  New  Orleans,  205  U.  S.  395  (51  L.  Ed.  853, 
27  Sup.  Ct.  Bep.  499  (affirming  115  La.  698  (9  L.  E.  A. 
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(N.  S.  1240,  116  Am.  St.  Rep.  179,  39  South,  846)  ; 
City  of  Augusta  v.  Kimball,  91.  Me.  605  (41  L.  E.  A. 
475,  40  Atl.  666). 

2.  The  maxim  mohUia  sequu/nter  personam  ex- 
presses a  comprehensive  and  general  rule  applicable 
to  personal  property,  and,  subject  to  a  considerable 
ntmiber  of  exceptions,  this  general  rule  is,  for  taxa- 
tion purposes,  invoked  to  determine  the  situs  of  per- 
sonal property:  Callender  Navigation  Co.  v.  Pome- 
roy,  61  Or.  343,  352  (122  Pac.  758).  The  rule  mobilia 
sequunter  personam  does  not  arise  out  of  any  re- 
quirements of  the  Constitution,  but  is  a  mere  fiction 
of  the  law,  contrived  for  convenience  and  intended 
to  work  out  justice;  and,  therefore,  it  is  not  per- 
mitted to  govern  when  justice  does  not  demand  that 
it  should  do  so,  and  it  cannot  prevail  when  incon- 
sistent with  express  provisions  of  statute:  Board  of 
Assessors  v.  Comptoir  National,  191  TJ.  S.  388  (48 
L.  Ed.  232,  24  Sup.  Ct.  Rep.  109,  see,  also,  Rose's 
U.  S.  Notes) ;  Union  Refrigerator  Transit  Co.  v. 
Lynch,  18  Utah,  378  (55  Pac.  639,  48  L.  R.  A.  790) ; 
Poppleton  V.  Yamhill  Co.,  18  Or.  377,  382  (23  Pac. 
253,  7  L.  R.  A.  449). 

3.  Personal  property  includes  intangibles  as  well 
as  tangibles,  for  not  only  money,  but  also  promissory 
notes,  and  accounts  not  represented  by  any  written  ^ 
evidence  of  indebtedness,  are  generally  treated  as 
property,  and  therefore  subject  to  taxation:  26 
R.  C.  L.  138. 

4.  Notwithstanding  the  general  rule  expressed  by 
the  maxim  mobilia  sequunter  personam,  it  is  now 
firmly  established  that  tangible  personal  property 
may  be  taxed  at  the  situs  where  it  is  physically 
located,  even  though  the  owner  resides  in  another 
jurisdiction.    It  is  not  necessary  here  to  discuss  the 
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extent  or  the  limitations  or  the  requisites  of  thi^ 
established  doctrine,  for  the  reason  that  we  are  not 
called  upon  to  decide  any  question  concerning  tan- 
gibles. While  the  assessment  included  the  items  of 
''furniture,  library,  instruments, ' '  and  *' money, ^'  it 
is  conceded  by  the  county  that  Endicott,  Johnson  & 
Company  did  not  have  any  of  these  tangibles  in  Mult- 
nomah Connty;.and,  consequently,  our  attention  will 
be  confined  to  the  two  intangibles  mentioned  in  the 
assessment, — ^notes  and  accounts. 

If  Endicott,  Johnson  &  Company  owned  any  prom- 
issory notes  given  for  shoes  sold  to  Oregon  custom- 
ers, the  instruments  wer^  held  in  New  York)  and 
were  not  physically  located  in  Oregon.  There  are 
cases  in  which  statements  may  be  found  indicating 
a  tendency  to  treat  a  promissory  note,  not  merely 
as  evidence  of  property,  but  as  property  itself,  on 
the  theory  that  the  debt  is  inseparable  from  the 
paper  which  declares  and  constitutes  it,  and  hence 
the  paper  is  deemed  to  be  so  important  an  element 
of  the  value  of  what  it  represents  as  to  make  it 
analogous  to  tangible  property:  Blackstone  v.  Miller, 
188  U.  S.  189  (47  L.  Ed.  439,  23  Sup.  Ct.  Eep.  277) ; 
Wheeler  v.  Sohmer,  233  U.  S.  434  (58  L.  Ed.  1030, 
34  Sup.  Ct.  Rep.  607) ;  Walker  v.  Jack,  31  0.  C.  A. 
462  (88  Fed.  576). 

5.  Since  the  owners,  Endicott,  Johnson  &  Company, 
are  domiciled  in  the  State  of  New  York,  and  the 
notes  upon  which  th^y  are  assessed  are  held  by  them 
and  are  physically  located  in  New  York,  it  will  not 
be  necessary  to  decide  whether,  as  was  held  in  Johvr- 
son  V.  City  Council^  3  Or.  13,  the  situs  of  a  note  for 
property  taxation  purposes  is  determined  by  the 
domicile  of  the  owner  regardless  of  the  physical 
location  of  the  paper  evidencing  the  debt,  or  whether, 
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as  was  indicated  in  Blotckstone  v.  Miller  and  kindred 
cases,  a  promissory  note  may  be  assimilated  to  tan- 
gibles on  the  ground  that  it  not  only  declares  the 
existence  of  the  debt,  but  also  constitutes  the  debt, 
and  the  paper  itself  being  tangible,  is  capable  of 
physical  location. 

6.  If  jurisdiction  to  levy  a  property  tax  is  to  be 
determined  solely  by  the  domicile  of  the  owner,  then 
the  disputed  assessment  was  void  for  the  reason  that 
the  owners  of  the  notes  and  accounts  are  domiciled 
in  the  State  of  New  York.  While  it  is  settled  as  a 
matter  of  constitutional  law  that  the  situs  of  the  debt 
or  credit,  for  the  purposes  of  property  taxation, 
cannot  arbitrarily  be  made  to  depend  solely  upon 
the  domicile  of  the  debtor,  nevertheless  a  debt  or 
credit  may,  in  some  circumstances,  be  given  a  situs 
for  property  taxation  at  a  place  other  than  the  domi- 
cile of  the  owner.  'Although  it  is  the  general  rule 
that  the  situs  of  intangibles  cannot  be  assigned  to 
a  place  other  than  the,  domicile  of  the  owner,  and 
although  the  domicile  of  the  debtor  cannot  be  made 
the  single  determining  factor,  nevertheless  there  are 
recognized  exceptions  to  the  general  rule;  as,  where 
there  is  such  a  combination  of  circumstances  as  pro- 
duces what  is  referred  to  in  the  books  as  a  ^'business 
situs,"  as  distinguished  from  the  domicile  of  the 
owner.  A  precedent  giving  concrete  illustration  of 
the  application  of  the  doctrine  of  *' business  situs** 
is  found  in  Marshall-Wells  Hardware  Co.  v.  Multno- 
mah County,  58  Or.  469  (115  Pac.  150).  It  is  im- 
possible to  frame  an  accurate  formula  which  will 
include  every  case  properly  subject  to  the  operation 
of  the  rule  of  **  business  situs,  *'  and  exclude  every 
case  legally  beyond  its  grasp,  for  each  case  is  largely 
dependent  upon  its  own  facts.    In  an  exhaustive  and 
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well-considered  note  to  Liverpool  &  L.  &  G.  Ins.  Co. 
V,  Board  of  Assessors,  appearing  in  L.  E.  A.  1915C, 
903,  925,  the  author  states  that: 

'*The  term  *  business  situs,*  frequently  employed 
by  the  courts  to  indicate  a  situs  for  credits  apart 
from  the  creditor's  domicile,  though  not  very  precise 
or  accurate  in  its  import,  does  suggest  an  indispensa- 
ble condition  of  such  a  situs,  that  is,  the  necessity  of 
something  like  a  general,  or  more  or  less  continuous, 
course  of  business  or  series  of  transactions  within 
the  state,  as  distinguished  from  mere  sporadic  and 
isolated  transactions. ' ' 

In  Johnson  County  v.  Hewitt,  76  Kan.  816  (93  Pac. 
181,  14  L.  E.  A.  (N.  S.)  493),  when  referring  to  the 
question  of  '^independent  situs'*  for  notes  and  mort- 
gages, the  court  says : 

**  Generally  the  element  of  separation  from  the 
domicile  *of  the  owner  and  fairly  permanent  attach- 
ment to  some  foreign  locality  should  appear,  together 
with  some  business  use  of  them,  or  some  power  of 
managing,  controlling,  or  dealing  with  them  m  a  busi- 
ness way." 

Where  property  is  used  in  a  business  carried  on 
in  one  state,  and  the  owner  of  the  property  is  domi- 
ciled in  another  state,  the  property  which  is  so  used 
in  that  business  becomes  localized  at  the  place  where 
such  business  is  conducted,  acquires  a '  *  business  situs, ' ' 
and  is  taxable  at  that  ** business  situs";  and  so,  too, 
credits  arising  out  of  that  business,  whether  they  be 
accounts  not  evidenced  by  any  writing,  or  whether 
they  be  in  the  concrete  form  of  notes,  may  by  legisla- 
tion be  made  taxable  at  such  *' business  situs": 
Liverpool  £  L.  (B  G.  Ins.  Co.  v.  Board  of  Assessors, 
221  U.  S.  346  (55  L.  Ed.  762,  31  Sup.  Ct.  Eep.  550, 
L.  E.  A.  1915C,  903) ;  Assessors  v.  Comptoir  National, 
191  U.  S.  388  (48  L.  Ed.  232,  24  Sup.  Ct.  Eep.  109) ; 
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Goldgart  v.  People;  106  111.  25;  In  re  Jefferson^  35 
Minn.  215  (28  N.  W.  256). 

7.  In  the  instant  case,  however,  we  do  not  find  any 
one  of  the  several  circumstances  which  usually  ap- 
pear, either  singly  or  in  combination,  in  adjudica- 
tions where  it  has  been  held  that  intangibles  had  be- 
come separated  from  the  domicile  of  their  owner  by 
reason  of  having  been  localized  at  a  given  **  business 
situs''  in  a  jurisdiction  other  than  the  domicile  of  the 
owner.  There  is  no  branch  office  or  place  of  business 
in  Oregon.  There  is  no  agent  in  Oregon,  except  a 
traveling  salesman,  and  his  only  authority  is  to  solicit 
orders.  He  does  not  receive  payments,  and  he  has 
no  authority  to  make  collections ;  payments  are  made 
by  remittances  to  New  York.  No  goods  of  any  kind 
are  stored  in  Oregon;  but  all  orders  are  filled  in  New 
York,  and  the  goods  are  shipped  directly  to  the  cus- 
tomer. Endicott,  Johnson  &  Company  are  domiciled 
in  New  York;  they  have  no  property  of  any  kind  in 
Oregon.  The  record  does  not  disclose  whether  Endi- 
cott,  Johnson  &  Company  is  a  corporation,  or  a  part- 
nership, or  an  individual  operating  under  a  trade 
name,  although  we  infer  from  the  printed  briefs  that 
the  company  is  a  partnership;  but  if  the  company  is 
a  corporation  it  cannot  be  compelled  to  pay  corpora- 
tion license  fees  in  this  state,  for  the  reason  that 
the  business  done  by  it  in  this  state  is  pure  inter- 
state commerce:  Vermont  Farm  Mack.  Co.  v.  Hall, 
80  Or.  308  (156  Pac.  1073);  Deardorf  v.  IdaJw  Na- 
tional  Harvester  Co.,  90  Or.  425  (177  Pac  33).  If, 
as  was  done  by  Marshall- Wells  Hardware  Company 
{Marshall-Wells  Hardware  Co.  v.  Multnomah  Co., 
58  Or.  469  (115  Pac.  150),  Endicott,  Johnson  &  Com- 
pany  had  localized  any  part  of  their  business  in  Ore- 
gon so  as  to  create  a  ''business  situs"  here,  then 
not  only  the  tangibles  used  here  in  such  business,  but 
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also  the  accounts  and  notes  arising  out  of  such  busi- 
ness could  be  separated  from  the  domicile  of  the 
owners,  and  be  made  liable  for  the  payment  of  a 
property  tax;  but,  as  already  stated,  the  circum- 
stances attending  the  business  transacted  by  Endi- 
cott,  Johnson  &  Company  did  not  create  a  *' business 
situs ' '  in  Oregon,  and  consequently  Multnomah  County 
cannot  lawfully  levy  a  property  tax  on  any  notes  or 
accounts  held  by  Endicott,  Johnson  &  Company.  In 
other  word^,  a  statute  designed  to  tax  notes  and  ac- 
counts circumstanced  as  are  the  notes  and  accounts 
now  under  consideration  would  be  unconstitutional 
because  of  a  lack  of  jurisdiction  over  them. 

8.  While  what  we  have  already  said  is  sufficient 
finally  to  dispose  of  this  controversy,  yet  we  may 
with  propriety  add  that  an  examination  of  Sections. 
3551  and  3553,  L.  0.  L.,  when  made  in  the  light  of 
the  history  of  these  sections,  will  result  in  the  con- 
elusion  that  this  legislation  was  not  intended  to  cover 
notes  and  accounts  like  those  owned  by  Endicott, 
Johnson  &  Company. 

Originally,  Section  3551,  L.  0.  L.,  in  part  read  as 
follows : 

'*  •  •  all  property,  real  and  personal,  within  this 
state,  not  expressly  exempted  therefrom,  shall  be  sub- 
ject to  taxation  in  the  manner  provided  by  law*': 
Deady's  Code,  p.  893,  §1. 

Although  this  section  was  amended  in  1876  (Laws 
1876,  page  69),  the  quoted  part  of  Section  3551  stood 
unchanged  until  1907,  when  it  was  amended  so  as  to 
read  as  it  now  appears : 

''  •  •  all  personal  property  situated  or  owned 
within  this  state,  except  such  as  may  be  specifically 
exempted  by  law,  shall  be  subject  to  assessment  and 
taxation  in  equal  and  ratable  proportion":  Laws 
1907,  Chapter  268. 

96  Or. — 14 
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In  its  original  form,  Section  3553,  L.  O.  L.,  so  far 
as  it  is  material  here,  was  worded  as  follows: 

''The  terms  *  personal  estate'  and  'personal  prop- 
erty' shall  be  construed  to  include  *  *  all  debts  due 
or  to  become  due  from  solvent  debtors,  whether  on 
account,  contract,  note,  mortgage  or  otherwise.  •  •  '' 
Deady's  Code,  p.  894,  §  3, 

This  statute  remained  unchanged  until  1907,  when 
it  was  amended  so  as  to  read  as  it  now  appears: 

''The  terms  'personal  estate'  and  ' personar prop- 
er ty  '  shall  be  construed  to  include  all  things  in  action, 

•  •  all  debts  due  or  to  become  due  from  solvent 
debtors,  whether  on  account,  contract,  note,  mortgage, 
or  otherwise,   either  within   or   without   this   state; 

•  •  "    Laws  1907,  Chapter  268,  §  3. 

In  1890  this  court,  construing  the  statutes  then  in 
force,  and  deciding  a  case  where  a  person  domiciled 
in  this  state  sent  moneys  into  Washington  territory 
and  caused  them  to  be  loaned  there  by  his  agents, 
who  took  notes  secured  by  mortgages  on  real  prop- 
erty situated  there,  and  the  agents  retained  the  notes 
and  mortgages  in  their  possession,  held  that  this 
state  could  not  tax  the  money,  notes,  or  mortgages, 
basing  the  decision  upon  the  wording  of  the  statute: 
Poppleton  V.  Yamhill  Co.,  18  Or.  377  (23  Pac.  253, 
7  L.  E.  A.  449).  It  will  be  noted  that  Section  3553, 
L.  0.  L.,  defines  the  "personal  property"  which,  ac- 
cording  to  Section  3551,  L.  0.  L.,  shall  be  subject  to 
assessment  and  taxation;  and,  included  in  this  defini- 
tion of  personal  property  are  "debts  due  or  to  be- 
come due  from  solvent  debtors,  whether  on  account, 
contract,  note,  mortgage  or  otherwise,  either  within 
or  without  this  state."  It  is  obvious  that  the  notes 
and  accounts  for  which  Endicott,  Johnson  &  Company 
have  been  assessed  are  not  situated  in  this  state ;  nor 
can  it  be  said  that  they  are  owned  in  this  state,  be^ 
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cause  the  owner  is  domiciled  in  New  York,  See  opin- 
ion of  Mr.  Justice  Hatch  in  People  v.  Barker,  84 
App.  Div.  469  (83  N.  T.  Supp.  33,  37),  and  see,  also, 
note  in  36  L.  E.  A.  (N.  S.)  297. 

9.  When,  as  already  stated,  we  read  these  two  sec- 
tions of  the  Code  in  the  light  of  their  history  and 
when  we  do  this,  remembering  that  the  domicile  of 
the  owner  prima  facie  furnishes  the  situs  of  person- 
alty for  the  purposes  of  property  taxation,  and  that 
unequivocal  words  are  ordinarily  needed  in  any  legis- 
lation designed  to  separate  the  personal  property 
from  the  domicile  of  the  owner,  it  becomes  manifest 
that  the  legislature  did  not  attempt  to  tax  notes  and 
accounts  arising  out  of  business  transactions  like 
those  involved  here:  Johnson  v.  City  Council,  3  Or. 
13;  note  in  L,  E.  A.  1915C,  904,  910;  26  E.  C.  L.  287; 
W.  W.  Kimball  Co.  v.  Shawnee  Co.,  99  Kan.  302  (161 
Pac.  644,  L.  E.  A.  1917B,  1282) ;  Bollinger  v.  Rapello 
(C.  C),  14  Fed.  32;  Bears  v.  Gra/nd  Rapids,  129  Mich. 
572  (89  N.  W.  328). 

The  final  order  made  by  the  Circuit  Court  annul- 
ling the  assessment  is  affirmed.  Affirmed. 

McBbide,  C.  J.|  and  Bsnsok  and  Burnett,  JJ., 
concur. 
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ABAIVDONMENT. 

See  Vendor  and  Purchaser,  5. 

Abandonment  of  a  Fixed  FiaUng  Location. 
See  Fish,  11. 

ACOOXJNT-BOOK. 

Entiles  Made  by  Deeea^^d  Person  In  His  Aocount-book  Admissible. 
See  Evidence,  1. 

Acoonnt  Stated— Not  Presomed  to  Extend  to  Items  Arising  After 
Statement. 

1.  An  account  stated  is  not  presumed  to  extend,  to  items  arising 
after  statement  of  the  account.     (G'Db.j  y,  Spencer,  73.) 

ACQX7IESCEN0E. 

See  Contracts,  11. 

ADMISSIONS. 

Statements  of  Ancestor  Admissible  Against  Heir  Claiming  Under 
Him  by  Descent 

See  Evidencoi  3. 

ADVEBSB  POSSESSION. 

Adyexia  Possession— Evidence — Gift  by  Fatbsr  to  Daughter. 

1.  In  a  daughter's  suit  to  quiet  title  to  land  claimed  to  have  been 
given  her  bj  her  father,  evidence  held  to  show  that  the  father  made 
a  parol  gift  of  the  land  to  the  daughter,  at  which  time  she  took  pos- 
session of  the  land  as  her  own,  and  continued  in  exclusive  occupancy 
under  the  gift.     (Miller  v.'  Conley,  413.) 

Adverse  Possession— Gift  of  Land  by  Parol— Poesesslon  for  Ten  Tears 
Oives  Fee-siinple  Title. 

2.  Where  a  gift  of  land  is  made  by  parol,  and  the  donee  takes 
possession,  adverse  possession  is  established,  which,  continued  for 
ten  years,  gives  the  donee  a  fee-simple  title.  (Miller  v.  Conley, 
413.) 

Beply  Alleging  Adverse  Possosaioii  No  Departium. 

See  Pleading,  6. 

Diversion  for  Less  Than  Ten  Tears  No  Vested  Biglit 
See  Waters,  1. 

AOENCT. 

See  Sales,  6. 

General  Verdict  for  Defendant  Sustained,  Notwitlistaiidlng  Finding 
of  Undisclosed  Agency. 

See  Sales.  9. 
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Purchaser  of  Timber  Held  not  Agent. 
See  Principal  and  Agent,  3. 

One  Deals  With  Alleged  Agent  at  His  (hm  BildL 

See  Principal  and  Agent,  4. 

AMENDMENT. 

See  Pleading,  3,  4. 

Void  Amendment  IioaTes  Statnte  Unchanged. 
See  Statutes,  2. 

Bef nsal  to  Permit  Amendment  to  Answer. 
See  Pleading,  5. 

ANIMAIJI. 

Animals— Damages  for  Trespassing  by  Sheep. 

1.  Evidence  held  sufficient  to  support  a  finding  that  land  de- 
pastured bj  sheep  was  damaged  to  the  extent  of  $250.  (Brown 
V.  McCloud,  649.) 

Animals— Trespass— Unfenced  Lands. 

2.  That  lands  were  unfenced  and  stock  could  roam  thereon  at 
will  did  not  authorize  defendant  to  herd  or  drive  his  sheep  upon 
the  land,  nor  to  permit  them  to  graze  thereon.  (Brown  y.  McCloud, 
549.) 

APPEAL  AND  EBSOS. 
Appeal  and  Error—Filing  Btlef— Time— Dismissal. 

1.  Respondent's  brief  filed  after  the  20  days  from  serTiee  of 
appellants'  brief  allowed  by  Supreme  Ourt  Rule  8  (89  Or.  713,  173 
Pac.  viii)  will  be  stricken  on  motion;  time  not  having  been  ex- 
tended.    (Clatsop  County  v.  Wuopio,  1.) 

Appeal  and  Error — Court  Beversing  Judgment  in  Equitable  Action 
Triable  at  Law  will  Remand  Case  for  Trial. 

2.  In  beneficiary's  action  in  equity  to  revive  and  restore  can- 
celed policy  and  to  recover  thereon,  Supreme  Court,  in  reversing 
judgment  for  beneficiary  on  ground  that  beneficiary's  remedy  was 
an  action  at  law,  will  remand  -cause  under  Laws  of  1917,  page  126, 
so  that  beneficiary  may  have  case  tried  at  law,  with  permission  to 
beneficiary  to  amend  her  pleadings.  (Burr  v.  Mutual  Life  Ins. 
Co.,  14.) 

Appeal  and  Error — Order  Directing  Beoeiyer  to  Pay  Costa  is  not 

Appealable. 

3.  An  order  directing  receiver  to  pay  the  costs  previously  ad- 
judged against  the  defendants  in  the  suit  out  of  funds  of  defend- 
ant company  then  in  the  receiver's  hands  is  an  interlocutory  order 
which  is  not  appealable,  but  which  can  be  reviewed,  if  at  all,  only 
after  the  final  determination  of  the  suit.  (Baillie  v.  Columbia  Gold 
Mining  Co.,  32.) 
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Appeal  and  Error— FlndingB  of  Court  Sitting  Witlumt  Jury  have 
Effect  of  Verdict. 

4.  Findings  of  fact  by  conrt  where  jury  was  waived  have  the 
effect  of  a  verdict,  and  must  be  sustained  if  supported  hj  any 
evidence.     (O'Day  v.  Spencer,  73.) 

Appeal    and    Error — Discrepancy    as    to    Plaintiff    and    Plaintiffs 
AflczilMd  to  Clerical  Errors. 

5.  Where  in  the  body  of  a  complaint  reference  is  sometimes 
made  to  ''plaintiff,"  sometimes  to  "plaintiffs/'  and  the  briefs  make 
no  reference  to  these  discrepancies,  the  difference  will  be  ascribed 
to  clerical  errors.     (Chevchuk  v.  Kotchik,  181.) 

.Appeal    and   Error—Exceptions   to   Instmctlons    Partly    Fayorable 
Should  be  Pointed  to  Part  Complained  of. 

6.  Where  a  party  is  excepting  to  a  long  series  of  paragraphs  of 
instructions,  part  of  which  are  favorable  to  him,  and  other  parts 
vague  and  ambiguous,  he  should  point  out  to  court  particular  fault 
complained  of^  or  at  least  point  his  exceptions  to  part  particularly 
claimed  to  be  erroneous.     (Hurst  v.  Hill,  3ll.) 

Appeal  and  Error— Subjimctiye  Instmctlons  Based  on  Hypotlietical 
Condition  Held  Hannleas. 

7.  In  action  for  failure  to  deliver  potatoes  sold,  instructions 
subjunctive  in  character  and  based  on  hypothetical  condition  that 
a  reasonable  time  for  performance  of  the  contract  had  expired 
when  assigned  by  the  buyer  to  plaintiff  held  harmless.  (Hurst  v. 
Hill,  311.) 

Appeal  and  Error— Complaint  cannot  be  Made  of  Too  Favorable 
Instruction. 

8.  Appellant  cannot  compljiin  on  account  of  an  instruction  more 
favorable  than  he  had  a  right  to  ask.     (Hurst  v.  Hill,  Sll.) 

Appeal  and  Error — Only  Sufficiency  of  Findings  to  Support  Judgment 
Reviewable  Without  BiU  of  Exceptions. 

9.  In  the  absence  of  bill  of  exceptions,  the  appellate  court  can 
consider  only  whether  the  findings  are  sufficient  to  support  the  judg- 
ment.    (Astoria  V.  Zindorf,  332.) 

Appeal  and  Error — Conflicting  Evidence — ^Verdict  not  Bevlewed. 

10.  A  verdict  on  conflicting  evidence  will  not  be  reviewed. 
(McDonald   v.   Supple,  486.) 

Appeal  and  Error— No  Appeal  from  Circuit  Court  to  Circuit  Court. 

11.  There  can  be  no  appeal  from  the  Circuit  Court  to  the  Cir- 
cuit Court,  especially  to  the  same  Circuit  Court.  (Nault  v.  Palmer, 
538.) 

Appeal  and  Error-~Nonappealing  Party  cannot  Support  Judgment 
lyy  Claim  of  Error  in  Trial  Court's  Ruling. 

12.  In  ejectment  action  judgment  for  defendants,  erroneous  be- 
cause they  failed  to  deny,  or  plead  or  prove  a  defense  to,  plain- 
tiff's allegation  of  ownership  in  fee,  could  not,  on  appeal  by  plain- 
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tiff  elone,  be  supported  by  defendants  on  the  theory  that  the 
trial  court  erred  in  ruling  thaft  no  estoppel  against  plaintiff  could 
be  proved.     (Pacific  Livestock  Co.  v.  Portland  Lbr.  Co.,  567.) 

Appeal  and  Error— Verdict  as  to  Damages  in  Ejectment  Suit  Held 
ConclufiiYe  on  AppeaL 

13.  Where,  in  an  ejectment  suit  submitted  to  the  jury  on  the 
question  of  damages,  a  general  verdict  in  defendant's  favor  was 
returned,  such  a  verdict  was  conclusive  on  the  question  of  fact 
involved  in  the  claim  for  damages,  and  cannot  be  disturbed  on 
appeal.     (Pacific  Livestock  Co.  v.  Portland  Lbr.  Co.,  567.) 

Appeal  and  Error— Verdict  on  Conflicting  Evldenoe  not  Disturbed. 

14.  Verdict  based  on  conflicting  evidence  will  not  be  disturbed 
on  appeal.     (Whetstone  v.  Jensen,  576.) 

Appeal  and  Error— Notice  of  Appeal — Snfllclency. 

15.  Great  liberality  should  be  indulged  in,  in  judging  the  suffi- 
ciency of  notice  of  appeal.     (McFarland  v.  Hueners,  579.) 

Appeal  and  Error — Judgment— Discrepancy  in  Date  not  Fatal  to 
Notice  of  Appeal. 

16.  Mere  discrepancy  in  the  date  of  judgment,  as  recited  in  the 
notice,  of  appeal,  is  not  fatal,  where  the  judgment  is  otherwise  suffi- 
ciently identified  by  the  transcript  to  inform  the  adverse  party 
fairly  as  to  the  judgment  really  appealed  from.  (McFarland  v. 
Hueners,  579.) 

Ai^peal    and   Error— Judgment— Notice    of    Appeal— Sufficiency. 

17.  The  only  question  in  determining  the  sufficiency  of  notice  of 
appeal  is  whether  it  appears  from  notice  and  transcript,  including 
bill  of  exceptions  and  undertaking,  that  judgment  brought  up  in 
transcript  is  really  the  one  appea^d  from  in  the  notice,  end  that 
respondent  was  fairly  notified  thereof.  (McFarland  v.  Hueners. 
579.) 

Appeal  and  Error— Jndgment^-ldiSBtating  Date— Notice  of  Appeal 

Sufficient. 

18.  Notice  of  appeal  held  sufficient  under  Section  550,  L.  O.  L., 
though  it  stated  October  20th  as  the  date  of  judgment,  which  was 
not  formally  entered  by  the  clerk  until  the  25th,  though,  under 
Section  201  he  should  have  entered  it  on  the  20th.  (McFarland  ▼. 
Hueners,  579.) 


Appeal  and  Error— Attorney  and  Client— Attorney's  Fee— Included 
in  Verdict. 

« 

19.  In  action  on  note  given  for  part  of  the  price  of  realty, 
agreement  of  parties  in  ot)en  court  through  their  attorneys  as  to 
the  matter  of  attorney's  fees  is  binding  on'  them,  and  defendant 
cannot  complain  on  appeal  because  the  fee  which  he  agreed  was 
reasonable  was  included  in  the  directed  verdict  for  plaintiff.  (Mc- 
Farland V.  Hueners,  579.) 
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Appeal  And  Error--Opl9io]i  Eyldence  m  to  Value  of  Attoniey*B  Ser- 
vices  not  Binding. 

20.  In  reviewing  an  award  of  attorney's  fees,  opinion  evidence 
as  to  the  valne  of  attorney's  services  is  not  binding  on  the  appel- 
late  court.     (Tillamook  County  v.  Johnson,  623.) 

Appeal  and  Error— Transcxlpt  not  Filed  Within  Thirty  Days- 
Effect. 

21.  Where  an  appeal  was  perfected  April  16,  1920,  and  no  order 
extending  the  time  for  filing  the  transcript  appeared  of  record,  the 
appeal  will,  under  Section  ^54,  L.  O.  L.,  as  amended  by  Gen.  Laws 
of  1913,  page  618,  requiring  the  transcript  to  be  filed  in  thirty  days, 
be  dismissed,  under  subdivision  2,  if  the  transcript  is  not  filed 
within  the  required  time.     (Bussell  v.  Smith,  629.) 

Appeal  and  Error—Dismissal  of  Appeal— Judgment  Against  Sor^ 
ties. 

22.  Where  an  appeal  was  dismissed,  under  Section  554,  subdivi- 
sion 2,  L.  O.  L.,  as  amended  by  Gen.  Laws  of  1913,  page  618,  for 
failure  of  appellant  to  file  a  transcript  within  thirty  days,  judg- 
ment will,  under  subdivision  3,  be  enforced  against  the  appellant 
and  his  sureties.     (Bussell  v.  Smith,  629.) 

Appeal  and  Error— Judgment — Good  as  One  Cause  of  Action  not 
Beversed — Verdict. 

23.  In  an  action  on  two  counts,  appellate  court,  infolding  judg- 
ment correct  as  to  first  cause  of  action  and  incorrect  as  to  other 
cause  of  action,  will  not  reverse  judgment,  though  verdict  of 
jury  was  for  a  single  sum,  where  the  amount  to  which  plaintiff  was 
entitled  under  the  first  cause  of  action  could  be  ascertained  from 
the  record,  and  the  appellate  court  in  such  ease  will  affirm  judg- 
ment as  to  first  cause  of  action  and  reverse  it  as  to  second  cause 
of  action.     (Martin  v.  Gauld  Co.,  635.) 

Appeal  and  £rror>-Trial— Findings— Entitled  to  Weight— Disputed 
Question  of  Fact. 

24.  Opinion  of  the  trial  court  in  an  equity  case  on  a  disputed 
question  of  fact  is  entitled  to  great  weight  because  of  opportunity 
had  of  seeing  and  hearing  the  witnesses.     (James  v.  Ward,  667.) 

Appeal  and  Error-— Foredosnre  of  Contract— EzcesaLve  Attorney's 
Fee. 

25.  Allowance  of  excessive  attorney's  fee  on  forclosure  of  con- 
tract for  sale  of  land  is  not  immaterial,  though  there  be  no  per- 
sonal judgment,  and  purchaser  has  indicated  intention  not  to  re- 
instate the  contract,  as  conditions  may  change  and  he  may  desire 
to  redeem.     (James  v.  Ward,  667.) 

APPEABAKOB. 

Appearance— Answer  on  the  Merits  General  Appearance,  Though 
Beserylng  Sight  of  Special  Appearance  to  Object  to  Jurisdic- 
tion. 

1.  Answer  on  the  merits,  though  made  after  special  appearance, 
aifd  reserving  right  to  object  to  jurisdiction,  is  nevertheless  a  gen- 
eral appearance.     (Williams  v.  Seuffert  Bros.  Co.,  163.) 
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AppMTUioe— Motion   to   Qnaflb   Sommoiis   not   Aaswtr    on   Mmttm 
Amountiiig  to  '^General  Appeaxanco." 

2.  Motion  of  defendant  foreign  corporation  to  quash  anrnmons 
attempted  to  be  served  on  it  through  corporation  commissioner  held 
not  in  nature  of  answer  on  merits  to  amount  to  "general  appear- 
ance'' and  give  court  jurisdiction  without  regard  to  sufficiency  of 
service.  (Beedle  v.  Stondall  Land  A  Umber  Co.^  590.) 
See  Waters,  15. 

APPBOPBIATION. 

See  Pleading,  6. 
See  States,  l-S. 
See  Waters,  8,  9,  12. 

ABBrraATION  ahb  awasd. 

Arbitration  and  Awar^L— 'Empire"  Defined. 

1.  A  third  person,  chosen  by  two  arbitrators  who  cannot  agree, 
is  not,  in  the  strict  sense,  an  umpire,  unless  he  succeeds  to  the 
duties  of  those  who  have  chosen  him  to  accomplish  that  wherein 
they  have  failed,  making  the  original  arbitrators  functua  ofieiOm 
(Lesser  v.  Palley,  142.) 

Arbitration  and  Award — Power  of  Two  Arbitratora  to  Kama  Third 
not  Exhausted  by  8in^  Nomination. 

2.  The  power  of  arbitrators  to  select  a  third  arbitrator  or  um- 
pire on  failing  to  agree  is  not  necessarily  exhausted  by  a  single 
nomination,  and  was  not  ^exhausted  where  nominee  died  before 
having  acted.     (Lesser  v.  Palley,  142.) 

Arbitration  and  Award — ^Death  of  Umpire  or  Arbitrator  Nominated 
Did  not  Exhaust  Power  to  Nominate. 

3.  Where  two  arbitrators  selected  to  partition  land  could  not 
agree  and  named  a  third  arbitrator,  and  the  three  investigated  the 
land,  and,  after  agreeing  to  meet  on  the  following  Monday,  sepa- 
rated and  the  third  arbitrator  died  on  Sunday,  there  was  no  such 
performance  or  action  by  the  third  arbitrator  as  would  preclude 
the  arbitrators  from  naming  a  successor.     (Lesser  ▼.  Palley,  142.) 

Arbitration  and  Award— Agreement  of  Sabmlasion  Under  Seal  Se- 
Toked  Only  by  Wilting  Under  Beai 

4.  The  formality  of  a  revocation  of  a  submission  of  matters  to 
arbitrators  must  conform  to  the  formality  of  the  submission,  and 
if  the  submission  is  under  seal,  or  by  deed,  the  revocation  must 
be  under  seal,  and  if  the  submission  is  in  writing,  the  revocation 
must  be  in  writing;  a  simple  letter  not  being  sufficient  to  revoke 
a  submission  under  seal.     (Lesser  v.  Pall6y,  142.) 

Arbitration  and  Award — ^No  Necessity  for  Hearing  by  Arbitrators 
Whose  Only  Duty  waa  to  Divide  Bealty. 

5.  Arbitrators  selected  to  divide  realty  between  owners  are  not 
different  from  referees  in  partition,  and  where  it  was  not  contem- 
plated that  they  should  do  anything  more  than  to  go  upon  the 
premises,  survey  the  same,  and  divide  the  ground  into  three  tracts 
in  the   manner   stipulated,  and  make   a  report  of   their  action,  an 
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award  made  bj  them  was  valid,  although  the  partiee  were  not  given 
the  opportunity  to  appear  before  them  for  a  hearing.  (Leiser  v. 
PaUey,  142.) 

ABSESSMSNT. 
For  Public  ImproTemeiita. 

See  Municipal  Corporations,  5-9. 

A8800IATI0K. 
AflBOciations— May  Take  and  Hold  Personal  Property. 

1.    Unincorporated  associations     may     take     and    hold     personal 

property,  at  least  to  the  extent  that  persons  giving  or  selling  the 

same  to  it  may  not  retake  or  otherwise  dispose  of  it.  (Hartman 
V.  Pendleton,  503.) 

ATTOBNET  AXD  CLIENT. 

Attorney  and  dient— Attorney's  Blglit  to  Ck>mpensation  will  not  be 
Denied  Becaiise  His  Opinion  was  Erroneous. 

1.  Where  it  appeared  that  defendant  received  a  large  sum  of 
money  as  result  of  litigation,  and  tbere  was  no  showing  that  the 
attorney's  fee  was  to  be  contingent,  the  fact  the  attorney  errone- 
ously  represented  a  sherifr^  sale  was  valid  will  not,  where  there 
was  no  showing  that  defendant  relied  on  it  or  was  injured,  pre- 
vent recovery  of  compensation.     (CDay  v.  Spencer,  73.) 

Attorney  and  Client — ^Evldenos  Held  Bufllcient  to  Sustain  Judg- 
ment in  FaTor  of  Attorney's  Executrix. 

2.  In  an  action  for  legal  services  brought  by  an  attorney's  exe- 
cutrix, evidence  held  sufficient  to  sustain  the  judgment  of  $250  for 
services;  the  opinion  of  another  attorney  not  being  contradicted. 
(O'Day  V.  Spencer,  73.) 

Attorney  and  Cliait--Proylsion  Fixing  Oompsnsatlon  Attached  to 
Appropriation  to  Pay  Claim  Supersedes  Express  Contract  for 
Compensation. 

3.  Where  Congress  in  appropriating  a  certain  amount  to  pay  cer- 
tain claimants  named  in  the  act  attached  a  proviso  to  the  effect  that 
no  attorney  representing  a  claimant  should  receive  more  than  5  per 
cent  as  compensation,  such  proviso  superseded  any  express  contract 
between  attorney  and  claimants.     (Herrick  v.  Barzee,  357.). 

See  Appeal  and  Error,  19,  20. 
See  Contracts,  6-8. 

Excessive  Attorney's  Fee. 

See  Appeal  and  Error,  25. 
See  Vendor  and  Purchaser,  6. 

ATTTHOBITT. 

See  Waters,  7. 

Authority  not  Provable  by  ]>e<daratioos. 

See  Principal  and  Agent,  2. 
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BALLOT  TITLE. 

See  Waters,  3. 

BANKS  AND  BANKING. 

Banks  and  Banking—- Bvidence  Held  to  Show  Payment  of  I>ebt  Col- 
laterally  Secured.    •. 

1.  Evidence  held  to  show  that  a  debt  to  a  bank,  to  socnre  which 
a  mortgage  and  note  were  given  by  the  holder,  a  third  party,  to 
the  bank,  had  been  paid,  so  that  the  right  to  the  note  and  mort- 
gage revested  in  the  original  holder  thereof,  as  against  assignee 
of  one  to  whom  bank  had  returned  them.     (Chase  v.  La  Moree,  28.) 

BENEFICIABT. 

See  Charities,  1-7. 

I>eatli  of  Beneficiary  Held  to  D«f  eat  Estate. 

See  Wills,  3. 


See   Municipal  Corporations^  5-9. 

BILL  OF  EZOEPTIONg. 

See  ITzceptions,  Bill  of. 

BILLS  A|n>  NOTES. 

BilUi  aad  Notes—Belease  from  Liability  for  Breadi  of  Oontract 
Good  Consideration,  Despite  ImiKNuibiUty  of  Pecfonniiiff 
Contract. 

1.  Where  sellers  of  timber  agreed  to  obtain  the  purchaser  a 
right  of  way  for  a  logging  road  over  the  land  of  another,  to  com- 
mence negotiations  therefor  at  once,  and  use  their  best  efforts  to 
acquire  such  right  at  a  reasonable  price  by  grant  or  agreement, 
and  if  unable  to  do  .that  within  a  reasonable  time  to  organize  a 
corporation  and  institute  an  action  to  acquire  such  easements  by 
the  right  of  eminent  domain,  the  sellers  cannot  maintain  that  there 
was  not  a  good  consideration  for  a  note  given  to  relieve  them  of 
their  liability  under  the  contract  on  the  ground  that  the  contract 
was  impossible  of  performance,  in  the  absence  of  a  showing  that 
they  used  their  best  efforts  to  procure  such  right  of  way,  by  agree- 
ment or  grant  or  otherwise,  or  that  they  organized  a  corporation 
or  instituted  an  action  to  acquire  it  through  eminent  domain. 
(Elmira  Lumber  Co.  v.  Owen,  127.) 

Bills  and  Notea^-Misrepresentatlon—Frand— Contracts. 

2.  The  buyer  of  land  was  liable  on  his  note  given  for  part  of 
the  price,  despite  his  allegations  that  plaintiff  seller  and  his  asao- 
ciates  induced  the  buyer  to  make  a  change  in  the  contract  by 
falsely  representing  th^  law  to  the  effect  that  by  the  change  bis 
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obligations  and  liebilitieB  on  the  notei  and  mortgages  executed  by 
him  would  be  no  greater.     (McFarland  ▼.  Hueners,  579.) 

Bills    and    Notes— Assignment— Collateral    Seciirlty— SecoTecy    by 
Assignee. 

3.  An  assignment  of  a  note  to  plaintiff  as  collateral  security 
is  sufficient  title  to  support  recovery  in  his  behalf.  (McFarland  ▼. 
Hueners,  579.) 

See  Evidence,  13. 
See  Taxation,  1-9. 


See  Waters,  13-20. 


BONDa 


BBBACH  OF  CONTRACT. 

On  Befnsal  of  Treatment  Under  Contract,  Anotlier  Beqoeet  Unneceii- 
sary. 

See  Contracts,  1. 

TAmitAng  piaoe  for  Fnmishing  Medical  Services  net  Anthociced  by 

contract. 

See  Contracts^  4. 

BBBACH  OF  WABBANT7. 

See  Evidence,  7,  8. 
See    Sales,  5-9. 
See  Trial,  6. 
See  Witnessesi  !• 

BBIDOBa 

Bridges— Point  of  Accident,  BelatiYe  to  UablUty  of  County,  for  Jury. 

1.  The  question,  relative  to  liability  of  county  for  death  from  a 
defect  in  a  bridge,  whether  the  point  of  the  accident,  not  in  dispute, 
was  outside  the  corporate  limits  of  a  city,  is  for  the  jury  on  con- 
flicting testimony,  notwithstanding  a  civil  engineer,  who  made  a  sur- 
vey, testified  on  one  side.     (Coates  v.  Marion  County,  334.) 

Bridges — ^Evidence  of  Other  Accidents  at  Same  Place  Competent  on 
Question  of  It  Being  Dangerous. 

2.  Evidence  of  other  accidents  having  occurred  at  the  same  place 
on  a  highway  bridge  is  competent  on  the  question  of  the  place  being 
dangerous.     (Coates  v.  Marion  County,  334.) 

Bridges— Bepairing  by  Comity  Offlcials  Admissible  to  Sliow  County, 
and  not  City,  Liable. 

3.  On  the  disputed  question  of  whether  tne  point  on  a  bridge 
where  an  accident  occurred  was  within  the  corporate  limits  of  a  city, 
or  in  the  other  part  of  the  county,  as  plaintiff  contended,  the  conduct 
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of  the  county  officers  in  repairing  it  could  be  considered  by  tlie  jury. 
(Coates  y.  Marion  County,  834.) 

BtJBDEN  OF  PROOF. 

Heavy  Burden  on  Party  Claiming  Deed  a  Mortgagei 
See  Mortgages,  2. 

CAPITAIi^ 

When  Accnmulated  FnndB  Treated  as  Capital. 

8ee  Charities,  7. 

CABBIEBa 

CarrienH-Batee  are  Subject  to  Control  of  PobUc  Service  Cemiids- 
aion. 

1.  Under  Laws  of  1913,  page  748,  tde  right  ta  fix  rates  for 
transportation  primarily  is  lodged  in  the  carrier,  but  subject,  under 
Section  69Q6,  L.  O.  L.,  to  control  and  revision  by  the  Public  Ser« 
vice  Commission  either  on  its  own  motion  or  at  the  complaint  of 
interested  parties.     (Hammond  Lbr.  Co.  v.  Public  Service  Com.,  595.) 

Carrlere— Batea  must  be  Beasonable. 

2.  Under  Section  68S7,  L.  O.  L.,  the  object  to  be  obtained  and 
the  canon  by  which'  all  the  activities  of  the  Public  Service  Com- 
mission are  controlled  is  to  establish  a  reasonable  rate  for  services 
rendered  or  to  be  rendered  by  the  carrier;  unjust  and  unreasonable 
charges  being  prohibited.  (Hammond  Lbr.  Co.  v.  Public  Service 
Com.,  595.) 

Carrlers^Flnding  as  to  Beasonableness  of  Bates  Contrary  to  Evi- 
dence Beyond  Power  of  Commission. 

3.  A  finding  of  the  Public  Service  Commission  as  to  the  reason- 
ableness of  a  railroad's  rates  made  without  evidence  or  against  the 
evidence  is  arbitrary  and  beyond  the  power  of  the  commission,  and 
an  order  based  thereon  is  contrary  to  law  and  subject  to  be  set 
aside  by  a  court  of  competent  jurisdiction.  (Hammond  Lbr.  Co.  v. 
Public  Service  Com.,  595.) 

Carriers— Beasonableness  of  Bate  Fixed  by  Public  Service  Commis- 
sion is  Only  Justiciable  Question  in  Suit  to  Set  Order  Aside. 

4.  In  suit  to  set  aside  an  order  of  the  Public  Service  Commis- 
sion establishing  rates  for  a  railroad,  the  reasonableness  of  the 
rate  is  the  only  justiciable  question,  and  the  court  will  not  assume 
the  place  of  the  commission  or  set  its  order  aside  on  its  own  con- 
ception of  its  wisdom.  (Hammond  Lbr.  Co.  v.  Public  Service  Com., 
595.) 

Carriers— Ballroad    Serving    Logging    Territory   Entitled    to    Bates 
WMch  Provide  for  Amortization  of  Value  of  Bead. 

5.  Under  Article  I,  Section  18,  of  the  Constitution,  a  railroad 
which  serves  a  logging  territory  and  will  be  without  value  save 
as  junk  on  exhaustion  of  timber  resources  is  entitled  to  charge 
such  rates  as  will  not  only  give  a  reasonable  return  on  the  money 
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inveflted,  plus  interest  charges,  but  will  also  provide  for  amortiza- 
tion of  the  plant.     (Hammond  Lbr.  Co.  v.  Public  Seryice  Com.,  595.) . 

Oarrlen— Beasonable   Interest   on   Inyestment   Should   be   Allowed 
from  Beginning. 

6.  In  fixing  rates  for  a  railroad,  a  reasonable  rate  of  interest 
on  the  investment  in  the  property  should  be  allowed  from  the  be- 
ginning of  the  undertaking.  (Hammond  Lbr.  Co.  v.  Public  Service 
Com.,  595.) 

Carriers— Matter  of  Bates  Ck>ntlnaaliy  Under  Bcmtiny  of  Cknnmis- 
slon. 

7.  Under  Section  6906,  L.  O.  L.,  the  matter  of  a  railroad's  rates 
is  continually  under  the  scrutiny  of  the  Public  Service  Commission 
in  the  exercise, of  a  flexible,  administrative  authority,  and  can  be 
reopened  at  any  time,  either  on  its  own  motion  or  the  petition  of 
interested  parties.     (Hammond  Lbr.  Cp.  v.  Public  Service  Com.,  595.) 

CXHABITIES. 

Oharitlee— Ambigaity  u  to  Beneflclaary  Latent.   . 

1.  Any  ambiguity  as  to  beneficiary  of  bequest  in  trust  to  use 
the  income  for  benefit  of  the  library  of  the  Commercial  Aasociation 
of  Pendleton,  of  the  City  of  Pendleton,  Or.,  is  latent.  (Hartman.  v. 
Pendleton,  503.) 

Charities  —  Extrinsic    Evidence    as    to    Beneficiaries    Intended    In- 
admissible. 

2.  Under  the  rule  that,  where  the  language  of  a  will  is  clear 
and  of  well-defined  force  and  meaning,  extrinsic  evidence  of  intent 
is  inadmissible  to  explain,  enlarge,  or  contradict  such  language,  the 
bequest  being  in  terms  for  the  library  of  the  Commercial  Associa- 
tion of  Pendleton,  of  the  City  of  Pendleton,  if  when  the  wiD  was 
executed  there  existed  an  organization  known  by  that  name,  and 
it  owned  a  library,  it  may  not  be  shown  that  the  Pendleton  Public 
Library  was  intended  to  be  the  beneficiary.  (Hartman  v.  Pendleton,. 
503.) 

Charities— ifo  Latent  Ambigaity  as  to  Beneficiary  Under  ETldence. 

3.  Evidence  held  to  show  that  at  the  time  of  making  of  a  will 
making  a  bequest  in  trust  for  the  benefit  of  the  library  of  the 
Commercial  Association  of  Pendleton  such  association  owned  a 
library,  so  that  there  was  no  latent  ambiguity  as  to  the  beneficiary. 
(Hartman  v»  Pendleton,  503.) 

OhazltleB— Trustees  Antborlsed  to  Make  Piir<fliases  for  Library. 

4.  A  bequest  to  trustees  of  money  to  be  invested  by  them  and 
the  income  "to  be  used  by  them  for  the  benefit  of  the  library"  of 
a  certain  association  does  not  require  them  to  pay  the  income  to 
the  association,  but  they  may  select  and  purchase  the  books  or 
supplies.     (Hartman  v.  Pendleton,  503.) 

Ohaxitle^— "Annual   Income"   to   be  Used   by   Trustee   Means  An- 
nually. 

5.  Under  beauest  to  trustees  of  money  to  be  invested  by  them 
"and  the  annual  income  *  *  to  be  used  by  them"  for  the  benefit 
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of  a  certain  library,  it  ii  their  daty  to  apply  the  income  annually, 
and  not  accumulate  it.     (Hart man  v.  Pendleton,  503.) 

Cliarltiea->Tnurtee  not  Chargeable  With  Costs. 

6.  A  testamentary  trustee  of  a  fund  for  the  benefit  of  a  library,  j 
having  with  two  claimants  thereof  refused  to  pay  the  income  to  j 
the  one  entitled,  but  accumulated,  not  acting  in  bad  faith,  but  on 

his  honest  conviction,  should  not  be  charged  with  the  costs  of  the 
suit  to  determine  right;  it  being  a  case  which  could  not  be  de- 
cided at  first  blush,  but  only  with  the  most  careful  deliberation. 
(Hartman  v.  Pendleton,  503.) 

Charities— Action— 'Accmnulated  Funds — Treated  as  CapltaL 

7.  Where,  owing  to  controversy  as  to  who  was  beneficiary  of  a 
library  fund,  intended  annual  expenditures  were  halted  and  ac- 
cumulations not  expended,  so  that  the  amount  accrued,  not  includ- 
ing the  principal,  aggregates  more  than  double  the  amount  of  the 
original  fund,  such  fund  will  not  be  used  all  at  once  in  the  pnr- 
ehase  of  books,  thus  leaving  the  library  to  depend  on  a  small  in- 
come provided  by  an  amount  of  $5,000  bequeathed  for  its  support, 
but  the  whole  amount  will  be  treated  as  principal,  and  the  annual 
income  applied  to  purchase  of  books  and  supplies.  (Hartman  ▼. 
Pendleton,  503.) 

CHABTSB  OF  CITIES. 

PORTLAND. 

See  Cole  ▼.  Portland,  645. 

See  Portland  v.  New  England  Casualty  Co.,  48. 

BOSEBUBG. 
See  Giles  v.  Boseburg,  453. 

CHATTEL  MOBTQAGBa 

Chattel    Mortgages — ^Allegation     Defendant     Mortgagor     ''Betainii^ 
Possession  Means  He  "Detains." 

1.  In  action  by  chattel  mortgagee  for  possession,  allegation  of 
complaint  that  defendant  "retains"  possession  of  personalty  means 
same  thing  as  allegation  he  "detains"  it. '  (First  Nat.  Bank  v.  Yocom, 
438.) 

Chattel  Mortgagee— Jadgment  in  Action  for  PossesaLon  SnAclMitly 
Describing  Property. 

2.  In  action  for  possession  by  chattel  mortgagee,  mortgage  and 
complaint  definitely  describing  property,  judgment  for  plaintiff, 
which,  after  reciting  a  list  of  the  chattels,  refers  to  the  complaint, 
the  description  of  the  personalty  being  sufficiently  definite  to  en- 
able the  sheriff  to  execute  the  writ,  is  sufficient  in  its  description 
of  the  property.     (First  Nat.  Bank  v.  Yocom,  438.) 

CITIES. 

See  Municipal  Corporations. 
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CriY  CHABTEBS. 

See  Charter  of  Cities. 

CIVIL  SERVICE  COMMISSION. 

See  Evidence,  14. 

See  Municipal  Corporations,  11,  12. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  2-6. 

COLLATERAL  SECUBIT7. 

See  Banks  and  Banking,  1. 

COMMON  KNOWLEDGE. 

See  Evidence,  4. 

COMPENSATION. 

Additional  CompenBation. 

See  Contracts,  10. 

See  Work  and  Labor,  1,  3. 

CONDITIONAL   SELLEB. 

See  Sales,  10-12. 

CONFESSION  AND  AVOIDANCE. 

See  Master  and  Servant,  1. 

CONFLICTING  EVIDENCE. 

See  Appeal  and  Error,  10,  14. 

CONFIRMATION. 

See  Waters,  13,  15. 

CONSIDEBATION. 

Belease  from  Uabliity  for  Breacli  of  Contract  Good  ConsldeTatioii, 
Despite  Impossibility  of  Performing  Contract. 

See  Bills  and  Notes,  1. 

Conditional  Sale  Sufficient  Conalderation  for  Promise  to  Pay  Price. 

See  Sales,  12. 

Memorandum  of  Guaranty  not  Ezpressing  Consideration  Void. 
See  Statute  of  Frauds,  1. 
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OOKSTXTUnOKAIi  LAW. 

OonstitQtiaiul    Law— -Vestliig    Fiflli    and    Ckuna    Oommtaioa    mtk 
Antboilty  to  Expond  Moneys  Diflcretionary  With  LeglalatiiiiL 

1.  Yestiiig  the  fish  and  game  commission  with  anthoritj  to  ex- 
pend all  moneys  and  license  fees  collected,  as  was  done  by  Laws 
of  1915,  Chapter  257,  Section  3,  as  amended  by  Laws  of  1917, 
Chapter  243,  Section  1,  was  a  matter  within  the  discretion  of  the 
legislature,  upon  which  the  court  has  no  right  to  express  ita  views. 
(Holmes  ▼.  Olcott,  34.) 

Comrtltational  Law— No  Bn^en  not  Imposed  on  Similar  Class  ean 
bo  Imposed  on  One  Class. 

2.  Generally,  no  one  may  be  subject  to  any  greater  burdens  and 
charges  than  are  imposed  on  others  in  the  same  calling  or  condition, 
or  in  like  circumstances;  and  no  burden  can  be  imposed  on  one 
class  of  persons,  natural  or  artificial,  which  is  not,  in  like  condi- 
tions, imposed  on  all  other  classes.     (State  v.  Savage,  53.) 

Constitutional  Law— Equal  Protection  of  Law  Denied  xmiess  daasi- 
flcation  Is  not  Arbitrary. 

3.  If  statute  applies  only  to  one  class  of  persons,  and  imposes 
upon  them  duties  not  common  to  others,  there  must  exist  in  the 
relations  of  such  persons  to  the  state,  to  the  public,  or  to  individ- 
uals some  reasonable  ground  of  distinction  sufficient  to  show  that 
the  classification  is  not  merely  personal  and  arbitrary,'  else  there 
will  be  a  denial  of  the  equal  protection  of  the  law.  (State  v. 
Savage,  53.) 

Constltntlonal  Law— Prohibiting  Taking  of  Salt-water  Crabs,  Class 
Legislation. 

4.  Laws  of  1915,  page  31,  and  Laws  of  1917,  page.  848,  amend- 
ing Section  5360,  L.  O.  L.,  prohibiting  the  taking  of  salt-water 
crabs  from  Coos  County  for  purpose  of  sale,  by  making  statute  in- 
applicable to  those  engaged  in  canning  business,  without  a  good 
reason  for  so  doing,  held  discriminatory  class  legislation,  and  void 
under  Article  I,  Section  20,  of  the  Constitution.  (State  v.  Savage, 
53.) 

Constitntlonsl  Law— Local  Laws  cannot  be  Declared  InyaUd  Unless 
Discriminatory  or  Arbitrary. 

5.  Where  there  is  no  express  constitutional  restriction  against 
the  passage  of  local  laws  by  a  state  legislature,  the  courts  cannot 
hold  such  laws  void  for  want  of  constitutional  authority  to  enact 
them  unless  they  are  clearly  discriminatory  or  merely  arbitrary. 
(State  V.  Savage,  53.) 

Constitutional  Law— Equal  Protection  of  Laws  Defined. 

6.  The  equality  clause.  United  States  Constitution,  Fourteenth 
amendment,  requires  that  the  law,  when  impartially  applied,  shall 
operate  equally  and  uniformly  upon  all  persons  in  similar  circum- 
stances, and  confers  like  privileges  to  all  who  may  comply  with 
its  terms  or  come  within  its  provisions,  and  does  not  prohibit  legis- 
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lation  which  is  limited,  either  in  the  objeets  in  which  it  is  directed 
or  b7  the  territory  within  which  it  is  to  operate.  (State  v.  Savagei 
53.) 

Constitutional    Z*aw— Validity    of    Statute   not    Determined    Unless 
Necessary  to  Decision. 

7.  Whether  the  School  Tenure  of  Office  Act  February  7,  1913 
(Laws  1913,  P*'69),  as  amended  by  Laws  of  1917,  page  196,  is  con- 
trary to  Article  IV,  Section  22  of  the  Constitution,  requiring  amend- 
ments to  set  forth  in  full  the  act  or  section  amended,  will  not  be 
determined  in  a.  proceeding  where  its  determination  is  not  necessary 
to  the  decision.     (Taggart  v.  School  Dist.  No.  1,  422.) 

Constitutional    Law — ^Power    to    Compel    Senrlce    and    Beasonable 
dliarges  Is  Legislative. 

8.  The  power  to  compel  railroads  to  render  adequate  service 
and  to  charge  reasonable  rates  for  it  is  legislative  in  its  nature 
and  not  judicial.     (Hammond  Lbr.  Co.  v.  Public  Service  Com.,  595.) 

See  Statutes,  1. 

Blgbt  of  Trial  by  Jury. 
See  Jury,  1,  2. 

CONSTITUTiaN  OF  OBBGOV. 
Cited  and'  Construed  in  this  Volume. 

See  Table  in  Front  of  this  Volume. 

\ 

CONSTITUTION  OF  UNITED  BTATBa 
CHted  and  Construed  in  this  Volnme. 
See  Table  in  Front  of  this  Volume. 

CONSTRUCTION. 

See  Guaranty,  2. 

See  Master  and  Servant,  i. 

CONTBACTOBw 

See  Highways,  1-3.  ^ 

See  Municipal  Corporations,  1-4. 

CONTBACT8. 

Contracts — On  Refusal  of  Hospital  Treatment  Under  Contract  An- 
other Bequest  Unnecessary. 

1.  Where  defendant  hospital  association,  which  had  contracted 
to  furnish  medical,  surgical,  and  hospital  service  to  plaintiff  in 
case  of  illness,  in  replying  to  plaintiff's  request  for  care  and  ser- 
vice virtually  refused  to  treat  pl&intiff  on  the  ground  that  her  dis- 
ease was  chronic,  and  not  subject  to  treatment  under  the  contract, 
plaintiff  was  relieved  from  making  further  requests  for  treatment. 
(Coffey  V.  Northwestern  Hospital  Assn./  100.) 
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Contracts — ^Whetber  Plaintiff  iiad  Chronic  Disease  Within  Contract 
for  Treatment,  for  Jury. 

2.  In  an  action  for  breach  of  a  contract  to  render  plaintiff 
medical  and  •  surgical  treatment  and  furnish  hospital  facilities 
whether  plaintiff's  ailment  was  chronic,  and  therefore  not  covered 
by  the  contract,  was  a  question  of  fact  for  the  jury,  a  chronic  dis- 
ease being  one  of  long  duration,  or  characterized  by  slowly  pro- 
gressive  symptoms.     (Coffey   v.   Northwestern  Hospital   Assn.,   100.) 

Contracts — ^Failure  to  Pay  Assessment  not  Breach  of  Contract. 

3.  In  an  action  for  breach  of  a  contract  to  furnish  medical  and 
hospital  services,  the  fact  that  plaintiff  did  not  pay  an  assessment 
when  due  is  immaterial,  where  the  contract  provided  that  "no  can- 
cellation of  membership  shall  be  made  while  the  member  is  sick,*' 
and  plaintiff  was  ill  at  such  time.  (Coffey  v.  Northwestern  Hospital 
Assn.,  100.) 

Contracts — Limiting    Place    for    FumiBhing    Medical    ServiceB    not 
Authorized  by  Contract. 

4.  In  an  action  for  breach  of  a  eontract  by  defendant  hospital 
association  to  furnish  free  hospital  services  where  a  hospital  is 
provided,  and  free  medical  and  surgical  treatment,  without  speci- 
fication as  to  place  to  be  rendered,  held,  that  an  instruction  that, 
under  the  terms  and  conditions  of  the  contract,  defendant  was  not 
bound  to  render  services  to  plaintiff  outside  of  the  city  and  county 
in  wl^ich  defendant  hospital  was  located  was  properly  refused. 
(Coffey   V.   Northwestern   Hospital   Assn.,   100.) 

Contracts — Mere  Impossibility  of  Execution  by  Promiaor  no  Excnso 
for  Failure  to  Perform. 

5.  To   excuse  performance  of  a  valid  and  lawful  contract  made' 
upon  a  sufficient  consideration,  it  must  appear  obviously  impossible 
of  performance  in  the   nature  of  things  by  anyone;   mere  impossi- 
bility   of    execution   by    the   promisor   not  being   enough.      (Elmira 
Lumber  Co.  v.  Owen,  127.) 

Contracts — ^Attorney  may  Appear  Before  Legislative  Body  to  Procure 
Appropriation. 

6.  A  contract  for  services  to  be  rendered  by  an  attorney  before 
a  legislature,  or  the  Congress  of  the  United  States,  in  securing  the 
passage  of  a  law  providing  for  the  payment  of  a  just  claim,  is  not 
unlawful  and  not  against  public  policy,  if  it  does  not  contemplate 
the  use  of  improper  means  and  if  the  services  to  be  rendered  are 
such  as  appeal  to  the  reason  of  those  whom  it  is  sought  to  persuade. 
(Herrick  v.  Barzee,  357.) 

Contracts — ^Advice  of  Attorney  to  Petition  Legislators  Did  not  Bender 
Contract  to  Procure  Passage  of  Law  Unlawful. 

7.  A  contract  for  services  to  be  rendered  by  an  attorney  before 
Congress  in  securing  the  passage  of  a  law  providing  for  the  payment 
of  a  just  claim  was  not  rendered  unlawful  or  contrary  to  public  policy 
because  it  was  attempted  to  be  carried  out  in  part  by  the  claimants 
writing  to  the  senators  and  representatives  in  Congress,  upon  the 
advice  of  the  attorney;  the  United  States  Constitution  securing  to 
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the  people  the  right  to  petition  the  government  for  a  redress  of 
grievances.     (Herrick  v.  Barzee,  357.) 

Contracts — Senrlces  of  Attorney  Under  Oontract  to  Frocnre  LegiBl»- 
tion  Legalized  by  Provision. 

8.  A  provision  attached  to  an  act  of  Congress  appropriating  money 
to  paj  claimants,  providing  that  no  agent  or  attorney  should  receive 
more  than  5  per  cent  thereof  for  his  services,  legalissed  a  contract 
between  the  claimants  and  an  attorney  agreeing  to  secure  an  ap- 
propriation to  the  claimants.     (Herrick  y.  Barzee,  357.) 

Contracts — ^Evidence — Surrounding  Olrcunuttances. 

9.  Under  Section  717,  L.  O.  L.,  for  the  proper  construction  of  a 
written  contract,  the  circumstances  under  which  it  was  made,  in- 
cluding the  situation  of  the  subject  matter  and  parties,  may  be 
shown.     (McDonald  v.  Supple,  486.) 

Contracta— Partial  Payments— Additional  Compensation. 

10.  Where  a  contract  for  the  construction  of  steel  barges  out  of 
fabricated  materials  provided  for  partial  payments,  the  fact  that 
the  contractor  accepted  partial  payments  at  the  contract  rate, 
notwithstanding  defendant's  failure  to  carry  out  his  agreement 
greatly  increased  the  labor  cost,  etc.,  did  not  preclude  recovery  of 
additional  compensation,  where  defendant  frequently  assured  the 
contractor  that  when  the  work  was  done  he  would  make  the  same 
right.     (McDonald  v.  Supple,  486.) 

Contracts— Modification— Waiver — ^Acquiescence. 

11.  A  party  to  a  contract  may  waive  any  term  intended  for  his 
benefit,  and  this,  if  agreed  to  and  acquiesced  in  by  the  other 
party,  modifies  the  contract  accordingly.     (James  v.  Ward,  667.) 

See  Appeal  and  Error,  25. 

See  Bills  and  Notes,  2. 

See  Efvidence,  10-12. 

See  Guaranty,  1. 

See  Master  and  Servant,  1,  2. 

See  Pleading,   3. 

See  Specific  Performance,  1-3. 

See  Vendor  and  Purchaser,  3-6. 

See  Work  and  Labor,  1-3. 

Foredoenre  of  Contract. 

See  Appeal  and  Error,  24. 
See  Vendor  and  Purchaser,  6. 

Fixing  Compensation  of  Attorney  Under  Contract. 

See  Attorney  and  Client,  9. 

Release  from  Liability  for  Breacli  of  Contract  Good  Consideration 
Despite  Impossibility  of  Performing  Contract. 

See  Bills  and  Notes,  1. 

Validity  of  Contract  Affecting  Federal  Itegislatlon. 
See  Courts,  4. 
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Contracts  as  to  Dower  or  Curtesy  Between  Husband  aad  WUe  are 
Void. 

See  Curtesy,  1-4.  • 

Fixing  BeaA>nable  Amount  for  Delay  Is  Valid. 
See  Damages,  1. 

Konperf ofmance  of  Contract  for  Medical  Services, 
See  Damages,  1-3. 

Teclmlcal  Meaning  of  Contract  Notwltlistandlng  Pre8uniption& 
See  Evidence,  9. 

Equity  will  Create  Itoi  to  Carry  Cut  Contract  to  Support  Third 
Person. 

See  Liens,  1.  , 

Baply  Alleging  Waiver  of  Stipulation  in  Contract  Sued  on  Held  a 
Departure. 

See  Pleading,  2. 

Purcliaser  of  Timber  Held  not  Agent  so  as  to  Bind  Seller  by  (Ton- 
tract  for  construction  of  Logging  Bead. 

See  Principal  and  Agent,  3. 

Evidence  Held  not  to  Show  That  Contract  Failed  to  Include  Premises 
Xnyolved  in  Ejectment. 
See  Beformation  of  Instruments,  1. 

Buyer  Who  Demands  Deliveiry  Within  Beasonabls  Time  can  Enf  ore* 

Contract. 

See  Sales,  1. 

Demand  Necessary  to  Fix  Liability. 
See  Sales,  2. 

Not  Fixing  Time  for  Deliyery  Lapses  After  B^asonable  Time  With- 
out Demand. 

See  Sales,  3. 

Either  Party  to  Contract  for  Purchase  Entitled  to  Bemedy. 

See  Specific  Performance,  1. 

One  of  Three  Joint  Purtihasers  Entitled  to  Bemedy  Against  Joint 
Purchasers. 

See  Specific  Performance,  2. 

As  to  Signing  of  Contract  not  Erroneous  In  View  of  Other  Instruc- 
tions. 

See  Trial,  1. 

COBPOBATIONS. 

Corporations — Subscribers  to  Stock  Liable  to  Pay  on  Express  or 
Implied  Promise. 

1.     Persons  subscribing  to  the  capital  stock  in  a  corporation   are 
obligated   to   paj   therefor  when   regularly   required   to   do   so,   and 
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the  taking  of  stock  without  subscription  implies  a  promise  to  paj. 
(Campbell  ▼.  Coin  Mach.  Mfg.  Co.,  119.) 

Oorporatioiui — ^Bednction  of  Capital  Stock  by  Bedudng  Par  Value 
of  Shares  Entitled  Subscriber  to  Besdnd  and  Recover  Money 
Paid. 

2.  Where  plaintiff  agreed  to  purchase  five  shares  of  treasury 
stock  of  defendant  corporation  of  a  par  value  of  $100  a  share,  de- 
fendant's capital  stock  consisting  of  $4,000y000|  divided  into  40,000 
shares,  and  thereafter  defendant  reduced  its  stock  to  $400,000,  con- 
sisting of  40,000  shares  of  a  par  value  of  $10,  defendant  thereby 
voluntarily  put  it  out  of  its  power  to  perform,  and  is  liable  for 
the  money  paid.     (Campbell  v.  Coin  Mach.  Mfg.  Co.,  119.) 

Corporations^Bvidence  Held  to  Show  Indebtedness  was  Paid  by 
Transfer  of  Stock. 

3.  In  suit  by  children  of  one  brother  and  his  wife  against  ehil- 
dren  of  another  brother  to  have  declared  a  mortgage  a  deed  of  a 
sawmill  from  plaintiffs'  father  and  mother  to  defendants'  father, 
and  to  secure  adjudication  stock  was  transferred  as  security  for 
indebtedness  owing  by  plaintiffs'  father,  evidence  held  to  show*  de- 
fendants' father  held  stock  as  security  until  a  certain  date,  but 
that  at  such  time  an  indebtedness  owing  to  him  from  plaintiffs' 
father  was  paid  with  five  shares,,  and  that  defendants'  father  be- 
came absolute  owner  of  such  number.     (Jones  v.  Jones,  197.) 

Goiporatlons-^ct  Antborlztng  Service  Tlirongli  Cknrporatlon  Oom- 
missloner  Wlthont  Retroactive  Effect. 

4.  Act  authorizing  service  of  summons  on  foreign  corporation 
through  corporation  commissioner  for  state  did  not  have  retro- 
active effect,  authorizing  service  on  corporation  which  at  time  of 
passage  of  act  and  its  taking  effect  had  no  organization  or  agent 
within  state,  and  had  retired  from  state  and  ceased  to  do  business 
therein  three  years  before;  it  being  immaterial  commissioner  trans- 
mitted summons  to  home  office  of  corporation.  (Beedle  v.  Stondidl 
Land  ft  Timber  Co.,  590.) 

COSTS. 

Costs— Doable  Mileage— Witnesses— Statutes. 

1.  Court  did  not  err  in  allowing  double  mileage  and  per  diem 
fees  to  a  witness  for  plaintiff  under  Section  818,  L.  O.  L.,  although 
there  was  no  showing  that  the  witness  was  actually  paid  double 
fees.     (Brown  v.  McCloud,  549.) 

Trustee  not  Chargeable  With  Costs. 
See  Charities,  6. 

COURTS. 

Courts — Rulee  cannot  Regulate  Matter  Regulated  by  Statute. 

1.  Where  the  courts  exercise  the  power  of  making  rules,  whether 
such  power  is  conferred  by  statute  or  deemed  to  exist  in  the  absence 
of  statute,  they  cannot  by  mere  rule  of  court  regulate  a  matter  already 
regulated  by  statute.     (Schnitzer  v.  Stein,  343.) 
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Oourts— Rule  Beanirlng  Payment  of  Jury  Fee  Before  Trial  Htfd  to 
Violate  Statute. 

2.  Assuming  that  under  Section  916,  L.  O.  L.,  the  Circuit  Court, 
in  the  absence  of  statute,  can  by  rule  require  the  payment  of  the 
jury  fee  four  days  before  the  cause  is  called  to  be  set  for  trial  under 
penalty  of  losing  the  right  to  a  jury  trial,  such  a  rule  violates  Sec- 
tion 1117,  L.  O.  L.,  as  amended  by  Laws  of  1915,  page  91,  requiring 
the  clerk  to  collect  such  fee  at  the  time  the  action,  suit,  or  proceed- 
ing comes  on  for  trial  by  jury,  especially  as  the  amendment  eliminated 
a  provision  for  payment  two  or  four  days  before  the  case  was  called. 
(Schnitzer  v.  Stein,  343.) 

Courts — ^Rules  must  Yield  to  Statute. 

3.  When  a  rule  of  court  conflicts  with  the  statute,  it  must  yield 
to  the  statute.     (Schnitzer  v.  Stein,  343.) 

Courts — Federal  Decisions  Followed  In  Determining  Validity  of  Con- 
tract Affecting  Federal  Legislation. 

4.  jln  determining  whether  or  not  a  contract  for  services  to  be 
rendered  by  an  attorney  before  the  Congress  of  the  United  States  in 
securing  the  passage  of  a  law  is  against  public  policy,  decisions  of 
the  federal  courts  should  be  taken  as  a  guide;  federal  legislation  being 
concerned.     (Herrick  v.  Barzee,  357.) 

See  Appeal  and  Krror,  10. 
Bee  Waters,  7. 

CBIMINAL  LAW. 

Cxlminal  Law— Objection  That  Complaint  Stated  Two  Offenses  and 
was  Indefinite  Held  not  Raised  by  Demurrer. 

1.  Where  a  complaint  charging  that  defendant  unlawfully  op- 
erated a  set-net  bore  the  indorsement,  "Sec.  1,  Chap.  362,  Laws 
1917,  for  penalty,  Chap.  31,  Laws  1919,"  and  the  indorsement  was 
amended  by  striking  out  the  reference  to  Laws  of  1917,  and  insert- 
ing Section  1,  Chapter  49,  Laws  of  1915,  instead,  the  objection  on 
appeal  that  the  complaint  was  indefinite  and  stated  violation  of 
the  two  different  laws  was  not  raised  by  demurrer  attacking  juris- 
diction of  the  court  and  the  sufficiency  of  the  facts  stated  to  con- 
stitute an  offense,  and  such  matter  could  be  raised  only  by  de- 
murrer, under  Section  1491,  subdivisions  2,  3,  L.  O.  L.  (State  v. 
Blanchard,  79.) 

Criminal  Law — ^Failure  to  Show  by  Record  Disposition  of  Demuzrer 
not  Oronnd  for  Reversal. 

2.  In  view  of  Section  1626,  L.  O.  L.,  providing  that  on  criminal 
appeals  the  court  must  give  judgment  without  regard  to  technical 
errors  or  defects,  in  a  prosecution  resulting  in  conviction  of  man- 
slaughter, formal  disposition  of  demurrer  to  the  indictment  was 
not  so  essential  that  silence  of  the  record  thereon  constitutes  a 
fatal  defect,  where  defendant  afterward  entered  plea  of  not  guilty, 
and  went  to  trial  without  objection  or  question.  (State  ▼.  Butler, 
219.) 


Index.  ^  715 


Otimiiial  Law— Testimony  of  Arrangement  in  Defendant's  Absence 
not  Hearsay. 

3.  In  view  of  Section  707,  L.  O.  L.,  recognizing  res  getfUie  both 
as  to  facts  in  dispute  and  as  to  some  act  that  becomes  important 
as  evidence  of  facts  in  dispute,  in  a  prosecution  resulting  in  con- 
viction of  manslaughter,  the  controversy  having  originated  over 
a  fence  across  a  road,  testimony  tending  to  8lu)w  the  arrangement 
with  other  persons  under  which  decedent  came  to  be  at  the  scene 
of  the  shooting  on  watch  to  see  who  was  putting  up  the  fence  held 
not  incompetent  hearsay  because  arrangement  was  made  in  defend- 
ant's absence.     (State  v.  Butler,  219.) 

Orlmlnal   Law— Homicide — ^Evidence    of   Otlier    Crime    aB    Showing 
Identity. 

4.  In  a  prosecution  resulting  in  conviction  of  manslaughter,  the 
killing  having  taken  place  at  defendant's  fence,  which  he  was  put- 
ting up  nightly  to  obstruct  a  road,  decedent  with  others  having 
been  on  watch  to  find  out  who  was  doing  it,  testimony  of  such 
others  as  to  what  occurred  probably  half  an  hour  before  the  kill- 
ing on  the  other  side  of  the  field  from  where  the  killing  occurred, 
where  the  road  went  through  the  fence  on  that  side,  and  that  de- 
fendant then  drew  gun  on  the  others  when  they  were  coming  close 
enough  to  identify  him,  lield  admissible,  and  not  objectionable  as 
showing  a  collateral  offense,  and''  sufficient  to  justify  the  jury  in 
concluding  it  was  defendant.     (State  v.  Butler,  219.) 

Criminal  Law  —  Homicide  —  Argumentative  Instruction  on  Self- 
defense. 

5.  In  a  prosecution  resulting  in  conviction  of  manslaughter,  in- 
struction on  the  right  of  self-defense  arising  from  an  assault  or 
attack  with  a  dangerous  weapon  held  properly  refused  as  argu- 
mentative and  invading  the  province  of  the  jury.  (State  v.  Butler, 
219.)  . 

Criminal  Law— Following  Language  of  Requested  Instmctions. 

6.  The  trial  court  is  not  required  to  give  charges  asked  for  in 
the  exact  language  in  which  they  are  requested,  but  need  only 
cover  the  principles  of  law  involved.     (State  ▼.  Butler,  219.) 

Criminal  Law — Beading  Instructions  Together. 

7.  Instructions  must  be  read  together,  and  cannot  be  considered 
each  by  itself.     (State  v.  Butler,  219.) 

Criminal  Law — ^Argument  of  District  Attorney. 

8.  Though  the  language  of  the  district  attorney  in  argument 
was  bitter  and  somewhat  intemperate,  reversal  is  not  justified  on 
that  account  alone.     (State  v.  Butler,  219.) 

Criminal  Law— Instruction  not  Coercing  Jury — ''Stubborn." 

9.  In  a  prosecution  resulting  in  conviction  of  manslaughter,  in- 
struction to  the  jury  by  the  court  on  their  inability  to  agree,  send- 
ing them  back  for  further  consideration,  and  urging  them  to  try 
to   agree,  if   possible,  held   not   erroneous    as    coercive,   despite   the 
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exprcsflioik  admonishing  them  not  to^  get  sttibbom  and  aay  tbey 
would  not;  "stubborn"  meaning  "unreasonably  unyielding."  (State 
T.  Butler,  219.) 

Criminal  Law— False  Aseimtirtloii  In  Argnmeint  of  Distiiet  Attocney. 

10.  In  prosecution  resulting  in  conviction  of  manslaughter^  the 
assumption  by  the  district  attorney  in  argument  that  certain  wit- 
nesses had  identified  defendant  in  a  certain  place  on  the  night  of 
the  killing  Md  not  reversible  error  as  more  in  the  nature  of  a 
inisconstruction  of  the  testimony  than  a  positive  and  willfnl  mis- 
statement; the  charge  having  instructed  the  jury  to  disregard 
statements  not  austained  by  evidence.     (State  v.  Butler,  219.) 

OBOSS^EXAMIKATIOXr. 

See  Witnesses,  1. 

CUBTESY. 

Curtesy— EzlfftB  In  Eqnitable  Estate  Kotwitbstsiiding  SUtote;  Tee.** 

1.  Section  7315,  L.  O.  It.,  as  amended  by  Laws  of  1917,  page  687, 
giving  widowers  the  right  as  tenants  by  the  curtesy  to-  the  use  for 
life  of  one  half  of  the  lands  of  their  wives,  provided  that  any 'man 
entitled  to  curtesy  may  elect  in  lieu  thereof  to  take  the  undivided 
third  part  of  his  wife's  land  in  his  individual  right  in  "fee,"  does  not 
abolish  the  right  of  curtesy  in  equitable  estates  as  previously  existing, 
as  the  word  "fee"  is  used  as  meaning  simply  an  estate  of  inheritance. 
(Chance  v.  Weston,  390.) 

Curtesy— Depends  on  Character  of  Wife's  Titla 

2.  A  husband's  right  to  curtesy  depends  on  the  character  of  the 
estate  which  the  wife  had  in  her  lifetime,  and  not  on  the  estate  which. 
her  heirs  would  take  by  descent  of  the  source  of  her  title.  (Chanee 
V.  Weston,  390.) 

Curtesy— Husband  not  Barred  by  Conveyance  In  Tmst  for  Wife. 

3.  Where  husband  and  wife  conveyed  land  in  trust  for  the  wife, 
and  the  wife  died  intestate  as  to  such  land,  the  husband  was  not 
barred  by  such  conveyance  of  his  right  of  curtesy  in  the  land. 
(Chance  v.  Weston,  390.) 

Curtesy— Dower— Contracts  Between  Husband  and  Wife  are  VoAd. 

4.  Husband  and  wife  cannot  contract  with  each  other  regarding 
any  estate  growing  out  of  the  marriage  relation,  and  conveyances 
between  them  intended  to  cut  off  or  relinquish  curtesy  or  dower  axe 
void.     (Chance  v.  Weston,  390.) 

CUSTODY  OF  CHELDBEN. 

See  Divorce,  3. 

DAMAGES. 

Damages — Inference  of  Physical  Suffering  ftrom  Kenperfonnaiiee  of 
Contract  for  Medical  Services  Held  Justified. 

1.  The  fact  of  plaintiff's  speedy  relief  when  finally  she  was  able 
to  get  medical  assistance  held  to  justify  inference  that  she  soffered 
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physical  pain  through  nonperformance  by  defendant  of  its  contract 
to  furnish  her  medical  and  hospital  service.  (Coffey  ▼.  Northwestern 
Hospital  Assn.,  100.) 

Damages— Mental  SofferUig  With  Physical  Pain  xaement  of  Dam- 
age. 

2.  Mental  anguish  concomitant  with  physical  pain  suffered 
through  breach  of  contract  to  furnish  medical  and  hospital  ser- 
vice is  an  element  of  damages.  (Coffey  v.  Northwestern  Hospital 
Assn.,  100.) 

Damageo — ^Mental   Bnflexlxig   as   Element   of   Damage  Held  Within 
Contemplation  of  Parties  to  Contract  for  Medical  Qare. 

3.  That  a  resort  to  charity,  with  accompanying  humiliation  and 
mental  anguish,  might  result  to  plaintiff  from  failure  of  defendant 
to  keep  its  contract  to  furnish  plaintiff  medical  and  hospital'  ser- 
vices in  case  of  sickness  was  a  contingency  naturally  within  the 
contemplation  of  both  parties.  (Coffey  v.  Northwestern  Hospital 
As8n.|  100.) 

Damages — ^Where  Damagss  TJncortaJa  Contract   Fixing  Baasonable 
Amount  for  Delay  U  VaUd. 

4.  A  provision  in  a  contract  for  the  construction  of  municipal  im* 
provements  that  for  each  day's  delay  in  completing  the  improvement 
the  contractor  should  as  liquidated  damages  pay  to  the  city  $10  is 
valid  and  enforceable,  for  the  amount  of  damage  would  be  practically 
incapable  of  computation,  and  hence  the  provision  could  not  be 
treated  as  penalty.     (Star  Sand  Co.  v.  Portland,  323.) 

Damages—Trespass    Evidence — Qnestion  for  Jury  as  to  Amount  of 
Damages. 

5.  Where  defendant's  sheep,  and  those  of  other  parties,  tres- 
pass upon  plaintiff's  land,  and  damage  it  by  eating  the  grass  and 
bedding  upon  it,  the  approved  practice  is  to  leave  the  question  as 
to  the  amount  of  the  damage  done  by  defendant's  sheep  to  the 
good  sense  of  the  jury  as  reasonable  men  to  form  from  the  evi- 
dence the  best  estimate  that  can  be  made  under  the  eircnmstances. 
(Brown  v.  McCloud,  549.) 

Damages— Witnesses— Approximate  Estimates. 

6.  It  is  not  a  sufficient  reason  for  disallowing  damages  claimed 
that  they  cannot  be  exactly  calculated,  it  being  sufficient  that  from 
approximate  estimates  of  witnesses  a  satisfactory  eonelusion  can  be 
reached.     (Brown  v.  McCloud,  549v) 

See  Eminent  Domain,  2,  3. 
See  Trial,  8. 

Damages  for  Trespassing  by  Sheep. 

See  Animals,  1,  2. 

Verdict  as  to  Damages  in  Ejectment  Snlt  Held  OoncliUKtve. 
See  Appeal  and  Error,  12. 

Owner  Entitled  to  Damages  for  Contracting  and  Maintaining  Fences 
Mads  Necessary. 

See  Emiuont  Domain,' 1. 


718  Index. 

Oannot  be  Allowed  Withont  AUegatioii  in  AltematiTe  Writ. 

See  MandamuBy  2. 

Evidence  Admiasible  in  MiUgation. 
See  Sales,  5. 


Death — Statnte  MakeB  Ooimty  Liable  for  Deatb  ftom  Def eettve  High- 
way Bridge;  "Pari  Materia." 

1.  Section  6375,  L.  O.  L.,  giving  right  of  action  against  county 
to  one  injured  by  defective  highway  or  bridge  thereon,  being  a  legal 
county  road,  with  the  earlier  statute,  Section  380,  giving  right  of 
action  for  death  where,  had  the  person  lived,  he  might  have  main- 
tain^ an  action  for  injury  done  by  the  same  wrongful  act  ox  omis- 
sion, gives  right  of  action  for  death  from  such  a  defective  bridge; 
the  statutes  being  in  pari  materia^  that  is,  relating  to  the  same  thing 
or  subject,  though  enacted  at  different  times.'  (Coates  v.  Marion 
County,  334.) 

DEOLAEATION8. 

Declaratloxu  by  Accused  as  to  Position  In  Fixing. 
See  Homicide,  2. 

Authority  is  not  Provable  by  DedaratiooaL 
See  Principal  and  Agent,  2. 


Instrument  in  Fonn  of  a  Deed,  in  Reality  a  Mortgagt^ 
See  Mortgages,  1,  2. 

Conveyance  by  Trustee  After  Death  of  Donor. 

See  Trusts,  2. 

Oral  Agreement  to  Hold  Land  Subject  to  Oonveyance  Whan  Ordered. 

See  Trusts,  1. 


See  Evidence,  12. 
See  Sales,  IHL 

DEMUBBES. 

Objection  That  Complaint  Stated  Two  Offenaes  H^ld  not  Baised  by 
Demurrer. 

See  Criminal  Law,  1. 

Failure  of  Becord  to  Show  Disposition  of  Demurrer  not  Qround  for 
Beversal.  ^ 

See  Criminal  Law,  2. 

DENTISTS. 

See  Physicians  and  Surgeonsi  1-3. 
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DEPABTUBE. 

Reply  AUdging  WalTor  of  BtLpnlatloii  in  Contract  Sued  on  Held  • 
Departure. 

See  Pleading,  2. 

Beply  Alleging  Adverse  Poseesaion  Vo  Depaxture  from  Complaint 
Alleging  Appropriation. 

See  Pleading,  6. 

DISCRETION  OF  COXTBT. 

See  Evidence,  7. 
See  Pleading,  3-5. 
See  Trial,  5,  6. 

DISCRETION  OF  LEOISLATTmB. 
See  Gonstitational  Law,  1. 

DI8BOSSAL  AND  NONSUIT. 

See  Appeal  and  Error,  1. 

Motion  for  Nonsnit  Admits  TrvXb.  of  Evidence^ 
See  Trial,  4. 

DISTRICT  ATTORNEY. 

False  Assnmptlon  in  Argcunent  of  District  Attorney, 
See  Criminal  Law,  8,  10.        •  ■    ^ 

DIVORCE. 

Divorce — ^Evidence— Sufficient  to  Show  Personal  Indlgnitiea 

1.  Where  defendant  had  frequently  stated  with  profanity  that  he 
did  not  care  for  plaintiff  and  had  refused  to  permit  her  to  return 
home  after  she  went  to  take  care  of  his  sick  mother,  the  charge 
of  personal  indignities  rendering  life  burdensome,  which  is  ground 
for  divorce  udder  Section  507,  L.  O.  L.,  was  sustained.  (Steele  v. 
Steele,  630.) 

Divorce — Oronnds — ^Personal    Violence    Unnecessary    to    Constitute 
''Personal  Indignities." 

2.  To  constitute  personal  indignities  which  are  a  ground  for 
divorce  under  Section  507,  L.  0.  L.,  it  is  not  necessary  that  there 
be  actual  personal  violence  or  attempt  at  personal  violence.  (Steele 
V.  Steele,  .630.) 

Divorce — Custody  of  Children — Defendant  Earning  $50  per  Montli 
Required  to  Pay  $15  per  Montli  for  Support  of  Daughter. 

3.  Where  plaintiff  had  been  awarded  a  divorce  with  custody  of 
her  14-year  old  daughter,  but  it  appeared  that  defendant  had  no 
property  except  his  earnings,  and  that  he  was  in  poor  health  and 
capable  of  earning  only  about  $50  per  month,  he  will  be  required 
to  pay  $15  per  month  for  the  support  of  the  daughter.  (Steele  v. 
Steele,  630.) 
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DOMIOIIiR 

Of  Owner  Pzliii*  TUU  ttttos  of  Peraooalty  for  TaxatiOB. 
See  Taxation^  9. 

DOTJBUS  lOLEAaE. 

Wltneeaea  maj  Demand  Feee  In  AdTaaoe. 

See  Costs,  1. 
See  Witneaaes,  & 

BOWER. 
Oontract  aa  to  Dower  Between  Husband  and  Wife  Void. 
See  Carteej^  1-4. 

*  BAHKMENTa 

Eaaementa— Sewer  Easement  "by  Instmment  not  Becorded  la  not 
Binding  on  Parcbaaer  WltboQt  Notice. 

1.  In  an  action  for  damagee  for  obstruction  of  a  sewer,  alleging 
defendants  maintained  a  connection  with  plaintilfs'  sewer  on  plain- 
tiffs' land  without  authority,  a  writing  by  plaintiffs'  grantor,  giv- 
ing defendants  such  authori^,  but  not  executed  with  de  formalitj 
of  a  deed,  was  not  entitled  to  record,  and,  not  being  recorded,  the 
easement,  right  or  equity  ended  with  plaintiffs'  purchase,  unless 
purchasers  had  notice  of  the  easement,  and  the  burden  was  on  de- 
fendants to  prove  such  notice.     (Chevchuk  ▼•  Kotehik,  181.) 

EJECTMENT. 

Ejectment^— Verdict  for  Plaintiff  mnst  be  Directed  When  Ownecdilp 
in  Fee  Simple  is  Admitted. 

1.  Where  in  ejectment  a  cause  of  action  for  the  recovery  of  the 
possession  of  realty  without  damages  is  stated,  and  it  is  admitted 
by  the  pleadings  that  plaintiff  was  the  owner  in  fee  simple  of  the 
property,  a  verdict  for  plaintiff  should  have  been  directed,  since 
such  title  includes  the  right  to  possession  in  the  'absence  of  a 
showing  to  the  contrary  by  the  pleadings,  in  view  of  Section  328, 
L.  O.  L.,  providing  that  a  defendant  ehaU  not  be  allowed  to  give 
in  evidence  any  estate  in  himself  or  another  in  the  property  or 
any  license  or  right  to  possession  thereof  unless  the  same  be 
pleaded  in  his  answer.  (Pacific  Livestock  Go.  v.  Portland  I/br.  Co., 
567.) 

verdict  as  to  Damages  in  Ejectment  Suit  HdLd  Oonclnsivei 

See  Appeal  and  Error,  13. 

Against  Bailroad  not  Barred  by  Acts  of  Plaintiff's  Predeoassor  In 
Interest. 

See  Estoppel,  1. 

Evidence  Held  not  to  Show  That  Oontract  Failed  to  Inclnde  Premlsea 
Involved  in  Ejectment. 
See  Reformation  of  Instruments,  1. 
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See  Waters,  9. 


DOMAIN. 


Eminent  Domain— Owner  Entitled  to  DamagoB  for  Constructing  and 
Maintaining  Fences  Made  Necessary. 

1.  Where  by  condemning  a  road  lands  were  divided,  so  tliat  it 
was  neeessary  for  the  owner  to  fence  both  sides,  he  is  entitled  to 
damages  not  only  for  the  expense  of  constructing  the  fence  but  for 
maintaining  the  same.     (Tillamook  County  ▼.  Johnson,  623.) 

Eminent    Domain— In    Condemnation    Proceeding    Defendant    mnst 
Specify  the  Damages  wmch  He  Seeks  to  Prove. 

2.  In  proceeding  to  condemn  land  for  public  road,  defendants 
should  specify  in  their  answer  the  damages  which  will  result,  and 
evidence  of  damage  not  so  specified  is  inadmissible.  (Tillamook 
County  V.  Johnson,  623.) 

Eminent  Domain— Instruction  Umiting  Damages  to  That  Specified 
in  the  Answer  Held  Harmless. 

3.  In  eminent  domain  proceedings,  instruction  which  limited 
the  damages  to  that  specified  in  the  answer  was  harmless,  though 
erroneous;  evidence  of  damages  not  specified  having  been  received. 
(Tillamook  County  v«  Johnson,  623.) 

ENTBTMAN. 

Grantee  of  Original  Entr3rma]i  may  Bellnqnlali* 

See  Public  Lands,  4. 


Curtesy  in  Notwithstanding  Statute. 
See  Curtesy,  1-4. 

EQUITABLE  BELIBF. 
See  Trial,  9.  - 

EQIJITY. 

See  Appeal  and  Error,  2. 
See  Insurance,  2. 

Equity  -win  Becorer  Amount  Expended  by  CKiardlan  In  Support  of 
Incompetent  from  Grantee  of  Irfuid  Agreeing  to  Support  the 
Incompetent  for  I4fe. 

See  Guardian  and  Ward,  1. 

Equity  will  Create  Uen  on  Property  to  Carry  Out  Contract  to  Sup- 
port Tblrd  Person. 

See  Liens,  1. 
96  Or.— 40 
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ESTATES. 

Estates— "Estate  In  Fee"  Defined. 

1.  An  '*estate  in  fee"  is  every  estate  which  is  not  for  Kfe,  /or 
years  or  at  will.     (Chance  v.  Weston,  390.) 

ESTOPPEIi. 

Estoppel— Ejectment  Against  Railroad  Held  not  Baired  lyy  Acts  of 
Plaintiff's  Predecessor  in  Interest. 

1.  In  ejectment  by  a  land  owner  against  a  lumber  company 
which  had  constructed  &  railroad  over  the  premises  under  alleged 
authority  from  plaintiff's  predecessor  in  interest  in  consideration 
of  the  transportation  of  certain  logs,  plaintiff  was  not  estopped  by 
such  action  of  his  predecessor  in  interest  in  the  absence  of  evi- 
dence that  the  former  owner  had  knowledge  before  the  building  of 
the  road  that  it  traversed  the  particular  tract  in  question.     (Pacific  • 

Livestock  Co.  v.  Portland  Lbr.  Co.,  567.) 

EVIDENOE. 

Evidence — Testimony  as  to  Entries  by  Deceased  In  His  Aocomtt- 
book  Admissible. 

1.  Under  Section  790,  L.  O.  L.,  parol  evidence  that  entries  in 
the  book  of  accounts  of  an  attorney  were  in  his  handwriting  was 
admissible  in  an  action  by  his  executrix  to  recover  for ,  services 
rendered.     (O'Day  v.  Spencer,  73.) 

Evidence — ^Presumption  of  Receipt  of  Mailed  Letter. 

2.  There  is  a  strong  presumption  that  a  letter  or  postal  card 
marked  and  addressed  to  defendant,  and  mailed  by  plaintiff,  was 
received  by  the  defendant,  and  whether  this  presumption  was  over- 
come by  defendant's  evidence  was  a  question  of  fact  for  the  jury. 
(Coffey  V.  Northwestern  Hospital  Assn.,  100.) 

Evidence — Statements  of  Ancestor  Admissible  Against  Heir  Claim- 
ing Under  Him  by  Descent. 

3.*  Statement  of  deceased  on  supplementary  proceedings  against 
him,  that  he  had  settled  with  his  partners  and  received  all  his  in- 
terest in  the  partnership,  is  admissible  against  his  heir  soing  for 
a  partnership  accounting,  under  the  rule  that  when  admissions  of 
an  ancestor  would  be  admissible  against  him,  if  living,  they  are 
admissible  against  an  heir  claiming  under  him  by  descent.  (Moore 
V.  Moore,  134.) 

Evidence — ^Perishable    Character    of    Potatoes   Matter    of    Common 
Knowledge. 

4.  It  is  a  matter  of  common  knowledge  that  potatoes  are  a  perish- 
able  product,  not  lasting  over  one  season.     (Hurst  v.  Hill,  311.) 

Evidence — That  Auto  has  Current  Nnmber-plate  Evidsifte  of  Com- 
pliance With  Motor  Vehicle  Law. 

5.  The  motor  vehicle  law  providing  for  number-plate  being  at- 
tached to  a  car  as  evidence  that  the  law  has  been  complied  with| 
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evidence  of  a  car  being  so  equipped  with  a  plate  for  the  current  year 
is  admissible  without  other  evidence  of  a  license  being  issued. 
(Coates  V.  Marion  County,  334.) 

Evidence— ^Presumption  That  Law.  has  Been  Obeyed  Prevents  Nonsuit 
and  Directed  Verdict. 

6.  The  statutory  disputable  presumption,  declared  by  Section  799^ 
subdivision  34,  L.  O.  L.,  that  the  law  has  been  obeyed,  is,  by  provi- 
sion of  Section  793,  evidence,  and  so  prevents  nonsuit  and  directed 
verdict.     (Coates  v.  Marion  County,  334.) 

Evidence — ^Admitting   Evidence    of   Experiments   Bests   Largely   In 
Court's  Discretion. 

7.  In  an  action  for  breach  of  warranty  of  variety  of  wheat  sold 
as  seed  for  spring  planting,  defendant's  evidence  that  another  pur- 
chased and  planted  some  of  the  same  lot  of  wheat  and  it  produced 
no  crop  was  evidence  of  an  experiment,  the  admission  of  which  rested 
largely  in  the  discretion  of  the  trial  court  to  determine  whether  the 
conditions  of  the  experiment  were  similar  to  those  of  the  ease  in  issue. 
(Horn  V.  Elgin  Warehouse  Co.,  403.) 

Evidence — ^Excluding  Plaintiff's  Evidence  of  Unsuccessful  Planting 
Held  Proper,  Though  Defendant  Showed  Successful  Planting. 

8.  In  an  action  for  breach  of  warranty  that  wheat  purchased  for 
seed  was  a  spring  wheat  variety,  evidence  that  plaintiff's  witness 
purchased  some  of  the  same  lot  of  wheat,  and  it  produced  no  crop, 
was  properly  excluded,  because  the  conditions  were  not  shown  to  be 
the  same;  though  defendant's  testimony  that  others  sowed  some  of 
the  wheat,  and  it  produced  a  crop  of  the  variety  specified,  was  i^d- 
missible.     (Horn  v.  Elgin  Warehouse  Co.,  403.) 

Evidence — Technical    Meaning    of    Contract    Notwithstanding    Pre- 
sumption. 

9.  Under  Section  718,  L.  O.  L.,  evidence  is  admissible  to  show 
that  the  terms  of  a  written  contract  have  a  technical,  local,  or 
peculiar  significance,  notwithstanding  the  presumption  that  words 
are  used  in  their  primary  and  general  acceptation.  (McDonald  v. 
Supple,  486.) 

Evidence — Contract — ^Parol  Evidence  to   Supply  Omitted  Term. 

10.  Under  Section  713,  L.  O.  L.,  it  is  competent  to  introduce 
testimony  to  supply  those  terms  actually  agreed  upon  by  the  par- 
ties to  a  written  contract,  but  not  contained  in  nor  conflicting 
with  an  incomplete  written  contract.     (McDonald  v.  Supple,  486.) 

Evidence — Contract — "F.  O.  B.  Cars"— Fabricated. 

11.  In  an  action  on  contract  for  the  erection  of  barges  out  of 
fabricated  steel,  evidence  that  the  steel  was  not  painted,  so  that 
the  numbers  wore  off  before  receipt,  was  admissible,  as  well  as 
evidence  as  to  the  meaning  of  the  terms  "f.  o.  b.  cars/'  "fabri- 
cated," etc.     (McDonald  v.  Supple,  486.) 

Evidence — Contract — Time— Delivery    of    SteeL 

12.  In  an  action  for  additional  compensation  on  a  contract  for 
the  construction  of  steel  barges  out  of  fabricated  steely  evidence  aa 
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to  the   time   of  delivery   of   the  steel   was   admissible,   thoa^   not 
specified  in  the  eonfract.     (McDonald  ▼.  Supple,  486.) 

Evidence— BUIb  and  Note»— Parol  Agreemant  Tilmttiiig  JAUMtf. 

13.  A  parol  agreement  at  time  of  execution  of  a  note  that  the 
payee  will  rely  on  the  mortgage  executed  by  the  maker,  and  not 
assert  any  personal  liability  against  the  maker,  ia  invalid,  and 
cannot  be  successfully  asserted  to  vary  terms  of  note.  (MeFarland 
▼.  Hueners,  579.) 

Svldenca— Preanmntion— Ezecatiye    Board— CItQ    8«nrlca    Ckmniiis- 
aion— Good  Faitb. 

14.  It  must  be  assumed  that  the  executive  board  of  a  city  and 
its  civil  service  commission  acted  in  good  faith  for  the  beat  inter- 
ests of  the  police  force  and  of  tbe  public  in  removing  a  police 
officer.     (Cole  v.  Portland,  645.) 

See  Adverse  Possession,  1. 

See  Attorney  and  Client,  1>  2«   , 

See  Banks  and  Banking,  1. 

See  Charities,  2,  3. 

See  Contracts,  9. 

See  Corporations,  S. 

See  Damages,  5, 

See  Divorce,  1. 

See  Fish,  8. 

See  Insane  Persons,  2. 

See  Master  and  Servant,  1. 

See  Municipal  Corporations,  18^ 

See  Sales,  5-7. 

See  Waters,  7,  12. 

See  Witnesses,  1. 

See  Vendor  and  Purchaser,  3. 

Opinion  Evidence  aa  to  Valoa  of  Attotney'f  Becvieca  not  Binding. 

See  Appeal  and  Error,  20. 

Verdict  on  Ckmflicting  Evidence  not  Blstnrbed. 
See  Appeal  and  Error,  10,  14. 

Evidence  of  Otbar  Acddenta  at  Same  Fi4nt  Oonqpetenl 
See  Bridges,  2. 

Of  Arrangement  in  Defendant's  Absence  not  Heenay; 

See  Criminal  Law,  3. 

Of  Other  Crime  Showing  Identity. 
See  Criminal  Law,  4. 

Threats  Admissible  In  Bvldemoeu 
See  Homicide,  1. 

Sufilclent  to  Sustain  Conviction  of  Handaiigliter. 

See  Homicide,  6. 
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Htid  not  to  8I10W  Deed  a  Mortgage. 
See  Mortgages,  1. 

That  Defendant's  Son  Acted  for  Hbneelf  la  Adndeilbla. 
See  Principal  and  Agent,  1. 

Held,  not  1X)  Show  That  Contract  FftUed  tolndnde  Premifee  Xnyolved 
In  Ejectment. 

See  Beformation  of  Instruments,  ].• 

DUTerences  in  Inf eremoea  from  ETidence  for  Jnry. 
See  Trial,  4. 

EXOEOPTIONB,  BlUr  OF. 

Exceptlona,  Bill  6f— Tranecrlpt  of  Evidence  must  be  Oertifled  by 
Trial  Judge. 

1.  A  transcript  of  the  evidence  cannot  be  considered  ^  a  bill 
of  exceptions,  unless  cortified  hj  the  trial  judge,  (Astoria  ▼•  Zin« 
dorf,  332.) 

Bee  Appeal  and  Error,  9. 

EXECUTIVE  BOABDl» 

See  Evidence,  14. 

See  Municipal  Corporations,  11,  12. 

EXEMFLABY  DAMAGEa 
See  Trial,  8. 

FINDIKOa 

See  Appeal  and  .Error,  24. 
See  Municipal  Corporations,  12. 

Of  Court  Sitting  Without  Jury  have  Effect  of  Verdict 
See  Appeal  and  Error,  4. 

Only  SniAcleiicy  of  Findings  Bervlerwabla  Withont  Bill  of  Exeeiptions. 
See  Appeal  and  Error,  9. 

As  to  Beasonablenesa  of  Bates  Contrary  to  Evidence, 
See  Carriers,  3. 

General  Verdict  Controls  Unless  Special  Finding  la  Xnoonetstent 

See  Trial,  7. 


Fish— Law  Applicable  to  Fisii  Applies  to  Crabs. 

1.  Crabs  are  fish,  and  the  law  applicable  to  fish  is  applicable  to 
crabs.     (State  ▼.  Savage,  53.) 

Fish— Property  Bights  In  Fish  in  State  for  Benoflt  of  Citizeps. 

2.  The  title  to  migratory  fish   ferm  naturce^  while  in  a  state  of 
fref'dom,  so  far  as  a  right  of  property  can  be  asserted,  is  in  the 
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state,  not  as  a  proprietor,  but  in  its  sovereign  capacity,  for  tho 
benefit  of  and  in  trust  for  citizens  of  the  state  in  common.  (Stata 
V.  Savage,  53.) 

I*l8li— -Bestriction  as  to  Catching  In  Certain  Season  or  for  Tears 
or  for  Bale,  Valid. 

3.  Legislature  has  the  power  to  enact  laws  prohibiting  the  catch- 
ing of  fish  or  the  killing  of  game  for  a  certain  term  of  years,  or 
for  a  certain  portion  of  the  year,  or  in  certain  localities,  where  the 
conditions  are  different  from  those  in  other  portions  of  the  state,  or 
for  purposes  of  sale,  or  may  restrict  quantity  of  fish  or  game  that 
may  be  caught  or  killed.     (State  v.  Savage,  53.) 

Fish— Statute    Prohibiting    Taking    Salt-water    Crabs    in    Certain 
County  Constitutional. 

4.  Section  5360,  L.  O.  L.,  prohibiting  the  taking  of  salt-water 
crabs  from  Coos  County  for  purpose  of  sale,  as  it  exists  apart  from 
the  void  amendments  of  1915  and  1917,  is  an  equal  law,  and  is 
valid,  since  it  confers  equal  rights  on  all  citizens,  subjects  them  to 
equal  burdens,  and  imposes  equal  penalties  on  those  who  violate  it. 

(State  V.  Savage,  53.) 

» 

FisHi— Hdld  in  Trust  by  the  State  for  the  People. 

5.  In  so  far  as  fish  in  streams  of  the  state  can  be  said  to  be 
property,  they  are  held  by  the  state  in  trust  for  the  people.  (State 
v.  Blanchard,  79.) 

Fish — Courts  Should  not  by  Technical  Construction  OTerthrow  System 
of  Statutory  Legislation  of  Fishing  Industry. 

6.  In  view  of  the  magnitude  and  productiveness  of  the  fishing 
industry,  the  courts  should  not,  by  narrow  construction  of  consti- 
tutional provisions,  destroy  the  statutory  system  regulating  the 
fishing   industry.     (State   v.   Blanchard,   79.) 

Fi8h^"Set-net"   and   ••Drift-net"   Defined. 

7.  Within  the  Oregon  statutes  limiting  fishing  rights  and  reg- 
ulating the  use  of  nets,  the  term  ''drift-net"  means  a  net  with 
both  ends  free  to  drift  with  the  current,  while  a  "set-net"  is  one 
fastened  at  one  or  both  ends,  so  the  whole  net  cannot  drift  with  the 
current,  and  notwithstanding  this  be  in  a  condition  to  take  fish. 
(State  V.  Blanchard,  79.) 

Fish — Evidence    Held   to    Show   That   Defendant   Operated   Sot-net 
Over  More  Than  One  Third  of  a  Stream. 

8.  In  a  prosecution  for  unlawfully  operating  a  set-net,  evidence 
held  to  show  that  defendant  operated  such  a  net,  and  that  it  ex- 
tended more  than  one  third  the  distance  across  the  body  of  water, 
in  violation  of  Laws  of  1915,  page  60.     (State  v.  Blanchard,  79.) 

Fish — State  has  Power  to  Regulate  FlAerles. 

9.  Within  the  limits  prescribed  by  the  Constitution,  the  state  in 
the  exercise  of  its  police  power  and  for  the  welfare  of  all  its  citi- 
zens can  regulate  catching  of  fish  in  the  waters  of  the  state,  or 
those  over  which  the  States  of  Oregon  and  Washington  have  con- 
current jurisdiction.     (Williams  v.  Seuffert  Bros.  Co.,  163.) 
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FUOi— statutory  Bequirement  Tbat  Location  License  must  be  Be- 
newed  as  Early  as  April  1st  is  Reasonable. 

10.  The  requirement  of  Laws  of  1915,  page  226,  Section  2,  that 
one  holding  a  license  to  fish  with  a  fixed  appliance  shall  at  some 
date,  as  early  as  April  1st  of  any  year,  make  application  for  re- 
newal in  order  to  retain  the  location  is  a  reasonable  one.  (Williams 
V.   Seuffert  Bros.  Co.,  163.) 

Fish — ^Fallnre  to  Benew  in  Time  License  for  Location  for  Fixed 
Appliance  in  Colnmbia  Blver  is  an  Abandonment  of  tbe  Loca- 
tion. 

11.  Under  Laws  of  1913,  page  22a,  Section  1,  forbidding  issuance 
of  license  for  a  location  in  Columbia  River  for  fishing  with  a  fixed 
appliance  which  would  interfere  with  a  prior  location,  and  Laws 
of  1915,  page  226.  Section  2,  making  the  failure  to  renew  a  license 
for  location  for  fixed  appliance  by  April  let  of  any  year  an  aban- 
donment of  the  location,  the  failure  to  renew  a  license  is  an 
abandonment  of  the  location  to  another  who  had  license  issued  for 
the  same  location  on  April  1st,  regardless  of  any  prior  use  of  such 
location.     (Williams  v.   Seuffert  Bros.   Co.,   163.) 

Fiab — ^Decision  of  Fisli  and  Game  Commissioner  wiU  not  be  Re- 
veised  by  Courts  Wbere  Facts  Warrant  the  Action  Taken. 

12.  A  decision  of  the  fish  and  game  commissioner  deciding  ques- 
tion of  priority  as  to  fishing  rights  will  not,  in  view  of  the  obvious 
intention  of  the  legislature  to  invest  the  commission  with  discre- 
tionary power,  be  disturbed  where  the  facts  and  circumstances 
Warranted  the  determination  made.  (Williams  v.  Seuffert  Bros. 
Co.,  163.) 

Different  Regulations  for  Fisbing  In  Different  Counties  not  Local 
I«aw. 

See  Statutes,  4. 

FISH  AND  GAME  COB1MIS8IOK. 

See  Constitutional  Law,   1. 
See   Gkime,   1,   2. 

Decision  of  will  not  be  Reversed  Where  Facts  Waxraot  itb  Action 
Taken. 

See  Fish,  12. 

FORECLOSURE. 
Forecloeure  of  Contract. 

See  Appeal  and  Error,  25. 

FORFEITURE. 

See  Specific  Performance,  3. 

FRAUD. 

See  Bills  and  Notes,  2. 
See  Public  Lands,  1,  2. 
See  Vendor  and  Purchaser,  4. 
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FBAUDS,  STATUTE   OF. 

See  Statute  of  Frauda. 

GAME. 

Oftme-^ommlflsioii  Veftad  With  Diacretloiiary  Fower  to  Expend 
Ucense  Fees. 

1.  It  was  the  evident  intent  of  the  legislature  by  Laws  of  1915, 
Chapter  287,  Section  11,  paragraph  "h/'  to  invest  the  fish  and  game 
eomn^ssion  with  a  discretionary  power  to  protect  and  propagate 
game  within  the  state  and  to  expend,  subject  to  legislative  ap- 
proval, the  money  derived  from  fees  and  licenses.  CHolmea  t. 
Olcott,  33.) 

Game — ponimlBslon  Empowered  to  FnrcluuM  Farm  for  FropagatioB 
of  Ohlnese  Pheasanta. 

2.  The  purchase  of  a  farm  for  the  propagation  of  Chinese 
pheasants  is  germane  to  and  within  the  purview  of  Laws  of  1915, 
Chapter  287,  authorizing  the  fish  and  game  commission  to  expend 
money  for  the  protection  and  propagation  of  game,  ete.  (Holmes 
▼.    Olcott,   34.) 

aiFTB. 
Gift  by  Father  to  Dangfator. 

'  See  Adverse  Posseesion,  1,  2. 

GOOD  FAITH. 

See  Evidence,  14. 

GUARANTY. 

Guaranty— Contract— '•FiirchaBe"—"Traiiafer.'» 

1.  Where  a  company  contracted  to  sell  goods  on  eredit  at 
wholesale  to  a  buyer  reselling  the  same  in  certain  territory,  and 
the  buyer  with  the  company's  approval  accepted  from  another 
buyer  from  it  under  a  similar  contract  goods  in  his  possession  not 
paid  for,  and  authorized  the  company  to  charge  him  with  the 
amount  of  the  invoice  price  thereof,  he  obtained  title  thereto,  by 
transfer  from  the  other  buyer,  who  had  absolute  title,  and  not  by 
purchase  from  the  company,  within  the  terms  of  a  guaranty  of 
payment  for  goods  purchased  under  the  contract;  a  "transfer"  be- 
ing an  act  or  transaction  by  Vhich  property  of  one  person  is  by 
him  vested  in  another.     (W.  T.  Bawleigh  Co.  v.  McCoy,  474.) 

Guaranty— Liability — Compensation — Construction. 

2.  Liability  of  guarantors  without  hire  or  compensation  is 
strictly  construed.     (W.  T.  Bawleigh  Co.  v.  McCoy,  474.) 

GUARDIAN  AND  WARD. 

Gnardlan  and  Ward — Guardian  Entitled  in  Equity  to  RocoTcr 
Amount  Expended  In  Support  of  Incompetent  from  Chrantee  of 
Land  Agreeing  to  Support  the  Incompetent  for  Life. 

1.  Where  a  mother  conveyed  land  to  certain  children  in  consid- 
eration of  their  promise  to  support  after  her  death  an  incompetent 
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child,  and  during  hQT  life  the  mother  releases  them  from  the  prom- 
ise, and  after  her  death  a  guardian  appointed  for  the  incompetent 
person  in  good  faith  brings  an  action  to  set  aside  the  release,  and 
in  such  proceeding  learns  for  the  first  time  that  the  grantees  had 
orally  agreed  at  the  time  of  the  release  to  support  the  incompetent, 
defendants  affirmatively  alleging  such  oral  contract  and  their 
readiness  to  comply  therewith,  the  giiardian  should  receive  a  rea- 
sonable compensation  for  support  of  the  incompetent  while  under 
his  care,  and  until  the  grantees  again  assume  hii  care  tnd  support. 
(Murphy  v.  Whetstone,  293.) 

See  Insane  Persons,  1,  2. 

HABMUSSS  EBBOB. 

anblnnetlTe  Instructloiia  Based  on  HypothatloU  OonditiODs  Held 
Harmless. 

See  Appeal  and   Error,   7. 

Instructioii  Tiimltfng  Damages  to  That  l^ptdfled  in  tlie  Answer  Held 
Hamiless. 

See  Eminent  Domain,  3. 

Hannlees  Error  in  Befnsal  of  Instmctloiis. 

See  Homicide,  3. 

HBABSAT  EVIDEKO& 

See  Criminal  Law,  3. 

HIOHWAT8. 

Highways — Statute  Protecting  Persons  Supplying  PnbUe  Oontractor 
Should  be  Liberally  Oonstrued. 

1.  A  statute  enacted  to  protect  persons  supplying  a  eontractor 
performing  a  public  work  with  labor  or  n^aterials  for  any  portion 
of  the  work  provided  for  should  be  given  a  liberal  construction 
in  order  to  carry  out  the  legislative  intent.  ( Clatsop  County  ▼. 
■Fidelity  ft  Deposit  Co.  of  Maryland,  2.) 

Highways — ^Person  Supplying  meats  to  Subcontractor  i^n  Publie 
Work  Held  a  Furnisher  of  '<Labor  and  liaterialB*^  Within  Con- 
tractor's Bond. 

2.  Meats  used  in  a  necessary  boarding  camp  for  laborers  em- 
ployed on  a  public  highway  in  a  sparsely  settled  region  provided 
for  in  a  contract  secured  by  bond  pursuant  to  Section  6266, 
L.  O.  L.,  as  amended  by  Laws  of  1913,  page  59,  are  included 
within  the  terms  "labor  and  materials,"  and  the  person  furnishing 
them  to  a  subcontractor  protected  by  the  statutory  bond.  (Clatsop 
County  V.  Fidelity  ft  Deposit  Co.  of  Maryland,  2.) 

Highways — ^Z^vidence  Held  to  Show  Necessity  of  Boarding  Camps  on 
Public  Work  Entitling  One  Supplyliig  Meat  to  Sue  on  Contrac- 
.  tor's  Bond. 

3.  In  action  on  bond  of  contractor  for  public  work  given  pur- 
suant to  Section  6266,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page 
59,  brought  by  one  who  furnished  meats   to   a  boarding  camp  for 
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laborers  maintained  by  subcontractor,  evidence  held  to  support  re- 
quested finding  that  it  was  necessary  for  prosecution  of  work  that 
subcontractor  maintain  boarding  camp  at  each  of  his  construction 
camps;  region  being  sparsely  settled".  (Clatsop  County  v.  Fidelity 
&  Deposit  Go.  of  Maryland,  2.) 

HOMICIDE. 

Homicide — ^Threat    Admissible    in    Evidence    Thongb    not    Directed 
Especially  to  Deceased. 

1.  In  a  prosecution  resulting  in  conviction  of  manslaughter, 
testimony  of  decedent's  father  that  about  eight  months  before  the 
shooting  defendant  had  said  to  him  that,  if  he  could  not  beat 
them  any  other  way,  he  would  do  it  with  a  Winchester,  held  ad- 
missible as  a  threat  over  objection  that  it  was  not  directed  es- 
pecially toward  deceased  and  was  too  remote;  such  threat  having 
reference  to  a  controversy  about  a  road  pursuant  to  which  de- 
cedent was  subsequently  killed.     (State  v.  Butler,  219.) 

Homicide — Declarations  by  Accused  as  to  Position  in  Firing. 

2.  In  a  prosecution  resulting  in  conviction  of  manslaughter, 
testimony  of  a  deputy  sheriff  as  to  where  defendant  showed  him 
he  was  when  he  fired  the  last  shot  at  decedent,  and  about  how 
far  the  place  was  from  the  panel  in  his  fence,  open  on  account  of 
a  road,  which  he  had  been  putting  up  nightly,  so  that  decedent 
with  others  had  volunteered  to  watch  for  him,  also  how  far  the 
place  was  from  that  where  empty  shells  were  found,  held  admis- 
sible.    (State   V.   Butler,    219.) 

Homicide — Haimless  Error  in  Refusal^  of  Instraction. 

3.  In  a  prosecution  resulting  in  conviction  of  manslaughter,  the 
refusal  to  defendant  of  his  requested  instruction  referring  to 
malice  and  ill  will  held  harmless  to  him  in  view  of  the  verdict 
negativing  the  existence  of  malice  or  ill  will  on  his  part.  (State 
V.  Butler,   219.) 

^       Homicide — ^Killing  Manslaugliter  Unless  Justifiable  or  Witb  BCaUea 
or  Deliberation. 

4.  Every  killing  is  manslaughter  unless  it  is  justifiable  or  excus- 
able, or  is  accompanied  by  malice  or  deliberation,  when  it  becomes 
murder  in  the  first  or  second  degree.     (State  v,  Butler,  219.) 

Homicide— Killing   In   Anger   Witbont   Excuse    or    Jnstlficmtion    Is 
Manslanghter. 

5.  If  defendant  under  provocation  of  a  sudden  attack  grew 
angry  and  killed  decedent  without  real  or  apparent  necessity,  the 
killing  was  not  justifiable  or  excusable,  and  defendant  was  prop- 
erly  convicted  of  manslaughter.     (State  v.  Butler,  219.) 

Homicide — ^Evldence  Sustaining  Conviction  of  Manslaughter. 

6.  In  a  prosecution  resulting  in  conviction  of  manslaughter, 
defendant  having  shot  and  fatally  wounded  decedent,  who  was 
watching  a  road  through  defendant's  land  to  see  if  he  was  the 
one  who  was  putting  up  an  obstructing  fence  every  night,  evidence 
held  sufficient  to  sustain  the  verdict.     (State  v.  Butler,  219.) 
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Homlcidd— Instruction  on  Threats  not  Abstract. 

7.  In  a  prosecution  resulting  in  conVietion  of  manslaughter^  in- 
struction as  to  the  consideration  of  threats  made  by  defendant 
against  decedent  in  determining  defendant's  intent  and  malice  held 
not  erroneous  as  abstract;  there  being  some  evidence  of  threats. 
(State  V.  Butler,  219.) 

Homicide — ^Instruction  on  Self-defense. 

8.  In  view  of  Sections  1371,  1909,  1914,  L.  O.  L.,  in  a  prosecu- 
tion resulting  in  conviction  of  manslaughter,  instruction  on  self- 
defense  held  not  erroneous  in  its  limitation  of  defendant's  right 
to  take  his  adversary's  life  only  to  eases  of  threatened  deadly 
harm  or  severe  calamity  "felonious"  in  character;  the  word  "fel- 
onious" having  been  used  as  synonymous  with  great  bodily  injury. 
(State  V.  Butler,  219.) 

See  Criminal  Law^  2-10. 


See  Municipal  Corporations,  1-4. 

IMPLIED  CONTSAOT. 
See  Pleading,   3. 
See  Work  and  Labor,  1. 

IMPLIED    WABBANT7. 

See  Sales,  8. 

INDIGTMENT. 

Indictment   and   Information— Indorsement   of    Statute    Supposedly 
Violated  Adds  Notliing. 
1.     Indorsement   on  a  complaint   of   the   statutes   supposedly    vio- 
lated adds  nothing,  and  is  not  even  required.     (State  y.  Blanchard, 
79.) 

INJUNOTIOIT. 

Injunction — Officers— Enforcing  Void  Statute  may  t>e  Bestralned. 

1.  The  general  rule  is  that  a  court  of  equity  is  without  juris- 
diction to  restrain  by  injunction  the  enforcement  of  criminal  pro- 
ceedings, the  exception  being  that,  where  public  officers  are  un- 
dertaking to  enforce  a  void  statute,  injunction  will  lie  against 
them,  though  not  against  the  state.     (Nault  v.  Palmer,  538.) 

INSANE  PEBSONa 

Insane  Persons — Guardian  of  Incompetent— Petition  Need  Only 
Follow  Statute. 
1.  Petition  for  appointment  of  guardian  for  an  alleged  incom- 
petent is  sufficient  if  it  follows  substantially  the  wording  of  Sec- 
tion 1319,  L.  O.  L.,  and  it  is  not  necessary  to  allege  all  facts  and 
details  tending  to  show  the  individual  is  incapable  of  conducting 
his  own  affairs.     (Mcllroy  v.  Mcllroy,  468.) 
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InBane  Persons— Evidence — Guardian  and  Ward— Incompetency. 

2.  On  a  son's  petition,  under  Section  1319,  L.  O.  L.,  for  api>oint^ 
ment  of  guardian  for  'his  ninety-one  year  old  father,  evidenee  held 
to  show  that  the  father  was  incapable  of  conducting  his  own 
affairs,  and  to  call  for  guardianship  to  manage  cuid  preserve  the 
estate.     (Mcllroy  v.  Mcllroyi  468.) 

INBTBUGmOK& 
See  Trial,  S. 

EzceptLonB  to  InstructlonflL 
See  Appeal  and  Error,  6. 

Subjunctive   Inetmctione   Baaed   on   Hypothetical  Ckniditlon   Hdd 

HannlesB. 

See  Appeal  and  Error,  7. 

One  cannot  Complain  of  too  Favorable  Xnetmctien. 

See  Appeal  and  Error,  8. 

Argumentative  Instruction  on  Self-defense  PK^erly  Refused. 

See  Criminal  Law,  5. 

Court  not  Required  to  Follow  Language  of  Requested  Instruclioii. 

See  Criminal  Law,  6. 

Instructloiis  must  be  Read  Togetaier. 

See  Criminal  Law,  7. 

Court  Urging  Jury  to  Agree  Held  not  Erroneous  as  Coercive. 

See  Criminal  Law,  9. 

Instruction  Limiting  Damages  to  That  Specified  in  the  Answer  Held 

Harmless. 

See  Eminent  Domain,  8. 

Instructions  on  Self-defeose. 

See  Homicide,  8. 

Instruction  on  Threats  not  Abstracts 

See  Homicide,  7. 

As  to  Signing  of  Contract  not  Erroneous  in  View  of  Other  Instruc- 
tions. 

See  Trial,  1. 

Requested  Instruction  not  Based  on  Evidence  Properly.  Revised. 

See  Trial,  2. 

Refusal  of  Instructions  Covered  by  Those  Given  Proper, 

See  Trial,  3. 
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IN8UBAK0B. 

Iiigonuice — ^Payment  of  Casli  Surrender  Value  of  Policy  npoB  False 
AffldaTlt  as  to  Death  of  BeneficiaileB  to  Whom  Paid-np  Policy, 
lutd  been  iBsaed  Held  Ineffectiye  to  Invalidate  Paid-op  Policy. 

1.  Where  insurer  issued  paid:up  policj,  stipulating  that  the  eon- 
Bideration  had  been  paid  by  beneficiaries,  and  agreeing  to  pay  to 
beneficiaries  specified  amount  upon  death  of  insured,  and  where 
insured  subsequently  delivered  policy  to  insurer  upon  receipt  of  the 
cash  surrender  value  of  the  policy,  upon  insured's  false  ai&davit 
that  the  beneficiaries  were  dead,  the  transaction  was  ineffective  to 
surrender  or  cancel  the  policy.     (Burr  v.  Mutual  Life  Ins.  Co.,  14.) 

msorance— Equity  win  not  BeviTe  Policy  WiongfnUy  Surrendered  to 
Insmper,  Bemedy  at  Law  Being  Adequate. 

2.  Where  insurer  issued  paid-up  policy,  stipulating  that  the  con- 
sideration had  been  paid  by  beneficiaries,  and  agreeing  to  pay 
specified  amount  upon  death  of  insured,  and  where  insured  subse- 
quently delivered  policy  to  insurer  upon  receipt  of  the  cash  value 
of  the  policy,  upon  insured's  false  affidavit  that  the  beneficiaries 
were  dead,  equity  bad  no  jurisdiction  of  suit  to  restore  and  revive 
the  policy,  since  the  transaction  did  not  operate  to  surrender  or 
cancel  the  policy,  and  since,  the  policy  being  in  force,  the  bene- 
ficiaries had  a  complete  and  adequate  remedy  at  law.  (Burr  ▼• 
Mutual  Life  Ins.  Ca,  14.) 

INTENT. 

Of  Testator  Derired  ftom  Instmmeot  Oontrols. 
See  Wills,  1. 

IBBIOATION   DISTBICTa. 

6ee  Waters,  13-20. 

JOINT  FUBOSASEBS. 
Presnmption  as  to  Interest  of  Joint  Purchasers 
8ee  Vendor  and  Purchaser,  2. 

JUDOBCENT. 

Jodgment— Waters— Water  Bights-^Priozities— Binding  on  Parties 
to  Litigation. 

1.  A  decree  fixing  the  rights  and  priorities  of  parties  to  a  liti- 
gation over  water  rights  did  not  affect  other  users  of  the  waters 
of  the  river  and  its  tributaries  who  were  not  parties  to  the  suit, 
so  that  it  was  competent  for  the  water  board  subsequently,  on 
proper  petition,  to  determine  the  rights  and  priorities  of  all  users 
of  the  water  system.     (Nault  v.  Palmer,  5S8.) 

See  Appeal  and  Error,  15-18,  23. 
See  Chattel  Mortgages,  2. 

Nonappealing  Party  cannot  Support  Judgment  by  Claim  of  Ezror 
in  Trial  Court's  Bullng. 

See  Appeal  and  Error,  12. 
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Discrepancy  in  I>ate  of  JuAgmaat, 
See  Appeal  and  Error,  16,  18. 

Evidence    Sufficient    to    Sustain    Judgment    In    Action    for    I«Agal 
Services. 

« 

See  Attorney  and  Client,  2. 

Statute    Satisfied    if    Judgment    will    Protect    Defendant   Agtdiu^ 
Future  Action. 


See  Parties,  1. 


See  Waters,  15. 


JURISDICTION. 


JUBY. 


Jury— Defendant  Entitled  to  Jury  Trial  on  Appeal  to  drcalt  Oonrt 
Notwithstanding  Small  Amount  Involved. 

1.  On  an  appeal  to  the  Circuit  Court  from  the  District  Court, 
defendant  was  entitled  to  a  jury  trial  under  Article  I,  Section  17, 
and  Article  VU,  Section  3,  of  the  Constitution,  though  the  controversy 
involved  only  $37.50.     (Sohnitzer  v.  Stein,  343.) 

Jury — ^Bigbt  to  Jury  Trial  may  be  Regulated  by  Statute  Wltlila  Oer. 
tain  Limits. 

2.  The  exercise  of  the  constitutional  right  of  trial  by  jury  may 
within  well-defined  limitations  be  regulated  by  statute.  (Schnitzer 
V.  Stein,  343.) 

General  Verdict  Controls  Unless  Special  Finding  is  Inconslsteiitb 

See  Trial,  7. 

lABOa. 

See  Work  and  Labor. 


liANDLORD  AND  TENANT. 

Landlord  and  Tenant — ^Tenant  Forfeiting  Lease  and  Improvementi 
Uable  for  Rent. 

1.  A  tenant  leasing  and  improving  property  held  liable  for  rent  due 
at  time  of  forfeiture  by  reason  of  failure  to  pay  rent,  the  lease  pro- 
viding that  the  lessor  could  terminate  for  such  reason  "without  preju- 
dice to  any  remedies  which  might  otherwise  be  used  for  arrears  of 
rent  or  preceding  breach  of  covenant,*'  and  that  improvements  became 
the  property  of  lessor  immediately  upon  construction.  (Gearin  v. 
Eothchild  Bros.,   351.) 

LATENT  AMBIGDITir. 

See  Charities,  1,  3. 

LEASE. 

Tenant  Forfeiting  Lease  Liable  for  Rent. 

See  Landlord  and  Tenant^  L 
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UABILITY. 

See  Guaranty,  2.  ^ 

Belease  from  for  Breach  of  Contract  Qood  Consideration. 
See  Bills  and  Notes,  1. 

Liability  of  County -f or  Death  ftom  a  I>efective  Bridge  is  Question 
for  Jury. 

See  Bridges,  1,  3. 

Parol  Agreement  Limiting  Liability. 
'  See  Evidence,  13. 

'license  fees. 

AptKroprlatlon  of  Moneys  and  License  Fees  for  Protection  of  Qama 

See   Constitutional  Law,  1. 
See   States,    1-3. 

Statutory  Bequirement  as-to  Benewal  of  Location  License. 
See  Fish,  10,  11. 

Commission  Vested  With  Discretionary  Power  to  Expend  License 
Fees. 

See  Game,  1. 

Commission  Empowered  to  Purchase  Farm  for  Propagation  of 
Chinese  Pheasants. 

See  Game,  2. 

LICENSES. 

See  Physicians  and  Surgeons,  1-3. 

LIENS. 

Liens— Equity  will  Create  Lien  on  Prc^perty  to  Carry  Out  Agree- 
ment to  Support  Third  Person. 

1.  Where  a  conveyance  of  property  is  made  in  consideration  of 
the  future  support  of  a  third  person,  upon  a  breach  of  the  condi- 
tions by  the  grantee,  equity  will  then  create  a  lien  or  charge  on 
the  property  to  carry  out  the  spirit  and  intent  with  which  the  con- 
veyance was  made.     (Murphy  v.  Whetstone,  2d3.) 

MANDAMUS. 

Mandamus — Taxation — ^Writ  may  Issue  to  Compel  Acceptance  of 
Tax — Sheriff  cannot  Prevent  Contest  of  Road  Tax  by  Bef using 
to  Accept  Other  Taxes  Without  Bead  Tax. 

1.  Sheriff  and  tax  collector  of  county  is  not  entitled  to  refuse 
timely  tender  by  owner  of  realty  of  state  and  county  taxes,  a 
school  district  tax,  a  port  tax,  and  a  fire-patrol  tax,  because  tax- 
payer did  not  also  tender  amount  charged  as  tax  by'  road  district 
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for  the  year,  and  taxpayer,  entitled  to  contest  illegal  tax,  can  have 
mandamug  to  eompel  sheriff  to  receive  payment.  (Central  Pae.  By. 
Co.  V.  Gage,  Sheriff,  192.) 

Maadamnfl — ^Damages    cannpt.  be   Allowed   Wlthoat   Allegatioa    In 
Altematiye  Writ. 

?..  Under  Section  620,  L.  O.  L.,  giving  pleadings  in  mandamus 
same  effect  and  the  same  construction  as  other  pleadings,  an  appli- 
cant for  mandawMs  cannot  recover  damages  where  there  was  no 
allegation  in  the  alternative  writ  that  she  had  been  damaged. 
(Taggart  v.  School  Dist.  No.  1,  422.) 

ICANSLAUGHTES. 

Unlefls  Jnstifiable  or  With  IffaUoe  or  DellberatloiL 

See  Homicide,  4. 

StUiJig  in  Anger,  Without  Excom  o^  Justification. 

See  Homicide,  5. 

MASTEB   AND   SERVANT. 

Master    and    Serrant— Evidence — Oontract^-AToidance    of    Wxitten 
Beaignation— Pleading    Oonfeaalon  and  Ayoidance. 

1.  In  an  employee's  action  for  wrongful  discharge,  prior  to 
termination  of  contract,  evidence  that  employee's  written  resigna- 
tion and  acceptance  was  at  request  of  the  employer  and  merely 
for  purpose  of  appearances,  was  inadmissible,  in  absence  of  a  plea 
in  confession  and  avoidance.     (Martin  v.  Gauld  Co.,  635.) 

Master   and   SerYant—Beeignatlcm— Cannot  Becover   for   Wrongful 
Discharge— Contract. 

2.  An  employee,  tendering  his  written  resignation,  which  is  ac- 
cepted by  the  employer,  cannot  recover  for  wrongful  discharge 
prior  to  termination  of  contract,  though  the  resignation  was  at 
the  employer's  request  and  was  made  merely  for  the  sake  of  ap- 
pearances.    (Martin  v.  Gauld  Co.,  635.) 

Master  and  Servant^Actlon-— Variance. 

3.  In  an  action  for  wrongful  discharge,  variance  between  allega- 
tion that  plaintiff  was  employed  at  a  fixed  salary  per  month  and 
10  per  cent  profits  during  the  year,  after  deduction  of  an  amount 
equal  to  10  per  cent  of  the  capital  stock,  and  proof  that  he  was 
employed  at  such  a  salary,  and  that  it  was  subsequently  agreed 
that  he  was  to  receive  the  10  per  cent  of  the  profits,  held  not  fatal, 
under  Section  &7,  L.  O.  L.     (Martin  v.  Gauld  Co.,  fi35.) 

Master  and  Servant — "Profits" — Construction — Question  for  Court. 

4.  In  employee's  action  for  wrongful  discharge  in  violation  of 
contract  entitling  him  to  certain  per  cent  of  profits,  where  there 
was  no  understanding  between  the  parties  as  to  what  should  con- 
stitute profits,  the  interpretation  of  the  contract  with  respect  to 
the  meaning  of  the  term  "profits"  held  for  the  court.  (Martin  v. 
Gauld  Co.,  535.) 
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MATEBIAL. 

Food  for  Horses  is  '^atorial'*  Witbin  Meaning  of  Statate. 

See  Highways,  1-3. 

See  Municipal   Corporations,   1-4. 

MEDICAI.   SEBVIOEa 

See  Contracts,  1-4. 
See  I>amageB,  1-3.     / 

MENTAL  SlXFF£BINO. 

See  Damages,  2,  3. 

MODIFIOATION. 

See  Contra<sts,  11. 

MOBTQAaES. 

Mortgages— Evidence  Held  not  to  Show  Deed  a  Mortgage. 

1.  In  suit  by  children  of  one  brother  and  his  wife  against  chil- 
dren of  another  brother  to  have  declared  a  mortgage  a  deed  of  a 
sawmill  from  plaintiffs'  father  and  mother  to  defendants'  father, 
evidence  held  insui&cient  to  meet  burden  imposed  by  law  on  a 
party  claiming  that  an  instrument  in  form  a  deed  is  in  reality  a 
mortgage.     (Jones  v.  Jones,  197.) 

Mortgages — ^Heavy  Bnrden  on  Party  Claiming  Deed  a  Mortgage. 

2.  The  law  imposes  a  heavy  burden  of  proof  on  a  party  who 
claims  that  an  instrument  formally  a  deed  is  in  reality  a  mortgage. 
(Jones  V.  Jones,  197.) 

MOTION. 

To  Qnash  Biumnitms  not  Answer  on  -MeritB  Amounting  to  Generid 
Appearance. 

See  Appearance,  2. 

MOTOB  VEHICnLB   LAW. 

That  Ante  has  Current  Nnmber-plate  Evldemoe  of  CompUamce  Witli 
Motor  Vehicle  Law. 

See  BvidencOi  5. 

MUNICIPAL  C0BP0BATI0N8. 

Mnnicipai    Corporations — Food    for    Horses    Working    on    Project 
''Material'*  Furnished  Subcontractor. 

1.  Food  for  horses  used  in  the  improvement  of  a  street  is 
"material"  within  the  meaning  of  a  bond  executed  under  Section 
6266,  L.  O.  L.,  and  Portland  City  Charter,  Section  162,  for  the  pro- 
tection of  subcontractor's  materialmen  and  laborers.  (Portland  v. 
New  England  Casualty  Co.,  48.) 

96  Or. — 47 
I 
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Municipal  Corporations— Oomplaint  on  Contractor'a  Bond  for  lUte- 
rlals  Fnmlshed  SuAclently  Sliowed  That  Subcontractor  Bnterad 
upon  Work. 

2.  In  an  action  on  the  bond  of  a  municipal  contractor  to  reeoTer 
for  feed  furnished  a  subcontractor,  complaint  held  to  sufficiently 
aver  that  the  subcontractor  entered  upon  the  performance  of  the 
work  under  his  contra<it.  (Portland  v.  New  England  Oasualtj  Co., 
48.) 

Municipal  Corporations — ^Furnisher  of  Horso  Feed  to  Subcontractor 
Need  not  Show  That  All  Horses  Worked  on  Froject. 

,  3.  A  furnisher  of  horse  feed  to  a  subcontractor  should  not  be 
required  to  watch  and  see  that  eyery  bit  of  the  feed  supplied  by 
him  was  fed  to  horses  on  the  job;  and,  if  some  of  the  feed  was 
used  elsewhere,  it  rests  with  the  bondsman  of  a  municipal  contrac- 
tor to  show  that  fact.  (Portland  ▼.  New  England  Casualty  Co., 
48.) 

Municipal  Corporations— Whether  Horse  Feed  Furnished  wis  tJsed 
in  the  Work  Held  for  Jury. 

4.  In  an  action  on  the  bond  of  a  municipal  contractor  to  re- 
cover f6r  horse  feed  furnished  a  subcontractor,  whether  the  feed 
was  in  fact  used  by  the  subcontrtfctor  to  feed  horses  used  on  the 
work  held  for  the  jury.  (Portland  v.  New  England  Casualty  Co., 
48.) 

Municipal  Corporations — ^Property  to  be  Assessed  Keed  not  be 
Described  in  Initiatory  Proceedings. 

5.  Under  City  of  Eoseburg  Charter,  Sections  73,  115,  property  to 
be  assessed  for  a  proposed  sewer  not  abutting  upon  the  sewer  need 
not  be  described  in  the  initiatory  proceedings  and  the  owners  then 
notified  that  their  property  would  be  assessed;  notice  at  the  assess- 
ment stage  of  the  proceeding  giving  owners  opportunity  to  be 
heard  before  assessments  are  actually  mtde  being  sufficient  (Giles 
▼.  Boseburg,  453:) 

Municipal  Corporations — ^Map  Showing  Property  Benefited  not 
Necessary. 

6.  Under  City  of  Boseburg  Charter,  map  by  city  engineer  show- 
ing property  to  be  benefited  by  sewer  improvement  is  not  neces- 
sary to  the  validity  of  the  proceedings,  however  proper  and  fitting 
that  such  a  map  be  kept  on  file.     (Giles  v.  Boseburg,  453.) 

Manldpal  Corporations — Property,  Though  not  Abutting  on  Sefwer, 
may  be  Assessed. 

7.  It  is  not  necessary  in  order  to  justify  an  assessment  upon 
property  that  it  actually  abuts  npon  the  sewer  or  be  at  the  time 
connected  therewith.     (Giles  v.  Boseburg,  453.) 

Municipal  Corporations— Finding  of  Olty  Council  as  to  Benefits 
Conclusiye. 

8.  Whether  property  was  benefited  by  sewer  is  a  question  of 
fact  upon  which  the  finding  of  the  city  council  is  conclusive,  ex- 
cept under  special  conditions.     (Giles  v.  Boseburg,  458.) 


Ind£x.  739 


Munldpia   Oorporatioiis — S«wer   District    Created— Notice— Property. 
Benefited — ^Besolntlon  of  Intention  to  Construct  Sewer. 

9.  Gouncil  of  City  of  Roseburg  was  not  required  to  create  and 
define  sewer  district,  or  give  notice  of  the  property  benefited,  at 
time  of  passing  resolution  of  intention  to  construct  ^ewer,  and  was 
not  required  to  specify  in  such  resolution  the  property  benefited, 
notwithstanding  Boseburg  City  Charter,  Section  111,  requiring  city 
engineer  or  surveyor  to  file  "plans  and  specifications  for  an  appro- 
priate sewer  or  drain,"  and  providing  that  the  council  ''shall  de« 
elare"  its  purpose  to  construct  said  sewer  or  drain  describing  the 
same  and  the  location  theeof";  such  provision  having  reference  to 
plans  and  specifications,  and  the  location  of  the  sewer  itself,  end 
not  of  the  district.     (Giles  v.  Boseburg,  453.) 

Municipal    Corporations — Negligence    of    Defendant    in    Automobile 
Collision  for  Jury. 

10.  In  an  action  by  owner  of  automobile  for  damages  by  reason 
of  a  collision  with  defendant's  automobile  at  street  intersection, 
negligence  of  defendant  held  for  the  jury.  (Whetstone  v.  Jensen, 
576.) 

Munidtwa    Corporations— Trial    of    Policeman— SxecutiTe    Board — 
Civil   Service  Commissions-Charter. 

11.  It  is  not  necessary  that  a  sergeant  of  police,  tried  for  mis- 
conduct, should  be  arraigned  and  required  to  plead  before  the 
executive  board  and  the  civil  service  commission,  where  neither 
the  charter  nor  rules  make  any  such  requirements,  since  such  pro- 
ceedings are  more  or  less  informal  and  are  left  somewhat  to  the 
discretion  of  the  commissioners,     (Cole  v.  Portland,  645.) 

Municipal  Corporations— Bevlew—DiimifleaJ  of  Polioeman— Evidence 
— Sufllciency—Findings. 

12.  On  writ  of  review  as  to  sufficiency  of  cause  to  justify  dis- 
missal of  police  officer  by  executive  board,  which  was  confirmed 
by  civil  service  commission,  where  there  is  any  evidence  whatever 
to  sustain  the  findings  of  the  board  and  commission,  the  reviewing 
court  cannot  inquire  into  and  pass  on  the  facts.  (Cole  v.  Portland. 
645.) 

NEW   TBIAIt. 

New  Txial—Technical  Manner  of  Pleading  Ownership  not  Open  on 
Motion  for  New  Trial. 

1.  In  action  for  conversion,  question  as  to  technical  manner  of 
pleading  plaintiifs'  ownership  was  not  open  to  defendants  on  their 
motion  for  new  trial.     (Blaser  v.  Fleck,   187.) 

t 

NOTICE. 

See  Waters,  14,  18. 

Sufficiency  of  Notice  of  Appeal. 
See  Appeal  and  Error,  15-18. 

Of  Besolution  of  Intention  to  Construct  Sewer. 
See  Municipal  Corporations,  9.  • 
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Notice  of  Election  of  Bonda  of  Irrigation  X>l8tricti 
See  Statutes,  6w 

OFFIOEBS. 
See  Waters,  3. 

Bestralning  Officers  Enforcing  Void  Statutau 
See  Injunction,  1. 

OPINION  EVIDENOE. 

Opinion  Evidence  m  to  Value  of  Attorney's  Services  not  Binding. 
See  Appeal  and  Error,  20. 

OPTION. 

See  Specific  Performance,  3. 

OREGON   CASES. 

Applied,   Approred,  Cited,   Distingnislied,   Followed  and   Orermled 

in  Tills  Volume. 

See  Table  in  Front  of  This  Volume. 

OBEGON  CONSTITUTION. 

Cited  and  Construed  in  This  Volume. 
See  Table  in  Front  of  This  Volume. 

OBEOON  STATUTES. 

Cited  and  Construed  in  This  Volume. 
See  Table  in  Front  of  This  Volume. 

OWNERSHIP. 

Wben  Ownendiip  in  Fee  Simple  is  Admitted. 
See  Ejectment,  1. 

PAROL  AOBEEMENT. 

Limiting  Liability. 

See  Evidence,  13. 

PAROL  EVIDENCE. 

To  Supply  Omitted  Term. 
See  Evidence,  10. 

Express  Trusts  In  Land  cannot  be  Proved  by  Parol  Evidenoa 

See  Trusts,  5. 

PABOL  TBU8T. 

See  Trusts,  1,  2. 
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PABTIAL  PAYMENTS. 

See  Contracts,  10. 

PABTI£S. 

Parties^-Bequirement  of  Real  Party  in  Interest  Satisfied,  If  Judg- 
ment will  Protect  Defendant  Against  Future  Action. 
1.  Section  27,  L.  O.  L.,  requiring  every  action  be  prosecuted  in 
name  of  real  purty  in  interest,  was  enacted  for  benefit  of  defend- 
ant to  protect  liim  from  being  again  harassed  for  same  cause,  but 
if  not  cut  off  from  any  just  offset  or  counterclaim  against  the  de- 
mand, and  if  a  judgment  in  behalf  of  plaintiff  will  fully  protect 
him  when  discharged,  his  concern  is  at  an  end.  (Blaser  y.  Fleck, 
157.) 

Decree  Fixing  Blglits  to  Water  Binding  on  Parties  to  Litigation 
Only. 

Bee  Judgment,  !• 

PAYMENT. 

3ee  Banks  and  Banking,  1, 

PENALTIES. 

See  Waters,  7. 

PEBFOBMANOE. 

Mere  Impossibility  of  Promisor  No  Excuse  for  Failure  to  Perform. 
See  Contracts,  5. 

PEBSONAL  INDIGNITIEa 

See  Divorce,  1,  2. 

PEBSONAL  PB0PEBT7. 

Unincorporated  Associations  may  Take  and  Hold  Personal  Property. 
See  Associations,  1. 

Jurisdiction  for  Taxing  Purposes  of  Personal  Property. 

See  Taxation,  1-9. 

PHYSICIANS   AND   SUBGEONS. 

Phrsicians    and    Surgeons—Dentist   License;    "Practice    Denttatry**; 
'  "Conduct  Dental  Office.** 

1.  Dentist  who  was  operating  and  maintaining  a  dental  office 
in  the  state  on  January  1,  1919,  was  entitled  to  a  license  under 
Laws  of  1919,  page  177,  Section  1,  such  statute  not  conflicting 
with  Section  4777,  L.  0.  L.,  as  amended  by  Laws  of  1919, 
page  175,  pertaining  to  the  right  to  practice  dentistry,  the  right 
to  conduct  A  dental  office  and  the  right  to  practice  dentistry  being 
separate  and  distinct,  the  ono  not  including  the  other.  (State  ex 
rel.  v.  State  Board  of  Dental  Examiners,  529.) 
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Fbysiciana  and  Sorgeonfr— Dentists — ^Ilcenfle  to  Practice— Naceaslty 
for. 

2.  Under  Laws  of  1919,  page  177,  one  holding  license  or  privi- 
lege only  to  conduct,  manage,  or  maintain  a  dental  parlor  mast 
confine  himself  strictly  to  such  activities,  maintaining  an  office, 
having  all  instruments  and  appliances,  and  employing  competent 
dentists,  but  cannot  himself  engage  in  practice  of  dentistry  or  ex- 
amination of  patients  without  being  also  licensed  to  practice 
dentistry.     (State  ex  rel.  v.  State  Board  of  Dental  Examiners,  529.) 

Pliyslciajis  and   SnrgeonB — ^Dentitftfr—Ucense— Statute. 

3.  Laws  of  1919,  page  177,  requiring  every  individual  or  mem- 
ber of  any  firm,  with  certain  exceptions,  to  obtain  license  to  prac- 
tice dentistry  before  engaging  in  conducting  or  maintaining  a 
dental  office  or  parlor  within  the  state  is  constitutional.  (State 
ex  rel.  v.  State  Board  of  Dental  Examiners,  529.) 

PXEADINO. 

Pleading— Imperfect  Statement  Chired  by  a  Verdict. 

1.  Where  the  sufficiency  of  a  complaint  is  not  questioned  by 
demurrer,  a  verdict  will  cure  formal  defects,  such  as  an  imfHroper 
statement,  or  the  omission  of  formal  allegations,  and  establishes 
every  reasonable  inference  that  can  be  drawn  from  the  facts 
stated.     (Portland  v.  New  England  Casualty  Co.,  48.) 

Pleading — ^Beply  Alleging  Waiver  of  Stlpnlatieii  In  Contract  Sned  cm 
Held  a  Departure. 

2.  Where  plaintiff  alleged  performance  of  contracts  for  the  con- 
struction of  municipal  improvements,  and  on  the  city's  averment  that 
defendant  failed  to  complete  within  time,  and  so  was  liable  under 
provision  for  payment  of  stipulated  sum  per  day  as  liquidated  dam- 
ages, reply  alleging  waiver  of  the  provision  was  a  departure.  (Star 
Sand  Co.  v.  Portland,  323.) 

Pleading — ^Amendment — ^Dl«cretion  of  Oonrt — ^Implied  Cftmtract 

3.  Where  the  original  complaint  relied  on  a  supplemental  oral 
agreement  modifying  a  written  contract  for  services  in  erecting 
steel  dredge-hulls,  etc.,  it  was  not  an  abuse  of  the  trial  court's  dia- 
cretion  to  allow  plaintiff  to  file  an  amended  complaint,  relying  on 
an  implied  contract  to  pay  a  greater  sum;  the  two  causes  of  action 
not  being  inconsistent.     (McDonald  v.  Supple,  486.) 

Pleading— Amendment  to  Answer^— Discretion  of  Ooort. 

4.  Allowance  of  amendment  to  the  answer  presenting  an  abso- 
luto  new  defense,  if  admissible  at  all,  was  within  the  sound  dis- 
cretion of  the  trial  court.     (McFarland  v.  Hueners,  579.) 

Pleading— Befusal  to  Permit  Amendment  to  Answer— Not  Abase  of 
Discretion. 

5.  In  action  on  note  given  for  part  of  price  of  realty^  refusal 
to  permit  defendant  to  amend  his  answer  to  present  an  absolutely 
new  defense  held  not  such  an  abuse  of  trial  court's  discretion  as 
would  justify  interference  by  Supreme  Court.  (McFarland  ▼.  Hue- 
ners, 579.) 
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Pleading— Reply  Alleging  AdYezae  Poeseesioii  No  Departure  ftom 
Complaint  AUeglnjff  Appropriation. 

6.  Under  a  complaint  alleging  appropriation  of  water,  plaintiff 
could  show  appropriation  npon  unoccupied  government  land  or  upon 
private  land  with  consent  of  the  owner,  or  appropriation  by  tree- 
pasB  to  which  title  bad  been  perfected  by  prescription,  so  that  a 
reply  alleging  adverse  possession  merely  strengthens  the  complaint 
and  is  not  subject  of  demurrer  on  the  ground  of  departure.  (Allen 
Y.  Magill,  610.) 

See  Trial,  9.' 

Discrepancy  as  to  PlaintUT  and  Plaintiffs  Held  Clerical  Errors. 
8ee  Appeal  and  Error,  6.  , 

Allegation  That  Defendant  Betalns,  Possession  ICoaos  Detains. 
See  Chattel  Mortgages,  1. 

Objection  That  Complaint  Stated  Two  Offenses  H^ld  not  Baised  hgr 
Demurrer. 

See  Criminal  Law,  L 

In  OonTersiOn  Manner  of  Pleading  Ownership. 
See  New  Trial,  1. 

Seeking  to  Establish  Tmst  H^ld  Fonnded  on  Ezpzeos  Ttnst 

See  Master  and  Servant,  1. 
See  Trusts,  4. 

StlpnlatiOQ  as  to  Ownenhip  Controls  Allegatioii  In  Pleading. 

See  Stipulations,  1. 

Insufficient  to  Confer  Blgbt  In  Water. 
See  Waters,  2. 

POLICEMAN. 

Trial  and  Dismissal  of  Policeman. 

See  Municipal  Corporations,  11,  12, 

P0LIC7. 

Pald-np  Policy  Wrongfully  Surrendered  to  Insurer. 

See  Appeal  and  Error,  2. 
See  Insurance,  1,  2. 

Pasrment  of  Surrender  Value  upon  False  Affidavit 
See  Insurancci  1,  2. 

POBTLAin>,  CHABTEB  OF. 

« 

See  Cole  ▼.  Portland,  645. 

See  Portland  ▼.  New  England  Casualty  Co.,  48. 
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POSSESSION. 

See  Chattel   Mortgages,  2. 

Possession  for  Ten  Years  Gives  Fee-simple  Title. 
See  Adverse  Possession,  2. 

PB£SUMPTIONS. 

See  Evidence,  14. 

As  to  Items  Arising  After  Statement. 
See  Account  Stated,  1. 

Presumption  of  Beceipt  of  Mailed  Letter. 
See  Evidence,  2. 

That  Law  Has  Been  Obeyed  Prevents  Nonsuit  and  I>irected  Verdict. 

See  Evidence,  6. 

Technical  Meaning  of  Contract  Notwithstanding  Presimiption* 

See  Evidence,  9. 

Joint  Purchasers  of  Real  Property. 
See  Vendor  and  Purchaser,  2. 

PRINCIPAL  ANB  AaENT. 

Principal  and  Agent — That  Defendant  Seller's  Son  Acted  for  Him- 
self in  Busring  Potatoes  Sold  to  Plaintiff  Admissible. 

1.  In  action  for  failure  to  deliver  potatoes  sold  by  defend- 
ant's minor  son,  in  charge  of  his  store,  defendant  claiming  son  had 
no  authority,  evidence  of  son  that  when  he  bought  potatoes  he 
secured  them  for  himself  with  his  own  money  held  admissible  to 
rebut  any  inference  from  son's  having  been  in  charge  of  defend- 
ant's store  that  potatoes  were  defendant's.     (Hurst  v.  Hill,  311.) 

Principal  and  Agent — ^Authority  not  Provable  by  Declarations. 

2.  The  authority  of  an  agent  cannot  be  proved  by  his  own 
declarations  out  of  court.     (Hurst  v.  Hill,  311.) 

Principal  and  Agent— Purchaser  of  Timber  Held  not  Agent  so  as 
to  Bind  Seller  by  Agreement  for  Conatmction  of  Logging 
Bead. 

3.  Where  plaintiff's  predecessor  in  interest  sold  certain  timber 
to  a  third  party,  who  was  empowered  to  remove  it  in  any  way  he 
chose,  a  logging  company  could  not  contract  with  such  third  party 
atter  the  construction  of  the  road  over  the  land  so  as  to  bind  plain- 
tiff's predecessor  in  interest;  the  third  party  not  being  an  agent 
in  such  respect.     (Pacific  Livestock  Co.  v.  Portland  Lbr.  Co.,  567.) 

Principal  and  Agent — One  Deals  With  Alleged  Agent  at  His  Own 
Bisk. 

4.  One  who  deals  with  another  representing  himself  to  be  an 
agent  of  a  third  party  sought  to  be  bound  deals  at  his  peril* 
(Pacific  Livestock  Co.  v.  Portland  Lbr.  Co.,  567.) 
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PBINOIPAL  AND  SXJBETT. 

Judgment  Against  Surety  on  Dismissal  of  AppeaL 
See  Appeal  and  Error^  22. 

PBIOBITIES* 

Of  Parties  Over  Water  Bi^^ts. 

See  Judgment,  1. 
See  Waters,  4-7. 

PBOOESS. 

Process — Service  of  Summons  in  One  State  Does  not  €Hve  Oourts  of 
Otber   State  Jurisdiction. 

1.  The  courts  of  one  state  cannot  get  jarisdiction  by  eervice  of 
summons  in  another  state.  (Beedle  ▼.  Stondall  Land  ft  Timber  Co.^ 
690.)    - 

PROFITS. 

See  Master  and  Servant,  4. 

« 

PTTBLIO  IMPROVEMENTS^ 

See  Highways,  1-3. 

PUBUO  LAND& 

Public  Lands — Suspension  Pending  Investigation  of  Entry  for 
Fraud  Held  a  *Troceedlng  Against  Entry"  Barring  Patent. 

1.  A  homestead  entryman's  grantee  held  not  entitled  to  a  patent 
where  the  Secretary  of  the  Interior  had  ordered  the  Commissioner 
of  General  Land  Office  to  investigate  the  entry  and  such  official 
had  by  order  suspended  it  pending  an  investigation  upon  informa- 
tion of  fraud,  such  action  having  been  instituted  within  two  years 

-after  issuance  of  patent  to  the  original  entry  man,  and  constituting 
a  proceeding  against  the  entry  within  Act  Cong.  March  3,  1S91, 
(U.  S.  Comp.  Stats.,  §§5113,  5116.)     (Neis  v.  Ebbe,  151.) 

Public  Lands — Belinciuislmient  and  Proceedings  Against  Fraudulent 
Entfy  Held  to  Oive  Land  Department  Authority  to  Consider 
Land  Vacant. 

2.  Where  a  final  receipt  had  been  issued  to  a  homestead  entry- 
man  and  such  entryman  had  granted  the  land  to  plaintiff,  that 
the  original  entryman  and  plaintiff  had  relinquished  and  quit- 
claimed their  interest  to  the  government,  which  was  investigating 
th«^  entry  and  had  suspended  issuance  of  patent  thereto  on  the 
ground  of  fraud,  gave  the  Land  Department  authority  to  consider 
the  land  vacant,  and  to  allow  a  homestead  entry  on  the  part  of  a 
third  person.     (Neis  v.  Ebbe,  151.) 

Public  Lands — Refusal  to  Allow  Entry  cannot  bo  Taken  Advantage 
of  by  One  Wbo  lum  Relinquisbed. 

3.  Where  a  homestead  entryman's  grantee  after  relinquishment 
by  the  original  entryman  and  quitclaim  by  the  grantee  to  the  gov- 
ernment procured  others  to  apply  for  homestead  entry  on  the  land, 
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the  refusal  of  the  government  to  allow  such  entry  could  not  be 
taken  advantage  of  hy.  the  original  entryman's  grantee  nor  rein* 
vest  him  with  any  interest  in  the  land.     (Neis  v.  Ebbe,  151.) 

Public   Lands — Grantee   of   Original  Entryman   may  BftHnqiilifli. 

4.  An  original  homestead  entryman's  grantee  can  relinquish  his 
claim  to  the  land  to  the  government  to  the  same  extent  as  could 
the  original  entryman,  and  such  relinquishment  is  authorized  bj 
the  federal  statute.     (Neis  v.  Ebbe,  151.) 

FXnSUO  MOMSYB. 
Appropriation  of. 

See  States,  1-3. 

FUBLIO  8EBVI0E  OOMMISSIOSr. 

See  Carriers,  1-7. 

qUiSSTION  FOB  OOtJBT. 
See  Master  and  Servant,  4. 

QX7ESTI0N   FOB  JUBT, 

See  Kunicipal  Corporations,  1-4. 

Damages  for  Trespassing  by  Bbm/9» 
See  Animals,  1,  2. 
See  Damages,  5. 

Foint  of  Accident,  BelatiTS  Liability  of  Ooonty. 

See  Bridges,  1. 

Bepaiilng  by  County  OffidaJs  to  Sbow  Ooonty,  and  not  Olty  Uable. 

See  Bridges,  3. 

Wbetber  Plaintiff  Had  Ohronlc  Disease  Wltbln  Contract  for  Treat- 
ment is  Question  for  Jnry. 
See  Contracts,  2. 

NegUgence  of  Defendant  In  Automobile  OoUslon  for  JUy. 

See  Municipal  Corporations,  10. 

Differences  in  Inferences  ftom  Evidence  for  Jvry. 
See  Trial,  4. 

QUUbSTIN'O  TITI& 

See  Waters,  2. 


Qnieting  Title— Plaintiffs  In  Possession  Wlthont  Title  must  Aceoant 
for  Bents  and  Profits. 

1.  Where  plaintiffs'  title  ceased  on  tbe  death  of  tbeir  grantor 
and  en  interest  in  the  lands  passed  to  defendant  by  way  of  exe- 
cutory devise,  defendant's  demand  on  plaintiffs  in  a  suit  to  quiet 
title  to  account  to  defendant  for  the  rents  and  profits  accruing 
after  death  of  their  grantor  was  Improperly  denied.  (Bilyeu  T, 
Crouch,  66.) 
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BATES. 

See  Carriers,  1>7. 

See  Conatitutional  Law,  8. 

BATIFICATIOir. 

Of  Sabstitute  Teadmr  Irrognlarly  Appointed. 
See  Schools  and  School  Districts,  8. 

BEAI.  PABTY  IK  INTEBB8T. 

See  Parties,  1. 

BEFOBMATION  OF  IKBTBUMSNTa 

Bafonnatloii    of   Inatnunents — ^ETldence   Held   not    to    Show   That 
Oontract  Failed  to  Include  Fremlsee  Invcdved  In  Ejectment. 

1.  In  ejectment  based  on  construction  of  a  logging  railroad 
over  plaintiffs  land,  wherein  defendants  contended  that,  by  mutual 
mistake,  the  contract  for  construction  of  the  road  made  between 
defendant  and  plaintiff's  predecessor  in  interest  failed  to  include 
the  premises  in  question,  evidence  held  insufficient  to  prove  a  mis- 
take authorizing  a  reformation  of  the  contract.  (Paciilc  Livestock 
Co.  V.  Portland  Lbr.  Co.,  667.) 


Party  in  PosBeMloa  Witlumt  Title  must  Acconnt  for  Bent, 
See  Quieting  Title,  1. 

BESOiaSIOK. 
Bee  Vendor  and  Purchaser,  1-6. 

BBSIONATIOK. 

See  Master  and  Servant,  2. 


See  Appeal  and  Error,  9,  10. 
See  Municipal  Corporations,  12. 

B08BBX7BO»  CHABTEB  OF, 

See  Giles  ▼.  Boseburg,  453. 

BULBS  OF  OOITBT. 

Oannot  Begnlate  bnt  mcupt  Yield  to  Statntei. 

See  Courts,  1,  3. 

Beotdiing    Payment  of   Jnry    Fee   Before   Tfclal   Held  to   Violato 

Statute. 

See  Courts,  2. 
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SALES. 

Sales — ^Buyor  Who  Demands  DeUvery  Within  Bioasonablo  Time  can 
Enforce  Contract. 

1.  Where  no  time  for  delivery  was  fixed  by  contract  of  sale,  if 
buyer  demanded  delivery  within  reasonable  time,  and  was  then 
ready,  able,  and  willing  to  perform,  there  being  no  delivery  offered 
by  seller  at  any  other  time,  buyer  would  be  in  position  to  enforce 
the  contract.     (Hurst  v.  Hill,  311.) 

Sales — ^Demand   Necessary  to  Fix  Inability  Where   Time  for  Pa:- 
f  ormance  not  Fixed. 

2.  Where  contract  of  sale  fixes  no  time  for  delivery,  there  can 
be  no  default  which  either  buyer  or  seller  can  take  advantage  of 
until  one  party  or  other  has  made  demand  for  delivery  or  accep- 
tance.    (Hurst  V.  Hill,  Sll.) 

Sales— Contract  not"*  Fixing  Time  for  Delivery  Lapses  After  Season- 
able Time   Without  Demand. 

3.  If  either  party  to  a  contract  of  sale  not  specifying  time  for 
delivery  lets  a  reasonable  time  expire  without  demand,  the  con- 
tract lapses,  and  neither  party  can  enforce  performance^  (Hurst 
V.   Hill,  311.) 

Sales — Five  Months'  Delay  in  Demanding  DeUyery  of  Potatoes  Ux^ 
reasonable. 

4.  Five  months'  delay  on  the  part  of  the  buyer  of  potatoes 
and  his  assignee  in  demanding  delivery  should  be  considered  un- 
reasonable as  matter  of  law.     (Hursl^  v.  Hill,  311.) 

Sales— Evidence  That  Variety  of  Seed  Sold  Wonld  have  Produced  Crop 
Next  Year  Admissible  in  Mitigation. 

5.  In  an  action  for  breach  of  warranty  that  wheat  purchased  for 
seeding  was  a  spring  wheat,  whereas  in  fact  the  wheat  delivered  was 
a  winter  wheat,  evidence  that,  if  the  wheat  was  of  the  variety  claimed 
by  plaintiff,  it  would  have  produced  a  crop  next  year,  was  admissible 
in  mitigation  of  damages  under  the  general  issue.  (Horn  v.  Blgin 
Warehouse  Co.,  403.) 

Sales — ^Evidence  That  Defendant's  Foreman  Purchased  Wheat  for  An- 
other Held  Admissible  to  Show  Alleged  Agency. 

6.  In  an  action  for  breach  of  warranty  of  wheat  sold  for  seed, 
where  defendants  alleged  that  they  sold  the  wheat  merely  as  agents 
for  a  disclosed  principal,  evidence  by  defendant's  foreman  that  he 
oonght  the  wheat  for  the  account  of  the  alleged  principal  was  ad- 
missible.    (Horn  V.  Elgin  Warehouse  Co.,  403.) 

Sales>— Evidence  Held  not  to  Show  Express  Warranty  of  Variety  of 
Seed  Wheat. 

7.  In  an  action  for  breach  of  warranty  of  the  variety  of  wheat 
sold  for  seed,  plaintiff's  testimony  that  he  knew  defendant  was  not 
selling  the  wheat  as  seed  wheat  under  the  restrictions  of  law  held 
to  warrant  the  jury  in  finding  there  was  no  warranty  of  quality  or 
variety,  so  as  to  render  the  rule  of  caveat  emptor  applicable. 
(Horn  V.  Elgin  Warehouse  Co.,  403.) 
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Sales — ^Warranty  of  Variety  of  Wlieat  Seed  Held  not  Implied  Where 
Buyer  Inspected  it 

8.  Where  wheat  was  sold  for  seed  without  any  express  warranty 
of  quality  or  variety,  and  the  buyer  had  opportunity  to  inspect  it 
before  he  purdhased  it,  a  warranty  of  variety  cannot  be  implied, 
though  the  buyer  was  unable  to  determine  the  variety  by  inspection, 

'  \VL  the  absence  of  showing  that  tho  seller  knew  of  such  inability  or 
practiced  fraud  on  the  buyer.     (Horn  ▼.  Elgin  Warehouse  Co.,  403.) 

Sales — General   Verdict   for   Defendant  Sustained,   Notwithstanding 
Finding  of  Undisclosed  Agency. 

9.  A  finding  by  the  jury  on  special  issues  that  defendant's  agency 
for  another  was  not  disclosed  to  plaintiff  does  not  warrant  judgment 
for  plaintiff,  notwithstanding  a  general  verdict  for  defendant,  where 
there  was  evidence  from  which  the  jury  could  find  that  there  was  no 
warranty  of  the  variety  of  seed  wheat  for  breach  of  which  plaintiff 
brought  his  action.     (Horn  v.  Elgin  Warehouse  Co.,  403.) 

Sales— Conditional   Seller   Entitled  to   Resell   for   Buyer's   Account 
and  Take  Possession  of  Mortgaged  Chattels. 

10.  Conditional  seller  of  tractor  by  taking  possession,  selling  for 
buyer,  and  crediting  proceeds  on  conditional  sales  note,  under  the 
contract  did  not  evidence  intention  to  rescind,  but  treated  contract 
as  in  force,  though  broken  by  buyer,  and  is  entitled  to  take  pos- 
session of  chattels  mortgaged  to  it  by  buyer  as  additional  security, 
and  to  hold  as  compensation  for  breach  of  contract.  (First  Nat. 
Bank  v.  Yocom,  438.) 

Sales — Conditional  Seller  Entitled  to  Bacoyer  Balance  After  Credit- 
ing Proceeds  of  Besale. 

11.  One  remedy  in  a  contract  for  sale  with  reservation  of  title 
until  payment  is  right  on  buyer's  default  to  seize  and  sell  property 
and  apply  proceeds  on  price;  and,  where  seller  exercises  right,  he 
is  entitled  to  recover  from  buyer  any  balance  remaining  after 
crediting  proceeds  of  sale.     (First  Nat.  Bank  v.  Yocom,  438.) 

Bales — Conditional  Sale  Sufficient  Consideration  for  Promina  to  Pay 
Price. 

12.  Conditional  sale  contract,  giving  possession  and  use  of  goods 
to  buyer  while  title  remains  in  seller  until  full  payment,  affords 
sufficient  consideration  for  buyer's  absolute  promise  to  pay  price. 
(First  Nat.  Bank  v.  Yocom,  438.) 


SALT-WATEB  CBABS. 

Prohihiting  Taking,  Class  Legldatlon»  and  Void, 

See  Constitutional  Law,  2-6. 
See  Statutes,  1. 

When  Statute  is  Valid. 
See  Fish,  1-4. 


/' 
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SOHOOIiS  AKB  SCHOOL  DI8TBI0T& 

Scbools  and  School  Distrlctfl — ^Employment  of  Teacbar  mnat  be  in 

Wilting. 

1.  Under  Laws  of  1£|13,  page  301,  Section  1,  subdivision  7,  an- 
thorizing  acbool  directors  to  contract  with  teaebers  and  requiring 
them  to  file  sach  contracts  in  tbe  office  of  the  district  clerk,  a  con- 
tract for  the  employment  of  a  teacher  must  be  in  writing.  (Taggart 
V.  School  Dist.  No.  1,  422.) 

Schools  and  Sdiool  Districts— Teacher  caxmot  Bely  on  ApiMzcEOt  Au- 
thority of  Superintendent  to  Employ. 

2.  A  school-teacher  is  presumed  to  know  the  law  requiring  eon- 
tracts  of  school  directors  employing  teftchers  to  be  in  writing,  and 
cannot  rely  on  apparent  authority  of  the  superintendent  of  the  dis- 
trict to  hire  teachers  orally.     (Taggart  v.  School  Dist.  No.  1,  422.) 

Schools  and  School  Districta— Teacher  not  Entitled  to  Hold  Under 
Tenure  of  Office  Act  Unless  Employed  In  Writing. 

3.  A  school-teacher  cannot  claim  the  benefit  of  the  Tenure  of 
Office  Act  (Laws  1913,  p.  69),  as  amended  by  Laws  of  1917,  page 
196,  applying  to  certain  districts  only  and  fixing  the  tenure  of 
teachers  in  the  employ  of  school  district,  unless  the  contract  was 
in  writing  as  required  in  all  districts  by  Laws  of  1913,  pages  301, 
304,  Section  1,  subdivisions  7,  17.  (Taggart  ▼.  School  District  No.  1, 
422.) 

Schools  and  School  Dlatricta— 'Permanent  Teachers"— Bights  of. 

4.  In  order  to  give  a  teacher  the  rights  of  a  ''permanent" 
teacher  under  Laws  of  1917,  page  196,  the  appointment  undor  which 
she  has  been  teaching  must  be,  not  only  valid,  but  "regular." 
(Taggart  v.  School  Dist.  No.  1,  422.) 

Schools  and  School  Districts — One  Appointed  Snbstitnte  not  "Beg- 
nlarly"  Appointed  nor  a  'Tecmanent  Teacher.** 

5.  One  appointed  by  superintendent  of  schools  as  a  substitute 
only  to  take  the  place  of  a  regular  teacher  temporarily,  until  the 
regular  teacher  should  recover  from  her  illness  t>r  until  death  should 
end  her  employment,  was  not  "regularly"  appointed,  within  the 
meaning  of  Laws  of  1917,  page  197,  Sections  4,  5,  relating  to  the 
rights  of  permanent  teachers.     (Taggart  v.  School  Dist.  No.  1,  422.) 

Schools   and   School  Districts — Sabstitute   Teacher — Termination  of 
Employment— Notice  not  Necessary. 

6.  Laws  of  1913,  page  69,  Chapter  37,  Section  2  (if  still  in 
force),  and  Laws  of  1917,  page  197,  Section  3,  the  former  relating 
to  classification  of  teachers  and  the  latter  to  notice  of  termination 
of  employment,  have  no  application  to  substitute  teachers  tem- 
porarily employed.     (Taggart  v.  School  Dist.  No.  1,  422.) 

Schools  and  School  IMstrlcts — ^Appointment  of  Teacher  by  Snpecin- 
tendent  not  "Begularly*'  Appointed. 

7.  Laws  of  1913,  page  301,  Section  1,  subdivision  7,  providing 
that  board  shall  hire  teachers  and  make  contracts,  is  not  in- 
consistent  with  Laws  of  1917,  page  196,   and  a  teacher  appointed 
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by  the  superintendent  of  a  district  was  not  "regularly"  appointed, 
within  the  meaning  of  Sections  4  and  5  of  the  latter  act,  relating 
to  the  listing  and  rights  of  permanent  teachers;  the  word  "regular,'' 
meaning  in  accordance  with  the  prescribed  authority,  or,  in  the 
absence  of  prescribed  authority,  that  it  is  according  to  the  proper 
and  appropriate  method  of  procedure.  (Tagg^rt  v.  School  Diet, 
No.  1,  422.) 

Schools    and    School    Districts— Teacher—Irregular    Appointment— 
BatULcation  Did  not  Bender  Teacher  '*Begiilarly*'  Appointed. 

8.  The  fact  that  the  school  board,  having  authority  under  Laws 
of  1913,  page  301,  Section  1,  subdivision  7,  to  make  contracts  with 
teachers,  accepted  the  service!^  of  a  teacher  irregularly  appointed 
by  the  superintendent  of  the  school  district,  did  not  render  her  a 
"regularl3r"  appointed  teacher,  within  the  meaning  of  Laws  of  1917, 
page  197,  Sections  4,  5,  relating  to  the  listing  and  rights  of  per- 
manent teachers.    (Taggart  v.  School  Diet.  No;  1,  422.) 

6ELF-DEFEKSB. 

Inatmctions  on  Mf-defenaeii 

See  Homicide,  8. 

8EWE& 

mstninient  not  Bocordod  not  Binding  on  PorcluuMr  WUlioiit  Kotico. 
See  Easements,  1. 

8EWEB  DISTBIOT. 

See  Municipal  Corporations,  5-9. 

SPECIAL   APPEABANCE. 

Beeerving  Bight  to  Object  to  Jurisdiction  la  a  Ooneral  Appearance. 
See  Appearance,  1. 

SPECIAL  FINDINO. 

See  Trial,  7. 

fflPECIFIO   PEBFOBMAKOS. 

Speciilc  Performance— Either  Party  to  Contract  for  Purchase  En- 
titled to  Bemedy. 

1.  Either  party  to  a  contract  for  the  purchase  of  real  property 
may  maintain  a  suit  for  specific  performance;  the  vendee  to  recover 
the  land,  and  the  vendor  to  recover  the  purchase  price.  (Slattery 
Y.  Gross,  554.) 

Specific  Perfomance— One  of  Three  Joint  PnrchaserB  Entitled  to 
Bemedy  Against  Joint  Purchasers. 

2.  Where  one  of  three  vendees  who  have  contracted  to  purchase 
property  at  certain  price,  and  have  agreed  among  themselves  that 
each  is  to  pay  one  third  and  receive  a  one-third  undivided  interest, 
has  fulfilled  his  contract  and  paid  his  part  of  the  purchase  price, 
and  is  about  to  lose  his  interest  in  the  land  by  reason  of  the  fail- 
ure of  the  other  vendees  to  perform,  he  may  maintain  specific  per- 
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formance  against  them  to  compel  them  to  carry  out  their  contract, 
and  thereby  secure  to  liimself  the  land  to  which  he  is  entitled. 
(Slattery  v.  Gross,  554.) 

Specific    Performance— XJontract    of    Purchase — Option — Forfeiture — 
Vendee's  Default. 

3.  A  provision  in  a  contract  for  the  sale  of  land  that  on  60  days' 
default  the  contract  should  be  void  and  payments  thereon  for- 
feited, or  that  the  vendor  might  elect  to  declare  the  whole  of  the 
purchase  price  due  and  proceed  at  once  by  foreclosure  or  other- 
wise, held  to  give  the  vendor  an  option,  after  the  60-day  period, 
even  though  he  did  not  at  once,  to  elect  to  proceed  with  the  eon- 
tract  and  enforce  performance  thereof.     (Slattery  v.  Gross,  554.) 

STATES. 

States — ^Money  cannot  he  Bzpended  Without  Appropriation  There- 
for. 

1.  The  authority  to  make  an  appropriation  of  state  moneys  is 
vested  exclusively  in  the  legislature,  and  no  commission  or  in- 
dividual has  any  power  whatever  to  expend  the  public  moneys 
without  a  legislative  appropriation  therefor,  in  view  of  Article  IX, 
Section  4,  of  the  Constitution.     (Holmes  v.  Olcott,  33.) 

States— Appropriation  of  Public  Moneys  Held  Soficiently  Definite 
and  Certain. 

2.  The  moneys  and  license  fees  appropriated  by  Laws  of  1915, 
Chapter  287,  and  Laws  of  1915,  Chapter  257,  Section  3,  as  amended 
by  Laws  of  1917,  Chapter  243,  Section  1,  for  the  protection  and 
propagation  of  game  within  the  state,  although  no  sum  is  specified, 
become  definite  and  certain  when  the  moneys  are  collected  and 
turned  in  to  the  state  treasurer,  all  of  such  sums  paid  in  to  be 
used  for  the  purpose  specified,  and  the  appropriation  of  such 
moneys  is  sufficiently  definite  as  to  amount.     (Holmes  ^.  Olcott,  33.) 

States — Statute    a    Continuing    "Appropriation"    of    Moneys    and 
License  Fees  for  Protection  of  Game. 

3.  **  Laws  of  1915,  Chapter  257,  Section  3,  as  amended  by  Laws 
of  1917,  Chapter  243,  Section  1,  providing  that  moneys  and  license 
fees  paid  into  the  state  treasury  shall  be  considered  as  an  appro- 
priation, etc.,  is  in  the  nature  of  a  continuing  "appropriation"  of 
the  amounts  paid  in,  under  Laws  of  1915,  Chapter  287,  and  is  an 
"appropriation"  ma«Jeby  law  within  the  meaning  of  Article  IX,  Sec- 
tion 4  of  the  Constitution.     (Holmes  v.  Olcott,  33.) 

STATUTE   OF   FRAUDS. 

Frauds,  Statute  of — Memorandum  of  Guaranty  not  Expressing  Con- 
sideration Void. 

1.  A  memorandum  guaranteeing  a  printing  company  against  loss 
for  printing  done  for  a  named  corporation,  which  does  not  express 
the  consideration,  either  by  express  terms  or  so  as  to  indicate  that 
the  particular  consideration,  and  no  other,  was  that  upon  which 
the  contract  was  given,  is  insuflficient.  and  the  contract  is  void 
under  Section  808,  subdivision  2,  L.  O.  L.  (Pioneer  Show  &  Com'l 
Printing  Co.  v.  Zetosh,  194.) 
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STATUTEa 

Statutes— OonstittttionaUty   of  Law  Prohibiting   Taking   Salt-water 
Crabs  in  County  Named  for  Purposes  of  Sale. 

1.  Section  5360,  L.  O.  L.,  prohibiting  the  taking  of  salt-water 
crabs  from  Coos  County  for  purpose  of  sale,  as  it  exists  apart 
from  the  void  amendments  of  1915  and  1917,  is  not  such  a  special 
or  local  law  as  comes  within  the  inhibition  of  Constitution,  Article 
IV,  Section  23,  which  inhibits  the  enactment  of  special  or  local 
laws  "for  the  punishment'  of  crimes  and  misdemeanors/'  since  the 
provision  for  punishment  as  a  misdemeanor  for  violation  is  merely 
incident  to  the  act.     (State  v.  Savage,  53.) 

Statutes— Void  Amendmeait  Jjeaves  Statute  Unchanged. 

2.  Where  amendments  to  section  of  the  statute  are  void,  the 
section  itself  remains  intact  and  valid.     (State  v.  Savage,  53.) 

Statutes— Title  of  Act  Regulating  Fishing  Held  to  Embrace  Subject 
of  Justice  Court's  Jurisdiction  Over  Prosecutions. 

3.  Laws  of  1915,  page  226,  which,  with  Section  5257,  L.  O.  L., 
as  amended  by  Laws  of  1915,  page  60,  and  Section  5283,  prescribe 
comprehensive  regulations  for  fishing,  and  for  punishment  for  vio- 
lations, is  not  invalid,  under  Article  IV,  Section  20,  of  the  Consti- 
tution, declaring  that  every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title,  because  Section  23  declares  that,  unless  other- 
wise specifically  provided,  Justices'  Courts  shall  have  concurrent 
jurisdiction  in  the  first  instance  with  the  Circuit  Court  of  all 
offenses;  that  provision  being  connected  with  the  subject  matter 
of  the  act.     (State  v.  Blanchard,  79.) 

Statutes — Statute  Fixing  Different  Begulatlons  for  Fisihing  In  Dif- 
ferent Counties  not  "Local  Law." 

4.  Though  Laws  of  1915,  page  60,  amending  Section  5257, 
L.  O.  L.,  provides  different  regulations  for  fishing  in  different  coun- 
ties of  the  state,  it  is  not  invalid,  under  Article  IV,  Section  23  of 
the  Constitution,  declaring  that  the  legislature  shall  not  pass  spe- 
cial or  local  laws  for  punishment  of  crimes,  for,  though  violation 
of  regulations  applicable  to  particular  streams  is  made  an  offense, 
the  act  is  not  a  "local  law,"  which,  properly  speaking,  is  one  whose 
operation  is  confined  within  territorial  limits  other  than  those  of 
the  whole,  state,  or  any  properly  constituted  class  of  localities, 
while  these  special  regulations  as  to  particular  streams  apply  to  all 
of  the  people  of  the  state  alike.     (State  ▼.  Blanchard,  79.) 

Statutes— All.  Legislation  on  Same  Subject  must  be  Glyen  Effect. 

5.  All  legislation  on  the  same  subject  must  be  taken  in  pari 
materia  and  all  given  effect  where  possible.  (Taggart  v.  School 
Diet.  No.   1,  422.) 

Statutes — Irrigation  Act   of  Another  State— Notice  for  Election- 
Preclude  Adoption  of  Construction. 

6.  Where  the  irrigation  district  act  of  another  state  authorized 
an  election  for  the  issuance  of  district  bonds  in  the  amount  deter- 
mined, while   the  Oregon  statute  requires  an  election  for  the  issu- 

96  Or. — 48 
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ance  of  bonds  for  any  purpose,  the  legislature  cannot  be  bold  to 
have  adopted  a  eonstmction  previously  placed  on  the  act  of  the 
other  state  cls  not  requiring  the  purpose  of  the  bonds  to  be  etated 
in  the  call  for  election.     (Medford  Irr.  Dist  v.  Hill,  649.) 

See  Costs,  1. 

See  Highways,  1. 

See  Schools  and  School  Districts,  1-8, 

See  Taxation,  8. 

See  Trial,  9. 

Validity  of  not  Determined  Unless  Keoeoaxy  to  DedeloiL 

See  Constitutional  Law,  7. 
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Anthorizing  Service  Through  Oozporatlon 
See  Corporations,  4. 

Makes  County  Liable  for  Death  ftom  DefecttYe  Blglmagr  Bzldga 
See  Death,  !• 


Indorsement  of  Statate  SuppoMdly  Violated. 

See  Indictment,  1. 

Bestralning  Oflleers  Enforcing  Vdd  Statate. 
See  Injunction,  1.  ^ 

Petition  for  Appointment  of  Gnaxdlaa  Heed  Only  FoUov  fltatsMc 

See  Insane  Persons,  1. 

Beqnlring  Ucense  to  Practice  Dentistry, 

See  Physicians  and  Surgeons,  1-3. 

STATUTES  OF  OBEOON. 
See  Table  in  Front  of  This  Volume. 

STATUTES  OF  THE  XJMITED  STATB& 

See  Table  in  Front  of  This  Volume. 

■ 

8T1PU  IiATION . 

Stiiralatlons— As  to  Ownership  of  i:rf>t  Controls  AUegatloos  In  Plead- 
ing. 

1.  Where  a  judgment  was  based  on  both  pleadings  and  stipula- 
tion that  the  plaintiffs  owned  a  certain  lot,  plaintiffs'  ownership 
must  be  assumed,  regardless  of  allegations  or  denials  in  tiie  plead- 
ings.    (Chevchuk  v.   Eotchilc,  181.) 

Beply  Alleging  Waiyer  in  Contract  Sued  on  a  Departura 
See  Pleading,  2. 

STOCK. 
See  Corporations,  3. 
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BTOCKHOLDESa 

Xdabillty  on  Express  or  Implied  Promlseb 
See  Corporations,  1. 

Bednctlon  of   Capital    Stock    EaUtles    8ut)scrU>er  to  Seadna  aaA 
SeoQTer  Money  Paid. 
See  Corporations,  2. 

fiRTBOONTBAOTOBi. 

See  Highways,  1-3. 

See  Municipal  Corporations^  1-4. 

ST7MM0NS. 

Motion  to   Qnasb   not   Answer  on  Medts   Amounting   to   General 
Ain>earanoe. 

.  See  Appearance,  2l 

Service  of  Summons  in  One  Bt&to  Does  not  GIyo  Courts  of  Other 
States  Juriadictlon. 

See  Proeess,  !• 

ft 

TA±ATION. 

Tazationr-Power  Is   Umited   to   Persons,   Property   and   Business 
Within  Territorial  Jurisdiction. 

1.  The  power  of  taxation  though  an  inherent  attribute  of  soTer- 
eignty  is  limited  to  the  taxation  of  persons,  property  and  business 
situated  within  the  territorial  jurisdiction  of  the  state  imposing  the 
tax.     (Endicott,  Johnson  ft  Co.  v.  Multnomah  County^  679.) 

Taxation— Personal   Property— Follows  Owner  is  Subject  to  ZSzcep- 
tion. 

2.  The  general  rule  that  personalty  follows  the  owner  is  in- 
Toked  to  determine  the  situs  of  personal  property  for  taxation  as 
a  fiction  to  work  out  justice^  and  is  not  permitted  to  govern  when 
justice  does  not  demand  that  it  should,  and  cannot  prevail  when 
inconsistent  with  express  provisions  of  the  statute.  (Endicott, 
Johnson  &  Co.  v.  Multnomah  County,  679.) 

Taxation — "Personal  Property*' — Tangibles  and  Intangibles. 

3.  'Personal  property  for  purposes  of  taxation  includes  intan* 
gibles  as  well  as  tangibles,  so  that  not  only  money  but  promissory 
notes  and  accounts  are  subject  to  taxation.  (Endicott,  Johnson  & 
Co.  V.  Multnomah  County,  679.) 

Taxation  —  Tangible  Personalty  —  Konresldent  Owner  —  Taxable 
Where  Located. 

4.  Tangible  personal  property  may  be  taxed  where  it  is  phys- 
ically located,  even  though  the  owner  resides  in  another  jurisdio- 
tion.     (Ehdicott,  Johnson  &  Co.  v.  Multnomah  County,  679.) 
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Taxation— Bills  and  NotaB— At  Owner's  Domicile  in  Another  State 
not  Taxable. 

5.  Promissory  notes  owned  by  a  resident  of  another  state  and 
held  by  him  at  his  plaee  of  residence  are  not  taxable  within  the 
state,  though  executed  by  state  residents,  though  the  paper  on 
which  the  note  was  written  is  considered  the  note,  so  that  it  may 
be  treated  as  tangible  property.  (Endicott,  Johnson  ft  Co.  ▼• 
Multnomah    County,   679.) 

Taxation— Bills    and    Not«6 — Owner— "Business    Situs"    of    Nonresi- 
dent Witliin  State  may  be  Taxed. 

6.  Where  a  nonresident  has  acquired  a  business  situs  within  the 
state,  ,that  is,  has  carried  on  a  business  in  the  state  more  or  less 
permanent  in  its  nature,  the  property  used  in  that  business,  in- 
cluding notes  and  accounts  arising  from  such  business  transactions, 
becomes  localized  at  the  place  where  the  business  is  conduct ed, 
and  is  there  taxable.  (Endicott,  Johnson  &  Co.  ▼•  Multnomah 
County,  679.) 

Taxation — ^Nonresident  Mannf  actorer,  Bepreeented  in  State  Only  by 
Salesman,  has  no  BusizieBB  Situs. 

7.  A  nonresident  manufacturer,  whose  only  agent  in  the  state  is 
a  salesman  authorized  only  to  take  orders,  which  are  filled  directly 
from  the  factory,  and  for  which  payment  is  made  to  the  manufac- 
turer out  of  the  state,  has  no  business  situs  within  the  state,  so 
as  to  render  accounts  and  notes  for  sales  within  the  state  taxable. 
(Endicott,  Johnson  &  Co.  v.  Multnomah  County,  679.) 

Taxation— Bills  and  Notes  of  Nonresident  not  Taxable  as  'Tersonal 

Property" — Statutes. 

8.  Section  3551,  L.  O.  K,  as  amended  by  Laws  of  1907,  Chapter 
268,  making  -taxable  personal  property  situated  or  owned  within 
the  state,  and  section  3553,  as  amended  by  the  same  chapter,  defin- 
ing personal  property  to  include  debts  due  from  solvent  debtors, 
when  construed  in  the  light  of  their  legislative  history,  do  not 
make  taxable  notes  and  accounts  due  from  resident  debtors  to  a 
nonresident  of  the  state,  who  has  no  business  situs  within  the  state. 
(Endicott,  Johnson  &  Co.  v.  Multnomah  County,  679.) 

Taxation— Domicile  of  Owner — Prima  Facie  Sitos  of  Personalty  for 
Taxation. 

9.  The  domicile  of  the  owner  is  prima  facie  the  situs  of  personal 
property  for  taxation,  so  that  unequivocal  words  are  ordinarily 
needed  in  any  tax  legislation  to  separate  the  personal  property 
from  the  owner's  domicile.  (Endicott,  Johnson  &  Co.  v.  Multnomah 
County,  679.)    ^ 

Mandamus  may  Issue  to  Compel  Acceptance  of  Tax. 

See  Mandamus,  1. 

TEACHEBw 

Employment  of  Teacher  must  be  in  Writing. 
See  Schools  and  School  Districts,  1-8. 
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TBNBER. 

Sberlff  cannot  Preyent  Contest  of  Boad  Tax  by  Befnsing  to  Accept 
Otber  Taxes  Tendered,  Witboat  Boad  Tax.  ^ 

See  MaudamuB,  1. 

TEKTTBE  OF  OFFICE  ACT. 

8ee  Scliools  and  School  DlBtricts,  1-8. 

TESTAMENTARY   TBUST. 
See  Trnsts,  1,  2. 


Admissible  in  Evidence  Thongb  not  Directed  EivedaUy  to  DeceasedL 

See  Homicide,  1. 

Instruction  on  Tbreats  not  Abstract 
See  Homicide,  7. 

See  Appeal  and  Error,  1. 
See  Evidence,  12. 

TITUS. 

Possession  for  Ten  Years  Gives  Fee-aimple  Title. 

See  Adverse  Possession,  2. 

TITLE  OF  ACT. 

Every  Act  sball  Embrace  bnt  One  Subject  Wbicb  albaU  be  Expressed 

in  the  Title; 

See   Statutes,   3. 

TBANSCBIPT. 

Effect  of  Transcript  not  Filed  Witbin  Thirty  Days. 
See  Appeal  and  Error,  21. 

Of  Evidence  most  be  Certified  by  Trial  Judge. 
See  Exceptions,  Bill  of,  1. 


See  Animals,  1,  2. 
See  Damages,  5. 
See  Waters,  11. 


TBESPA8S. 


TBIAL. 


Trial — Instruction  as  to  Signing  of  Contract  Held  not  Erroneous  In 
View  of  Best  of  Instruction. 

1.  In  action  for  failure  to  deliver  potatoes  sold  by  defendant's 
minor  son,  an  instruction  that  it  was  for  the  jury  to  determine 
whether  contract  was  signed  by  both  parties  at  the  time  it  was 
entered  into  is  not  erroneous  in  that  it  required   both   parties   to 
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Bign  at  the  same  time  in  view  of  other  part  of  instruetioii,  "and 
this  becomes'  one  of  the  material  questions  for  jou  to  determine 
in  the  course  of  settlement  of  the  bsues  herein  presented."  (Hunt 
▼.  Hill,  311.) 

Trial— Beqnested  Instructioii  not  Based  on  Evidence  Properly  Befnaed. 

2.  A  requested  instruction  that,  if  one  when  injured  was  traveling 
on  the  left  side  of  the  street,  he  was  traveling  unlawfully,  is  prop- 
erly refused;  there  being  no  testimony  on  which  to  base  it. 
(Coates  V.  Marion' County,  334.) 

Trial— Refusal  of  Ingtructlons  Covered  by  Those  (Uven  Proper. 

3.  It  is  not  error  to  refuse  requested  instructions  which  are  fully 
covered  by  instructions  given.     (Coates  v.  Marion  County,  334.) 

Trial — Differences  in  Inferences  from  Evidence  for  Jury;  HotiOB  for 
NoDsuit  Admits  Trutb  of  Evidence;  "Demurrer  to  EvldaMBe." 

4.  A  motion  to  nonsuit  is  a  ''demurrer  to  the  evidence"  and  ad- 
mits the  truth  of  the  evidence  and  every  reasonable  inference  of 
fact  which  the  jury  may  infer  from  it,  and,  if  different  conclusions 
can  be  drawn  from  the  facts,  the  case  should  be  left  with  the  jury. 
(Herrick  v.   Bar  zee,   357.) 

Trial — Submission  of  Special  Iseues  Is  Discretionary. 

5.  Whether  particular  questions  of  fact  shall  be  submitted  to  the 
jury  for  their  finding  in  addition  to  the  general  verdict  is  within  the 
discretion  of  the  trial  court.     (Horn  v.  Elgin  Warehouse  Co.,  403.) 

Trial — Submission  of  Special  Issues  Held  not  Abuse  of  Discretion. 

6.  In  an  action  for  breach  of  warranty  of  wheat  sold  for  seed, 
where  defendant  pleaded  a  sale  as  agent  for  a  disclosed  principal,  it 
was  not  an  abuse  of  the  trial  court's  discretion  to  submit  special  ques- 
tions whether  the  sale  was  made  as  agent  and  whether  the  agency  was 
disclosed  to  plaintiff.     (Horn  v.  Elgin  Warehouse  Co.,  403.) 

Trial— General  Verdict  Controls  XTnlees  Special  Finding  is  Inconidstent 

.  7.  Under  Section  155,  Ii.  O.  L.,  providing  that  a  special  finding 
inconsistent  with  the  general  verdict  shall  control,  the  general  verdict 
must  prevail  unless  the  special  finding  is  inconsistent.  (Horn  v. 
Elgin   Warehouse   Co.,  403.) 

Trial — Damages — ^Exemplary   Damages — Instroctlons. 

8.  An  instruction,  "there  is  only  one  kind  of  damages  which 
you  may  find  in  this  case,  that  is  compensatory  damages;  no  ex- 
emplary damages  are  asked,  and  therefore  you  may  only  allow 
compensatory  damages,  if  any  at  all" — was  not  erroneous  as  imply- 
ing that,  if  exemplary  damages  had  been  asked  by  plaintiff,  it 
would  have  been  the  duty  of  the  jury  to  allow  them.  (Brown  v. 
McCloud,    549.) 

Trial— Action  at  Law— Answer— Equitable  Belief— Statntes. 

9.  Under  section  390,  L.  O.  L.^  as  amended  by  Gen.  Laws  of 
1917,  pago  126,  defendant  in  an  action  at  law  setting  up  in  his 
answer  facts  entitling  him  to  relief  in  equity  and  material  to  his 
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defenie,  the   ease  is  properly   proceeded  with  aa  a  suit  in  equity 
till  determination  of  the  issues  thus  raised.     (James  ▼•  Ward,  667.) 

See  Appeal  and  Error,  24. 

TBOVSB  AND  00NVEB8I0N. 

Vecbnlcal  Iffaimer  of  Pleadli^  Owneonhip  not  Open  on  Motion  for 
New  Trial. 

See  New  Trial,  !• 

TBU8TEB. 
See  Charities,  4-6. 

TBITSTS. 

Trusts— Oral  Agreement  to  Hold  Land  Subject  to  OonToyance  When 
Directed  Held  Void. 

1.  Where  land  was  conveyed  in  trust  for  a  woman  under  an  agree- 
ment that  the  trustee  should  convey  to  her  or  as  directed  by  her,  and 
she  orally  directed  the  trustee  to  convey  to  her  daughters,  the  power 
thereby  given  the  trustee  was  void  under  the  statute  of  frauds  (Sec- 
tions 804,  7398,  L.  O.  L.),  as  the  trust  was  for  her  benefit,  and  no 
trust  could  be  created  by  parol  for  the  benefit  of  the  daughters. 
(Chance  v.  Weston,  390.) 

Trusts— When  Testamentary  In  Oharacter,  Oonld  not  be  Executed 
After  Death  of  Donor. 

2.  Where  a  woman  for  whose  benefit  land  was  conveyed  in  trust, 
under  an  agreement  that  the  trustee  should  convey  to  her  or  as 
directed  by  her,  directed  the  trustee  to  convey  to  her  daughters,  and 
the  attempted  trust  in  favor  of  the  daughters  was  testamentary  in 
character,  it  could  not  be  executed  after  her  death,  and  the  trustee's 
conveyance  pursuant  to  such  direction  after  her  death  was  void. 
(Chance  v.  Weston,  390.) 

Trnst»— "Express  Trusts"  and  "Implied  Trusts"  Defined. 

8.  "Express  trusts"  are  such  as  are  created  by  the  deliberate 
or  intentional  act  of  the  settlor,  and  "implied  trusts"  are  trusts 
which  without  such  voluntary  acts  arise  out  of  the  transactions  of 
the  parties  by  operation  of  law.     (Howard  v.  Foskett,  446.) 

Trusts — Complaint  Seeking  to  Establish  Trust  Held  Founded  on  Ex- 
press Trust. 

4.  A  complaint,  alleging  that  land  was  conveyed  by  a  husband 
to  a  third  person  and  by  the  third  person  to  the  husband  and  wife 
as  tenants  by  the  entirety,  and  that  in  consideration  of  the  execu- 
tion of  such  deeds  the  wife  verbally  prdmised  the  husband  that  if 
she  survived  him  she  would  convey  the  land  to  his  children  by  a 
former  marriage,  reserving  a  life  estate  to  herself  and  seeking  to 
establish  a  trust  in  the  land,  was  founded  upon  an  express  trust 
alleged  to  have  been  created  by  parol  agreement.  (Howard  ▼. 
Foskett,  446.) 

Trusts — Express  Trust  in  X«and  cannot  be  Proved  by  Parol  Evidence. 

5.  Under  Section  804,  L.  O.  L.,  providing  that  no  estate  or  in- 
terest in  real  property  other  than  a  lease  for  not  exceeding  one 
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year  nor  any  trust  or  power  concerning  such  property  can  be 
created,  transferred,  or  declared  otherwise  than  by  operation  of 
law  or  by  writing,  parol  evidence  is  inadmissible  to  establish  aA 
express  trust  in  land.     (Howard  v.  Foskett,  446.) 

Trusts— Tnuit  Held  not  SuflUdently  Declared  by  Letter. 

6.  Where  it  was  claimed  that  a  wife  in  consideration  of  the 
conveyance  of  land  to  herself  and  her  husband  as  tenants  by  the 
entireties  agreed  in  case  she  survived  the  husband  to  convey  it  to 
his  children  reserving  a  life  estate,  a  letter  written  the  husband 
of  one  of  the  children,  stating  that  she  was  not  in  a  position  to 
know  "what  arrangement  could  be  made  protecting  my  life  inter- 
est in  the  properties  as  well  as  my  personal  equity  therein,"  and 
that  she  must  have  the  advice  of  counsel  and  would  then  com- 
municate with  him,  was  not  a  sufficient  declaration  of  trust. 
(Howard  v.  Foskett,  446.) 

Husband  not  Barred  of  Curtesy  by  Conveyance  In  Trust  for  Wil^. 
See  Curtesy,  1-4. 

XTMPntB. 

See  Arbitration  and  Award,  1-5. 

XmiTED  STATES  STATDTEa 
Cited  and  Construed  In  This  Volume. 
See  Table  in  Front  of  This  Volume. 

VABIANCB. 

See  Master  and  Servant,  3. 

VENDOR  Ain>  FUECHASEB. 

Vendor  and  Purchaser — No  Vendor's  Lien  on  Conveyance  in  Con- 
sideration of  Future  Support  of  a  Third  Person. 

1.  Where  a  conveyance  of  land  is  made  in  consideration  of 
future  support  of  a  third  person,  no  vendor's  lien  arises.  (Murphy 
V.   Whetstone,  293.) 

Vendor    and    Purchaser — Joint   Purchasers — Presumption. 

2.  The  fair  presumption  is,  in  the  absence  of  contrary  evidence, 
that,  where  three  parties  agree,  to  purchase  real  property  at  a 
given  price,  each  one  is  to  take  an  undivided  one  third  in  the  real 
property  and  to  pay  one-third  of  the  price.     (Slattery  v.  Gross,  564.) 

Vendor  and  Purchaser — Contract — Rescission — Evidence. 

3.  Evidence  in  suit  between  parties  to  contract  for  sale  of  land 
held  not  to  show  agreement  that  it  should  be  rescinded  if  title  was 
not  perfected  by  a  certain  date.     (James  v.  Ward,  667.) 

Vendor  and  Purchaser — Contract — Besclsaion — ^Frand. 

4.  A  purchaser  by  treating  the  contract  in  force  and  continuing 
in  possession  of  tho  premises  enjoying  the  benefits  after  knowledge 
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of   fraudulent  representations   waives   right   to    rescind   on    account 
thereof.     (James  v.  Ward,  667.) 

Vendor    and    Purchaser — Taking    PoaBession    by    Vendor — ^Abandonr 
ment — Mutual  Rescission. 

5.  The  taking  possession  by  vendor  of  the  premises  when  aban- 
doned by  the  purchaser  docs  not  constitute  a  mutual  rescission  of 
the  contract  of  sale;  this  being  done  that  a. third  person,  against 
whom  he  was  prosecuting  a  suit  to  quiet  title,  should  not  gain  an 
advantage  by  entering  into  possession  and  to  protect  the  buildings. 
(James  v.   Ward,  667.) 


Vendor  and  Purcbaser— Foredosnre  of  Contract — Attorney's 
Amount  Due. 

6.  Attorney's  fees  decreed  in  suit  to  foreclose  contract  of  sale 
of  land  should  be  estimated,  not  on  the  full  balance  of  unpaid 
price,  but  only  on  the  amount  found  due,  by  payment  of  which, 
with  such  attorney's  fee,  it  was  decreed  the  purchaser  might  re- 
instate the  contract.     (James  v.  Ward,  667.) 

Default  of  Vendee  on  Contract  of  PurcliAse. 
See  Specific  Performance,  8. 

VENDOB'S  UEK. 

No  Vendor's  Uen  on  Conveyance  in  Consideration  of  Future  Support 
of  a  Third  Person. 

See  Vendor  and  Purchaser,  1. 

VEBDICT. 

See  Appeal  and  Error,  19,  23. 

Verdict  not  Reviewed  on  ConHlctlnff  Evldeiico. 
See  Appeal  and  Error,  10,  14. 

As  to  Damages  in  Ejectment  Suit  Held  Conclufliveu 

See  Appeal  and  Error,  13. 

Verdict  for  Plaintiff  must  be  Directed  When  Cwnersbip  in  Fee  Sim- 
ple is  Admitted. 

See  Ejectment,  1. 

Imperfect- Statement  of  Complaint  Cured  by  Verdict  in  Absence  of 
Demurrer. 

See  Pleading,   1. 

General  Verdict  Controls  ITnless  Special  Finding  Is  Inconsistenti 

See  Sales,  9. 
See  Trial,  7. 

VESTED  BIGHTS. 
See  Waters,  1. 

WAIVES. 

See  Contracts,  11. 
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WABKANTT. 

Action  for  Breacb  of  Warranty  of  Seed  Wliaaft 

See  Evidence,  7,  8. 
See   Sales,   5-9. 
See   Trial,   6. 
See   Witnesses,    !• 

WATEB  DI8TBICT8. 

Farmers'  Domestic  Water  Distxict. 
See  Waters,  3. 


See  Waters,  4,  6. 


WATEB^MASTE& 


WATEB  BIGHTS. 


^  See  Judgment,  1. 
See  Waters,  4-7. 

WATEBS. 

Waters— Diversion  for  Less  Than  Ten  Tears— No  Vested  Blgbt 

1.  Whete  a  father  made  a  paTol  gift  of  land  to  his  daughter,  and, 
after  her  adverse  passcssion  had  ripened  into  a  fee-simple  title,  the 
father  went  on  the  land  and  laid  a  pipe-line  diverting  water  to  other 
premises,  the  diversion  not  having  eontinued  for  ten  years,  and  the 
consent  of  the  daughter  not  having  been  obtained,  it  did  not  amount 
to  a  vested  right  in  the  father.     (Miller  v.  Conley,  413.) 

Waters — Pleading-— Insuificlent  to  Confer  Bight — Quiet  Titlei 

2.  In  a  daughter's  suit  to  quiet  title  against  her  father,  who  made 
a  parol  gift  of  the  land  to  her,  and  against  her  brother,  claiming  right 
to  control  waters  floVing  in  a  ditch,  answer  of  the  brother,  stating 
merely  that  he  had  the  right  to  use  the  waters  of  the  ditch  for  irrigat- 
ing bis  lands,  h-eld  insufficient  to  confer  on  him  any  right  to  the  water. 
(Miller  v.  Conley,  413.) 

Waters — ^Farmers'  Domestic  Water  Districts-Election  of  Officers — 
Ballot  TiUe. 

3.  Under  Laws  of  1917,  page  721,  Section  3,  relating  to  the 
organization  and  election  of  commissioners  of  a  water  district,  pre- 
scribing as  a  ballot  title  "Shall  that  portion  of  county,  •  • 

be  incorporated  as  a  municipal  corporation  for  the  purpose  of 
obtaining  water  for  domestic  use  for  its  inhabitants  and  to  be 
known  as,"  followed  by  the  proposed  name,  and  providing  that 
the  affirmative  should  be  numbered  300  and  the  negative  301,  a 
ballot  entitled  "For  Incorporation  of  Farmers'  Domestic  Water  Dii- 
trict,"  vote  "Yes"  or  "No,"  was  not  such  a  departure  or  irregular- 
ity as  to  invalidate  an  election,  as  its  form  could  not  be  mis- 
leading.    (State  ex  rel.  v.  Parkey,  499.) 

Waters— Water-master— Parties— Adjndicatlon    of    Water    Bl«^tt& 

4.  Where,  under  the  present  status  of  adjudication  of  certain 
watei  rights,  the  only  dispute  that  can  arise  concerns  the  adminis- 
tration of  a  prior  decree  regulating  priorities,  the  Supreme  Court, 
plaintiff   having   voluntarily    dismissed   the    suit    as   to    the    waters 
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master,  the  official  in  charge  of  administration  of  the  prior  decree, 
can  do  nothing  which  would  affect  him.    (Nault  v.  Palmer,  538.) 

WateiB— Bight  to  Use — Oannot  Benefit  Junior  User— Injury  to  In- 
termediate User. 

♦ 

5.  One  having  priority  in  the  use  of  water  is  entitled  to  use  it 
so  that  its  highest  duty  will  be  effected,  and  can  employ  it  to  the 
best  advantage  of  the  tract  to  which  it  is  appurtenant,  but  can- 
not postpone  the  use  of  water  at  its  best  on  such  tract  in  favor 
of  a  separate  parcel  junior  to  another  which  is  junior  to  the  first, 
and,  having  used  it  on  the  tract  junior  to  all,  take  it  up  and  give 
a  belated  use  on  the  first  tract  to  the  injury  of  the  intermediate 
user.     (Nault  v.  Palmer,  638.) 

Waters — ^Water-master— Priorltiee    and    PrlvUeges    must    be    Pre- 
eerred. 

6.  It  is  the  duty  of  a  water-master,  under  Sections  6617,  6618, 
L.  O.  L.,  to  preserve  the  priorities  and  the  quantities  of  irriga- 
tion water  consistently  with  the  highest  duty  of  water  as  applied 
to  all  concerned.     (Nault  v.  Palmer,  538.) 

Waters— Oonrte— Authority— Bule   of  Bvidence — ^Penalties. 

7.  The  Circuit  Court,  in  Suit  concerning  water  rights  and  prior- 
ities  in  certain  streams,  was  without  authority  to  establish  an 
arbitrary  rule  of  evidence  or  to  prescribe  penalties  for  future 
violations  of  priorities  by  declaring  a  voluntary  diversion  to  a 
tract  to  which  the  water  was  not  appurtenant  would  be  conclusive 
evidence  it  "was  not  needed  by  a  prior  appropriator  for  fifteen 
days.     (Nault  v.  Palmer,  538.) 

Waters— Appropriation  Bequires  Beneficial  Use   as  Well  as  Diver- 
sion. 

8.  There  can  be  no  vttlid  appropriation  of  water  unless  the 
water  is  subject  to  appropriation,  and  is  not  only  diverted,  but 
also  applied  to  useful  purpose,  and  no  appropriation  is  valid  in 
excess  of  what  is  reasonably  necessary  for  the  useful  purpose  in 
view.     (Allen  v.  MagiU,  610.) 

Waters— Complaint  Stating  That  Plaintiff  Appropriated  Water  of 
Stream  for  Irrigation  Held  Sufiicient. 

9.  A  complaint  alleging  that  plaintiff  had  appropriated  all  the 
water  of  a  stream  which  flowed  a  specified  number  of  miner's 
inches  during  the  irrigating  season  for  irrigation  of  his  tract  of 
land,  specifically  described  in  the  complaint,  for  which  purpose  the 
amount  of  water  was  insufficient,  sufficiently  alleges  the  appropria- 
tion of  the  water,  which  is  an  ultimate  fact.     (Allen  v.  Ma^,  610.) 

Waters — ^Federal  Desert  Land  Act  Made  Water  Subject  to  Appro- 
priation Apart  from  I>and. 

10.  The  Desert  Land  Act  of  March  3,  1877  (U.  8.  Comp.  Stats., 
Sections  4674-4678),  separated  the  land  belonging  to  the  United 
States  from  the  waters  flowing  thereon,  so  that  anyone  who  there- 
after first  appropriated  it  to  beneficial  use  took  it  independent  of 
the  rights  of  a  subsequent  settler  on  the  land.  (Allen  v.  Magill, 
610.) 
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Waters — Diversion  by  Trespass  Gives  Ko  Bigbts  Until  Perfected  by 
Adverse  Possession. 

11.  The  right  to  divert  water  for  beneficial  use  on  the  land  of 
another  does  not  give  the  right  to  enter  the  other  land  for  that 
purpose,  and  a  diversion  made  by  trespass  on  the  land  of  another 
will  not  be  protected  in  equity  unless  possession  has'  been  con- 
tinued adversely  long  enough  to  give  title  by  prescription.  (Allen  v. 
Magill,   610.) 

Waters— Evidence  Held  to  Show  Appropriation  to  Beneficial  Use. 

12.  Evidence  showing  that  for  more  than  twenty  years  con- 
tinuously plaintiff  had  diverted  and  applied  to  his  land  described 
in  the  complaint  the  water  from  a  stream  held  sufBcient  to  estab- 
lish his  appropriation  and  entitle  him  to  an  injunction  notwith- 
standing differences  in  the  testimony  of  the  different  witnesses. 
(Allen  V.  MagUl,  610.) 

Waters^Irrlgation     District — Organization— Proceedings     for     dm- 
flzmation. 

13.  In  proceedings  for  the  confirmation  of  the  organisation  of 
an  irrigation  district  and  the  issuance  of  its  bonds,  which  are  in 
the  nature  of  proceedings  in  rem,  the  Supreme  Court  on  appeal 
from  a  decree  of  confirmation  must  examine  every  question  pre- 
sented by  the  record,  whether  discussed  in  the  briefs  or  not.  (Med- 
ford  Irr.  Dist.  v.   Hill,   649.) 

Waters — ^Irrigation     District — Confirm     Organization — ^Nonappeailn^ 
Parties — Notice. 

14.  In  proceedings  to  confirm  the  organization  of  an  irrigatioit 
district  and  the  issuance  of  its  bonds,  neither  the  Circuit  Court 
nor  the  Supreme  Court  have  jurisdiction  to  enter  a  decree  binding 
on  land  owners  who  did  not  appear,  where  the  hearing  was  held 
before  the  expiration  of  ten  days  after  the  last  publication  of  the 
notice,  contrary  to  Laws  of  1917,  page  773,  Section  41,  subdivisions 
a,  d.     (Medford  Irr.  Dist.  v.  Hill,  649.) 

Waters — ^Irrigation    District — Confirmation — ^Appearance — Jurisdiction 
of   Court. 

15.  Though  the  statutory  notice  for  proceedings  for  the  confirma- 
tion of  an  irrigation  district  and  the  issuance  of  its  bonds  was  not 
given,  the  court  can  determine  the  legality  of  the  district  and  the 
bonds  as  against  the  objections  of  a  land  owner  who  appeared  and 
answered.     (Medford   Irr.  Dist.  v.  Hill,  649.) 

Waters — Irrigation    District    Bond    Election — Duty    of    Board    of 
Directors. 

16.  Under  Acts  of  1917,  page  754,  Section  19,  authorizing  elec- 
tion for  the  issuance  of  irrigation  district  bonds  for  any  purpose, 
the  board  of  directors,  in  calling  the  election  for  a  bond  issue, 
must  specify  in  a  general  way  the  purpose  for  which  the  bonds 
are  to  be  sold,  and  cannot,  after  the  election,  abandon  the  purpose 
stated  entirelv  and  sell  the  bonds  to  finance  a  totally  different 
plan.     (Medford  Irr.  Dist.  v.  HiU,  649.) 
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Waters— Irrigation    Distxlct    Bond    Election— Kotice—Necessity    for 
Stating  Pnrpose. 

17.  The  change  from  the  Irrigation  District  Act  of  1911  requir- 
ing submission  at  election  of  the  question  whether  the  bonds  re- 
quired for  the  project  previously  determined  shall  be  issued  to  that 
of  Acts  of  1917,  page  754,  Section  19,  requiring  an  election  for 
issuance  of  bonds  for  any  purpose,  does  not  indicate  an  intention 
to  abolish  the  necessity  of  stating  the  purpose  of  the  bonds  in  the 
call  for  the   election.     (Medford   Irr.   Dist.   v.   Hill,   649.) 

Waters — Irrigation  District  Bonds — For  Wliat  Purpose  to  be  Used 
— Notice  to  State  General  Plan. 

18.  In  stating  the  purpose  for  which  irrigation  district  bonds  are 
to  be  issued,  it  is  not  necessary  to  state  more  than  a  general  plan, 
and  such  plan  may  be  modified  or  changed  in  particulars  after  the 
bonds  are  authorized,  but  cannot  be  completely  abandoned  and  an- 
other plan  adopted.     (Medford  Irr.  Dist.  v.  Hill,  649.) 

Waters — Irrigation  District— Insufficient   Besolution— Bonds— InTalid 
Election. 

19.  Where  ihe  resolution  of  the  board  of  directors  of  an  irriga- 
tion district  adopted  a  particular  project  in  one  paragraph,  and  in 
the  next  paragraph  called  an  election  to  authorize  a  bond  issue,  the 
sale  of  bonds  authorized  at  that  election  to  construct  a  totally  dif- 
ferent project  from  that  adopted  is  invalid,  whether  the  resolution 
be  construed  as  calling  the  election  to  issue  bonds  for  that  project 
or  as  not  stating  the  purpose  of  the  bond  as  required  by  statute. 
(Medford  Irr.   Dist.  v.  Hill,  649.) 

Watwfr— Irrigation  Districts — Lands  may  be  Eliminated — Statutory 
Procedure. 

20.  Lands  can  be  eliminated  from  an  irrigation  district  after  its 
organization  over  the  objection  of  other  land  owners  in  the  district 
only  by  strictly  following  the  statutory  procedure  therefor,  includ- 
ing the  publication  of  notice;  a  stipulation  between  the  district 
and  the  owners  of  the  land  to  be  eliminated  cannot  authorize  the 
elimination  of  the  land  as  against  those  not  parties  thereto.  (Med- 
ford Irr.  Dist.  v.  HiU,  649.) 

See  Judgment,  1. 

wiixa 

Wills — Testator's  Intent  Derived  from  Instrument  Controls. 

1.  The  rule  that  the  controlling  factor  in  the  construction  of 
a  will  is  the  determination  of  the  intent  of  the  testator  from  the 
instrument  is  codified  in  Section  7347,  L.  O.  L.  (Bilyen  v. 
Crouch,  66.) 

Wills — ^limitation   Over   on  Death   Means  Death   Before  Death   of 
Testator. 

2.  Where  an  absolute  estate  is  devised  to  be  defeated  by  devi- 
see's death  and  nothing  else  is  declared  as  a  condition,  the  estate 
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will  become   absolute  unless   the   devisee   dies  before   the   testator. 
(Bilveu  ▼.  Crouch,  66.) 

W1110— Death  of  Benefldaiy  Hold  to  Defeat  Estate  WUdi  Pawed  to 
Otoerg. 

3.  Where  a '  woman  devised  lands  to  her  two  sons  and  their 
male  heirs,  with  the  provision  that  if  either  should  die  without 
male  heirs  the  land  should  pass  to  their  female  heirs  and  in  ease 
of  death  without  issue  should  be  divided  between  the  testatrix's 
•two  daughters,  the  daughters  on  death  of  the  one  of  the  devisees 
without  issue  became  entitled  to  the  property  under  the  executory 
devise  despite  Section  7344,  L.  O.  L.,  declaring  that  a  devise  of 
real  property  shall  be  taken  as  a  devise  of  all  the  estate  and  in- 
terest of  the  testator  unless  it  clearly  appears  that  he  intended  to 
devise  a  less  estate.     (Bilyeu  v.   Crouch,  66.) 

WITNESSES. 

Wltnewes — ^In  Action  for  Breach  of  Warranty  of  Seed  Wheat,  Plaintiff 
can  be  ABked  on  Oroee-examination.  How  Much  He  Paid. 

1.  In  an  action  for  breach  of  warranty  of  the  variety  of  seed 
wheat,  where  the  purchase  of  any  wheat  was  in  issue  under  the  plead- 
ings, plaintiff  can  be  cross-examined  as  to  how  much  he  paid  for  the 
wheat  in  question;  since  payment  of  the  purchase  price  is  an  element 
of  the  consummated  sale  of  the  wheat.  (Horn  ▼.  Elgin  Warehouse 
Co.,  403.)  ' 

Witneseee— Donble  Mileage— May  Demand  Fees  in  4dTance. 

2.  A  witness  entitled  to  double  fees  under  Section  818,  L.  O.  Ix, 
may  demand  his  fees  in  advance,  but,  in  order  to  eolleet  the  eame^ 
he  is  not  required  to  do  fto.     (Brown  ▼.  McCloud,  549.) 

Doable  Mileage  for  Wltnessea. 
See  Costs,  1. 

AAinroztmate  Estimatefl. 
See  DapiageSy  6. 

WOBDS   AND  PHRASES. 

"Annual  income" — See  Hartman  v.  Pendleton,  503. 
"Appropriation" — See  Holmes  v.  Olcott,   34. 

"Conduct" — See   State   ex   rel.    v.    State  Board   of   Dental   Examin- 
ers, 529. 
"D«^tains" — See  I^rst  Net.  Bank  v.  Yocom,  438. 
"Demurrer  to   evidence" — See   Herrick   v.  Barzee,  357, 
"Drift-net"— See  State  v.   Blanchard,   79. 
"Estate  in  fee" — See  Chance   v.   Weston,   390. 
"Express  trusts" — See  Howard  v.  Poskett,  446, 
"Fee" — See  Chance  v.  Weston,  390. 
"F.  0.  B.   cars" — See  McDonald  v.  Supple,  486. 
"General  appearance" — See   Beedle   v.   Stondall   ft   Timber   Oo.,   590. 
"Implied  trusts"— See  Howard  y.  Foskett,  446. 
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"Labor  and  Materials" — See  Clatsop  County  v.  Fidelity  &  Deposit 
Co.  of  Maryland,  2. 

"Local  law" — See  State  ▼.  Blanchard,  79. 

"Material" — See  Portland  ▼.   New  England  Casualty  Co.,  48. 

**Pari  materia** — See  Coates  v.  Marion  County,  334. 

"Permanent  teachers" — See  Taggart  v.  School  Dist.  No.  1,  422. 

"Personal  indignities" — See  Steele  v.  Steele,  630. 

"Personal    property" — See    Endicott,   Johnson   &    Co.    v.    Multnomah 
County,   679. 

"Practice   dentistry" — See  State  ex   rel.   v.   State  Board   of  Dental 
Examiners,   529. 

"Proceeding  against  entry" — See  Neis  v.  Ebbe,  151. 

"Profits"— See  Martin  v.   Gteuld  Co.,  635. 

"Purchase"— See  W.  T.  Ealeigh  Co.  v.  McCoy,  474. 

"Regularly  appointed"r-See  Taggart  ▼.  School  Dist.  No.   1,  422. 

"Retains"— See  First  Nat.  Bank  v.  Yocom,  438. 

"S©t-n«t"— See  State  v.  Blanchard,  79. 

"Stubbom"--See  State  v.  Butler,  219. 

"Transfer"— Se^  W.  T.  Raleigh  Co.  v.  McCoy,  474. 

•TJmpire" — See  Lesser  v.  Paltey,  142. 

WORK  AND  LABOS. 

Work     and     Labor — Contract— Additional     Compenaatlon — ^Implied 
Agreement. 

1.  Where  defendant  agreed  to  pay  a  fixed  sum  per  ton  for  con- 
structing steel  dredge-hulls  out  of  fabricated  steel,  and  defendant 
failed  to  promptly  supply  the  steel,  and  that  supplied  did  not  have 
numbers,  etc.,  plaintiff,  having  at  defendant's  request  continued  to 
perform  the  contract,  is  entitled  to  recover  additional  compensa- 
tion on  the  implied  contract.     (McDonald  v.  Supple,  486.) 

Work   and  Labor — Qnantom  Meruit — Bight  to   Becover   for  Bztra 
Work, 

2.  Where  failure  to  perform  his  part  of  the  contract,  by  de- 
fendant, who  had  engaged  a  contractor  for  a  fixed  price  per  ton  to 
construct  steel  dredges  out  of  fabricated  material,  made  the  labor 
more  burdensome  and  expensive,  the  contractor,  having  continued 
the  contract  at  defendant's  request,  could  recover  oif  quantum 
meruit,     (McDonald  v.   Supple,  486.) 

Work    and   Labor — Contract — ^Deviations — ^Additional    Compensation. 

3.  Where  defendant's  deviations  from  the  contract  were  most 
serious,  and  caused  the  contractor  additional  expenditures  for  labor 
cost,  etc.,  the  fact  that  the  deviations  were  not  numerous  will  not 
prevent  recovery  of  additional  compensation.  (McDonald  y. 
Supple,  486.) 
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